UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA
V. : CRIMINAL NO. 3:02 CR 191(CFD)
DAVID PAPPAS

RULING ON DEFENDANT'SMOTION TO SUPPRESS EVIDENCE

The defendant, David Pappas, was indicted for conspiracy to possess with intent to distribute,
and to digtribute, 5 kilograms or more of a mixture and substance containing a detectable amount of
cocaine, in violation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(A)(ii), and 846. Pappas was indicted with
19 othersfor their dleged connection to a wide-spread cocaine trafficking conspiracy that was active in
2001 and 2002 in the Meriden, Connecticut area and was supplied by a Mexican Drug Trafficking
Organization (“MDTQO") through Phoenix, Arizona! The following co-defendants have pled guilty and
have been sentenced or await sentencing: Samud Virdla, Jose Refugio Romero-Machado, Jose Luis
Romero-Machado, Marin Felipe Zamudio-Gastelum, Adrian Tapia, Mario Quinterro, Jesus Perez,
Abraham LaPorte, Jessica Acevedo, Efrain Rosario, Rudy Smith, Jeffrey Johnson, Jonathan Casillas,
Travis Auda, and Migud Vaentine. Pgppas and three other defendants await trid.

The investigation into the conspiracy was conducted by atask force comprised of FBI and

DEA agents, Connecticut Sate troopers, and municipa police officers. The investigation included

Count One of the Indictment aleges a conspiracy against certain of the defendants; Counts
Two through Eighteen are “sdé€’ or “telephone’ counts againg certain of the defendants; and Count
Nineteen seeks forfeiture of certain property asto certain of the defendants. Pappasisnamed asa
defendant in Counts One and Nineteen, the conspiracy and forfeiture counts.
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court-authorized wiretgps on two telephones. Pending before the Court is Pappas s Motion to
Suppress Evidence [Doc. #213].2 The motion seeks suppression of evidence obtained through
wiretaps conducted on the telephones of co-defendants Samud Virdla (“Target Telephone 1) and
Jose Refugio Romero-Machado (“Target Telephone 1) on the bases that (1) the Government did not
make a sufficient showing that conventiond investigative techniques had been tried and falled, or were
otherwise unlikely to succeed, and (2) the Government omitted materid facts from its affidavitsin
support of the two wiretaps that, had they been included, would have precluded the court’s order
authorizing the interception of wire communications because of afailure to meet the required showing of
afailure of conventiond invetigative techniques* An evidentiary hearing was held on the motion to

suppress evidence. For the following reasons, the motion is DENIED.

’None of the remaining defendants has joined Pappas in this motion.

3Pappas was not named as aviolator or interceptee in the Target Telephone | application, nor
was he intercepted in any of the cdls on that telephone. Rather, Pappas was named as an interceptee
in the application for Target Telephone 11, and he was intercepted in conversations that occurred over
Target Telephone ll. 1t is undisputed, however, that the probable cause that justified the court’s
authorization for the interception of communications occurring over Target Telephone |1 was provided,
in subgtantial part, by conversations intercepted on Target Telephone . In addition, the affidavit dated
May 30, 2002 in support of the gpplication for Target Telephone |1 explicitly incorporated the affidavit
dated May 8, 2002 in support of the application for Target Telephone .

“Pappas raised an additional argument at the hearing on the Motion to Suppress that the
Government lacked probable cause to name David Pappas as an interceptee in the wiretap application
for Target Telephone Il. However, he did not assert this argument in any of the documents submitted
to the Court. Also, the Government is not required to establish probable cause asto every named
Interceptee in awiretap gpplication. “The focus of the probable cause determination under Title 11 is
on the facility of communication, and on the person primarily in control of that facility. A finding of
probable cause as to every other potential interceptee, however, is not required under Title [11.” United
States v. Segura, 2001 WL 286850, *12 (D. Conn. 2001) (citing United States v. Figueroa, 757 F.2d
466, 475 (2d Cir. 1985)); see dso United Satesv. Bellomo, 954 F. Supp. 630, 640-41 (S.D.N.Y.
1997).




Background

In the course of the Task Force' s investigation, the Government made two applications to
the Didtrict Court for authorization to intercept certain wire communications. The first application,
made on May 8, 2002, sought permission to intercept wire communications occurring over telephone
number (203) 440-1197, subscribed to in the name of Kelly Pierce and located at 525 Crown Strest,
Meriden, Connecticut, which was the home of Samuel Virdla In its gpplication, the Government
identified that the wiretap intercept was expected to reved: (1) the nature, locations, extent and
methods of the narcotics trafficking business and operation of the named “Violators’ and others yet
unknown; (2) the identities and roles of their accomplices, aiders and abettors, co-conspirators and
participantsin their illegd activities; (3) the distribution and transfer of the contraband and money
involved in those activities, (4) the existence and locations of records relevant to thoseillegd activities,
(5) the existence, locations and sources of resources used to finance thoseillegd activities; (6) the
locations and disposition of proceeds from those illegd activities; and (7) the locations of items used in
furtherance of those activities.

In support of its wiretap gpplication, the Government submitted the affidavit of FBI Specid
Agent Eric S. Grunder. In his affidavit, Specia Agent Grunder detalled information that had been
gathered about the narcotics-trafficking activity of Virdlaand his co-conspirators, and set forth
information that the agent concluded congtituted probable cause to believe that the violators were
involved in theillegd activity, that the anticipated interceptees were using the target facility in connection
with that activity, and that intercepted communications occurring over that facility would congtitute

evidence of that activity.



In a 10-page, 16-paragraph section of the affidavit (pages 33-44), Specia Agent Grunder set
forth the basis for his concluson that norma investigative procedures would be inadequate or unlikely
to achieve the objectives of the investigation, and that eectronic surveillance, would, in hisview, be
necessary. Grunder specificaly discussed in this section the use and limitations of physical survelllance,
the grand jury, cooperating sources, undercover officers, subject interviews, search warrants, pen
register and toll data, and consensudly monitored meetings. With respect to each of these categories of
conventiond investigative methods, Specid Agent Grunder acknowledged their successful, if limited,
use in the investigation, and provided details as to why each was unlikely to result in the attainment of
the objectives of the investigation.

The May 8, 2002 application was granted by then Chief Judge Alfred V. Covelo and
interceptions were initiated immediatdy and continued until Virellaterminated service on his home
telephone on May 18, 2002.

Subsequently, on May 30, 2002, the Government made an gpplication for authorization to
intercept wire communications occurring over telephone number (203) 507-4501, subscribed to by
Francisco Montanez, 131 Crown Street, Apartment 1, Meriden, Connecticut, and used by Jose
Refugio Romero-Machado. In support of its gpplication, the Government submitted the affidavit of FBI
Specid Agent Mark Gentil. In his affidavit, Specid Agent Gentil explicitly referenced and incorporated
Specia Agent Grunder's affidavit dated May 8, 2002.° Specid Agent Gentil’s affidavit identified what

the wiretap intercepts were expected to reved and detailed information that had been gathered to

>See 5/30/02 Affidavit at 5.



establish the existence of probable cause to support the issuance of an order authorizing the interception
of wire communications on the Romero-Machado phone. Specid Agent Gentil so explained that
while normd investigative procedures had been and would continue to be employed in the investigation,
wiretap intercepts were the only investigative technique available with a reasonable likelihood of
securing the evidence necessary to prove that the violators as denominated in that affidavit were
involved intheillegd activity. Specid Agent Gentil discussed the use and limitations of physica
survelllance, federd grand jury subpoenas, confidentiad informants and cooperating witnesses,
undercover police officers and agents, subject interviews, search warrants, pen registers'telephonetalls,
and consensudly monitored conversations and mesetings.

The May 30, 2002 gpplication was granted by Chief Judge Covello and interceptions were
initiated immediatdly.
. Legal Standard

The procedure for securing judicia authority to intercept oral communications is governed by
18 U.S.C. § 2518. More specificdly, § 2518(1)(c) provides that any application for authorization to
intercept electronic communications must include “afull and complete statement as to whether or not
other investigative procedures have been tried and failed or why they reasonably appear to be unlikely
to succeed if tried or to be too dangerous.” Id. Similarly, 8 2518(3)(c) requires that, as a condition of
authorizing the wiretap, the reviewing judge find that “norma investigative procedures have been tried
and have failed or reasonably appear to be unlikely to succeed if tried or to be too dangerous.” Id.
This“necessity” requirement is*“designed to assure that wiretapping is not resorted to in Stuations

where treditiond investigative



techniques would suffice to expose the crime.” United States v. Kahn, 415 U.S. 143, 153 n.12 (1974).

However, these statutory conditions are “far from an insurmountable hurdle,” and require only
that the Government demondrate “that norma investigative techniques would prove difficult . . . [and

not] that any other option would be doomed to failure.” United States v. Bellomo, 954 F. Supp. 630,

638-39 (S.D.N.Y. 1997). Title Il does not demand that every other conventional method of
investigation be attempted unsuccessfully before eectronic surveillance may be authorized. United
Statesv. Young, 822 F.2d 1234, 1237 (2d Cir. 1987); United States
v. Lilla, 699 F.2d 99, 104 (2d Cir. 1983).

In addition, the sufficiency of awiretgp gpplication must be reviewed in a“practica and
common sense manner and need be only minimaly adequate to support the issuing judge’ s

determination of necessty,” United Statesv. Trippe, 171 F. Supp. 2d 230, 236 (S.D.N.Y. 2001)

(ating United States v. Torres, 901 F.2d 205, 232 (2d Cir. 1990)), and the issuing judge's

determination is entitled to substantial deference. Torres, 901 F.2d at 231; United States v. Wilkinson,

754 F.2d 1427, 1433 (2d Cir. 1985); Bdlomo, 924 F. Supp. at 639.
A defendant may dso challenge awarrant affidavit on the basis that there were materia

omissonsin the affidavit. Franksv. Delaware, 438 U.S. 154, 164-72 (1978). In order to invoke the

Franks doctrine, a defendant bears the burden of proving that there were intentional and materia

misrepresentations or omissonsin the warrant affidavit. U.S. v. Awadallah, 349 F.3d 42, 64 (2d Cir.

2003). A defendant must show that the affiant knowingly and deliberately, or with areckless disregard

of the truth, made fa se satements or materid omissonsin his application for awarrant, and that such



datements or omissions were necessary to the finding of probable cause. Galino v. City of New
Haven, 950 F.2d 864, 870-71 (2d Cir. 1991), cert. denied, 505 U.S. 1221 (1992); Franks, 438 U.S.

at 171-72; see dso Awaddlah, 349 F.3d at 64; United States v. Canfield, 212 F.3d 713, 717-18 (2d

Cir. 2000). “Recklessness may be inferred where the omitted information was * clearly criticd’ to the

probable cause determination.” Riverav. United States, 928 F.2d 592, 604 (2d Cir. 1991).

. A. Necessity Requirement
Pappas argues that the Government did not make a sufficient showing that conventiona
investigative techniques had been tried and failed, or were otherwise unlikely to succeed. However, the
afidavits of both Specid Agent Grunder and Specid Agent Gentil fully and adequately outlined the
extent of the Government’ s investigative steps, the results of those efforts, and the need for eectronic
survelllance. Each of the two applications will be considered as to that requirement.
1 Wiretap on Target Telephonel

a. Physical review of the Arizona FBI and DEA case file concerning
the MDTO.

Pappas firg contends that Specid Agent Grunder’ sfailure to set forth in his affidavit that he did
not physcadly review the Arizona DEA and FBI files on the Arrdano-Felix organization, adrug
trafficking organization with locations in Mexico, Phoenix, Albuquerque, Denver and San Diego,
edtablishes that the Government failed to meet the necessity requirement. Apparently, hisclam isthat a
review of these files would have produced such information that would have made the wiretap

unnecessary. In his affidavit, however, Specia Agent Grunder Sated that “ Task Force members met



with CI-3, asource of information developed by the Arizona DEA in approximately February 2001.”
5/8/02 Affidavit at 1 13. Specid Agent Grunder also wrote that “1 have dso learned that in February
2001 the DEA in Arizona spoke to CI-3, who provided detailed, first-hand information about large
shipments of cash (gpproximately $40,000 per shipment) from Meriden, Connecticut to Phoenix,
Arizona, and large shipments of cocaine from Phoenix to Meriden.” 5/8/02 Affidavit a 26. Further,
he gtated that “ Task Force Agent (TFA) Grady and mysdlf spoke to CI-3 in April 2002 and
confirmed the information previoudy provided to the DEA.” 5/8/02 Affidavit at Y 27 (Emphass
added).

Specid Agent Grunder was entitled to rely on hisinterviews of the confidentid informant and
the Arizona agents to determine whether any further investigative steps, such as physicaly reviewing the
DEA’sand FBI’ sfiles on the Arrdlano-Fdlix organization for a Connecticut link other than that aready
developed, needed to betaken. Further, in light of the interviews of CI-3 and the discussons with
Arizona DEA, the failure to review the files does not represent afailure to satisfy the necessity
requirement as the substance of the confidentid informant’ s information and the DEA information
concerning the source of supply was sufficient; the essentia informeation concerning the Arrdano-Felix
organization and its ties to Connecticut was conveyed to Grunder and Grady and was recounted in the
affidavit. The affidavit’s disclosure of the contacts with Cl-3 and the federd agentsin Arizonawas dso
aufficient to satisfy the necessity requirement as part of Chief Judge Covelo’s review.

b. Interview of the drug courierswith ties between Meriden and

®“ClI” isan abbreviation for a“confidentia informant”: a non-testifying individua who provides
information to law enforcement officias on the condition that his identity not be divulged.
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Phoenix.

Pappas aso asserts that the Government failed to meet the necessity requirement
because the Task Force had identified Margarito Fidd and Jorge Bustillos as two couriersinvolved in
trafficking between Phoenix and Meriden, but did not interview them. Apparently, the clam isthat, had
they been interviewed, their information would have obviated the need for the wiretap.

However, the Task Force did, in fact, attempt to interview both, and one agreed. In his
affidavit, Specia Agent Grunder describes interviews with numerous cooperating witnesses and
confidentid informants, including CI-3, identified as a source developed by the Arizona DEA. Specid
Agent Grunder gtated that CI-3 “provided detailed, first-hand information about large shipments of
cash (approximatdy $40,000 per shipment) from Meriden, Connecticut to Phoenix, Arizona, and large
shipments of cocaine from Phoenix to Meriden.” 5/8/02 Affidavit at 1 26. In addition, he described
how he and Task Force Agent Grady “spoke to CI-3 in April 2002 and confirmed the information
previoudy provided to the DEA.” 5/8/02 Affidavit a § 27. He detaled the information he and Agent
Grady learned from CI-3. 5/8/02 Affidavit at 1{] 26-9.

Agent Grunder shidded the individud’ sidentity by referring to the person as CI-3 in the
affidavit. While Chief Judge Covello may not have known the name of CI-3, Specid Agent Grunder
described the information he received from Cl-3 regarding severad of the drug traffickers believed to
have been operating in the central Connecticut area. As mentioned in Part B of this opinion, CI-3 was
Fidel or Budtillos. Thus, even though Grunder failed to identify Fidd or Budtillos as CI-3 in the
affidavit, the important information was obtained, recited in the affidavit, and the specific name of CI-3

was not important as to probable cause or necessity.



C. The continued use of physical surveillance.

Pappas claims that the Task Force was able to and did conduct physicd
survelllance prior to and during the wiretap, which the Government does not dispute. He argues,
though, that the Government’ s effective use of thisinvestigative tool establishes that the Government
failed to satisfy the necessity requirement.

Speciad Agent Grunder tated in his affidavit that the Task Force had used traditiond
investigative methods such as physicd surveillance during the investigation and that such tools “will
continue to be employed in thisinvestigation[.]” 5/8/02 Affidavit & 1 67. Specid Agent Grunder dso
explaned tha the utility of physcd surveillance was limited:

Even if highly successful, physicd surveillance is not dways effective in
gathering evidence of the crimind activity under investigation. It is an
invedigative technique used to confirm meetings between dleged
conspirators, and often leads investigators to make educated deductions
as to the purpose of the meetings. It is adso a technique used to
corroborate information obtained from informants and cooperating
witnesses. Physcd survellancetypicaly will not establish condlusively the
elements of the subject violations, however, and, in thiscase it most likely
will not establish concdlusively the identities of dl of the various
conspirators. Prolonged or regular physica surveillance of the targets
would mogt likely be noticed, causing them to become more cautiousin
their illegd activities, to fleeto avoid further investigation and prosecution,
to causeathrest to the safety of the cooperating witnesses and agents and
officers, or otherwise to compromise the investigation.

Furthermore, physica surveillance will not fully identify and provide
admissble evidence agang the higher ranking members of the
organization since they tend not to be involved in the actud day-to-day
digtribution of narcotics to ultimate purchasers.

Physical surveillance has been attempted on numerous occasions during
the course of this invedtigation. Although it has proven vauable in
identifying some of the Violators activities, thelr associates, their
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residences, aswell asthelocation of certain of their narcotics distribution

operations, physicad survellance, if not used in conjunction with other

techniques, including eectronic survallance, is of limited vaue.
See 5/8/02 Affidavit at 168, 70-71. Specid Agent Grunder aso discussed specific instances of
survelllance that proved difficult. See 5/8/02 Affidavit at 11168-70. In short, Agent Grunder carefully
explained to Chief Judge Covello the usefulness and the limitations of physical surveillance — both
generdly and more particularly as it gpplied to the subject investigation, aswell as the Task Force's
intention to continue to use that tool. The limitations of physica survellance in thisinvestigation, as
recounted in Grunder’ s affidavit, establish that the continued use of physica survelllance does not

represent afalure to satisfy the necessity requirement.

d. The continued use of under cover witnesses and consensual
recordings.

Pappas aso argues that the May 8 affidavit created the impression that the use of
undercover agents and consensua recordings was insufficient, but that Speciad Agent Grunder had in
fact used these tools effectively until he stopped prematurely, and that Agent Grunder ingppropriately
abandoned these invedtigative tools. Pappas contends that the Government failed to satisfy the
necessity requirement when it abandoned its use of undercover witnesses and consensud recordings.

Agent Grunder’ s affidavit outlined in greet detail the instances when cooperating witnesses —
often wearing recording devices — and an undercover officer purchased cocaine and cocaine base from
Virdlaand/or his aleged co-conspirators between January 29 and March 26, 2002. See 5/8/02
Affidavit at {1 31-58. This portion of the affidavit dso detailed the statements Virdla made about his

Mexican suppliers to the cooperating witnesses, supporting probable cause to believe that Virdlawas a
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large-scale drug deder being supplied multiple kilograms of cocaine on aweekly basisby aMDTO.
The Task Force' s objective, however, was to capture the full extent of Virella's Meriden-
based operation, to identify more accurately Virdla s Mexican sources of supply, and to locate the
extensive proceeds that the conspiracy generated. See 5/8/02 Affidavit at 118 & 9. With these
objectivesin mind, Agent Grunder turned to a discusson of why the use of confidentid informants,
cooperating witnesses, undercover officers and consensua recordings would not alow the Task Force
to atain its ultimate god of dismantling the larger organization thet was supplying Virdla
The affidavit dso makes clear that cooperating withesses would continue to be employed: “As
noted above, reliable cooperating witnesses and confidentia informants have been developed and used,
and will continue to be developed and used, in thisinvestigation.” 5/8/02 Affidavit a 1 76. Agent
Grunder then provided Chief Judge Covdlo with specific reasons as to why the investigation would not
advance if the Task Force smply continued to rely on the use of cooperating witnesses making
consensudly recorded conversations with Virdla
However, none of the sources developed have sufficient knowledge of the
workings and organization of the MDTO that supplies Virdla CW-2 has
knowledge of Virdla s organization but little informeation about the Mexicans that
supply Virdla. For example, Virdla has not dlowed CW-2 to participate in
mesetings with his Mexican suppliers. Similarly, while CI-3 has provided
information to law enforcement officias about severd of the Mexican drug
traffickers believed to have been operating in the centrd Connecticut area, see
paragraphs 26-29, he/she is not currently involved in the MDTO nor has he/she

beeninvolved in over one year and, moreover, never had thorough knowledge of
the organization’ sinner workings.

* * %

None of the confidentid informants described in this affidavit are able to furnish
informationthat would identify fully al membersof thisongoing conspirecy, define
the current roles of those conspirators sufficiently for

prosecution, or sufficiently identify the source of supply of drugs or dl details of
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delivery, quantities, or financia arrangements of the drug operation. Additiondly,
Virdla's cocaine is brought to Connecticut on an unknown schedule and by an
unknown route. None of the informants/cooperating witnesses utilized in this
investigation have been able to advise law enforcement with particularity asto the
time and/or location of cocaine shipments to Virdla; rather, the best information
received to dae is amply tha Virdla is expecting to obtain cocaine from his
supplier.

| believe that information provided by the confidentia sources, evenif al sources
agreed to testify, would not, without the corroboretive evidence available through
the requested survelllance, result in asuccessful prosecution of dl the participants.

See 5/8/02 Affidavit at 11 76-78. Agent Grunder explained to Chief Judge Covello what Pappas clams
the Government ignored:

The consensua monitoring of telephone conversations and meetings has been
employedinthisinvestigation. However, even when highly successful, consensud
monitoring of telephone conversations and meetings is not aways effective in
gathering evidence of the crimina activity of the type under investigation. The
success of consensua monitoring in gathering evidence necessary to meet the
objectives sat forth above is limited by the extent to

whichcooperating withessesand undercover policeofficershavebeen successfully
employed. In this regard, such monitoring is most successfully employed in the
narrow circumstances when a confidential witness has been

introduced and has been able to develop a rapport with a target of the
investigation. In any event, consensud monitoring of telephone conversationsand
meetings would not result in the development of evidence concerning the
identities of al the organization’s members and associates, customers, sources of
supply, resdences, or telephone facilities utilized by the organization.

See 5/8/02 Affidavit a 1 78.

In his affidavit, Agent Grunder adequately explained that undercover witnesses and consensud
recordings had been used and would continue to be used in the investigation. He also pointed out the
limitations of such invetigative tools, particularly in light of the Task Force s objectives.

e. Physical review of the Meriden Police Department’sfile on
Virdla'sarrest for being involved in a “ shoot-out.”
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Pappas dso assarts that Chief Judge Covello was mided into authorizing the wiretap
on Target Telephone | by virtue of the Government’ sfailure to review the Meriden Police Department’s
filerelative to ashooting a the Residence Inn in Meriden in January 2000. More specificaly, Pappas
clamsthat Grunder created the impresson in his affidavit that the Task Force was not aware of
Virdla s drug trafficking activities during 2000; if he had reviewed the Meriden files on the shoot-ot,
he would have learned of such involvement and would have disclosed it in his affidavit, Pappas

maintains. More knowledge of Virdla s drug history would have made the wiretap unnecessary,

Pappas apparently claims.

In his affidavit, Agent Grunder discussed the Task Force' s investigation of the “ shoot-out” and
its connection to Virela s drug trafficking:

In October 2000 the Task Force was investigating a Meriden crack cocaine
deder named Migud Edrdla. During the course of the investigation one of
Estrella's associates, Robert Marrow,’” was arested in connection with the
kidngping (sic) of two Dominican drug traffickers. Members of the Task Force
interviewed Marrow, who confessed to hisinvolvement in the kidngping and aso
told law enforcement about a January 2000 “shootout” that occurred at the
Resdence Inn in Meriden, Connecticut.

More specificdly, Marrow sad that Sammy Virdla, who Marrow knew as
“Paco,” sold drugsin Meriden and New Haven and that Paco had asked Estrella
to travel to Arizonawith him to obtain eight kilograms of cocaine.

According to Marrow, Estrella feigned interest in becoming partners with Paco
while he actualy planned to rob and kill Paco. In that regard, Marrow stated that
in early 2000 several men attempted to rob Paco’s workers, including Pedro
Montavo, while they were converting cocaine powder into crack cocaine & the
Residence Inn in Meriden. Marrow further stated that Paco arrived at the
Residence Inn moments before the robbery and that a shootout ensued. Marrow
aso stated that Paco was shot in the shoulder but

"Marrow is spelled “Merrill” in the transcript of the hearing on the Motion to Suppress.
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managed to escape, driving to New Y ork where he receilved medica attention
under afase name. | have confirmed with the M eriden Police Department that, on
January 8, 2000, members of that department investigated areport of ashooting
a he Residence Inn.

* k% %

Shortly after recaiving this informeation from Marrow members of the Task Force
contacted detectives of the Meriden Police Department, who confirmed that
Sammy Virdlais aknown drug trafficker also known as"Paco.” According to the
M eriden Police Department’ s narcotics detectives, Virdlahad agroup of younger
men that sold crack cocainefor him from the Silver Ridge Apartment complex on
Old Colony Road, Meriden, Connecticut.

Included among Virdla s young associateswere " Travis' (subsequently identified
as Travis Auda) and the Ojeda brothers (later determined to be Frankie, Johnny
and Vincente, ak.a. Vinny and/or Ricky).

5/8/02 Affidavit at 1] 19-21 (emphasis supplied).

Specid Agent Grunder, in speaking with Meriden’s Narcotics Detectives, obtained the essence
of the investigative knowledge the department possessed rdative to Virdla s drug trafficking and its
relation to the shootout. Paragraphs 20 and 21 of the affidavit contain the information that would have
been found in the written reports. The failure to physicaly review the file does not represent afalure to
satisfy the necessity requirement in light of the disclosures in the affidavit.

2. Wiretap on Target Telephonell

Pappas a so argues that the Government failed to satisfy the necessity requirement in its
gpplication for awiretap on Target Telephone I1. In particular, Pappas contends that (1) the
Government failed to establish that the use of cooperating witnesses and confidentia informants failed
or reasonably appeared unlikely to succeed; and (2) the Government failed to establish that the use of
other traditiond techniques of law enforcement failed or reasonably appeared unlikely to succeed.

In his affidavit, Specid Agent Gentil Stated that:
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The interception of wire communications occurring over the Target Teephone is
the only investigative technique available at this time with a reasonable likelihood
of securing the evidence necessary to prove beyond a reasonable doubt that the
Violators, and others as yet unknown, are engaged in the above described
offenses, and of securing evidence regarding the scope of their activity, the
structure of their organization, their sources of supply for cocaine, the locations at
which they process cocaine powder into cocaine base and package it for
digribution, the locations at which their narcotics and proceeds are kept, and the
means by which ther distribution activity is carried out.
5/30/02 Affidavit at 42. Agent Gentil then provided specific reasons as to the limited utility of
traditiond investigative methods in this investigation.
a. Cooperating Witnesses & Confidential I nformants

Pappas first argues as to the second wiretap that the Government’ s failure to continue to use
cooperating witnesses and confidentia informants represents afailure to satisfy the necessity
requirement, particularly in light of the information the Government was able to learn from cooperating
witnesses and confidentiad informants prior to seeking that wiretap.

In his affidavit, Specid Agent Gentil explicitly incorporated Specid Agent Grunder’s affidavit
dated 5/8/02. Specid Agent Gentil stated that “[b]ecause the information obtained from cooperating
witnesses (*CW”) and confidentid informants (“Cl”) was previoudy outlined in the attached affidavit of
May 8, 2002, | will not repest the information herein.” 5/30/02 Affidavit at
110. Agent Gentil’ s affidavit then detailed many of the instances when cooperating witnesses and
confidentid informants were useful to the investigation. 5/30/02 Affidavit at 1 14-39. However, he
aso =t forth their limitations:

As noted above, rdliable cooperating witnesses and confidentid informants have

been developed and used, and will continue to be developed and used, in this
investigation. However, none of the sources devel oped have sufficient knowledge
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of the workings and organization of the MDTO that supplies Virdla CW-2 and
CW-3 have knowledge of Virdla's organization but little information about the
Mexicans that supply Virdla CI-3 hasinformation about the identity of some of
the members of the MDTO. However, CI-3 has had little or not contact with
members of the MDTO for over ayear and never had thorough knowledge of the
organization's inner workings.

None of the confidentia informants described in this affidavit is able to furnish

information that would identify fully al membersaof thisongoing conspiracy, define

the current roles of those conspirators sufficiently for prosecution, or sufficiently

identify the source of supply of drugs or dl detals of delivery, quantities, or

financid arrangements of the drug operation. Additionaly, Virela's cocaine is

brought to Connecticut by unknown parties and none of the CI’s or CW's that

have been devel oped are ableto provide any information concerning theidentities

of these persons or methods of operation.

| believe that information provided by the confidentia sources, even if dl sources

agreed to testify, would not, without the corroboretive evidence available through

the requested survelllance, result in asuccessful prosecution of dl the participants.
5/30/02 Affidavit at 111 48-50. Agents Grunder and Gentil not only made clear that cooperating
witnesses and confidentiad informants would continue to be employed, but also provided Chief Judge
Covelo with specific reasons regarding why these investigative tools were insufficient. Thus, the
Government did not fail to satisfy the necessity requirement in this regard.

b. Pen Registersand Toll Records
Pappas dso argues that the Government’ s failure to continue the use of pen registers and toll
records represents a failure to satisfy the necessity requirement.
In his affidavit, Agent Gentil stated that “traditiond investigetive methods have been, and will

continue to be employed in this investigation, and they have enabled the Task Force to develop
subgtantid and sgnificant information about the crimind activity of the Violators” 5/30/02 Affidavit a

42. Agent Gentil specificaly detalled the information gained from the use of pen registers and toll
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records. 5/30/02 Affidavit at 140-1. Agent Gentil then explained the limited utility of pen regigters
and toll records:

Teephone toll information hasbeen used inthisinvestigation. Whileteephonetoll
information has proven ussful in showing probable usage of particular telephones
in narcotics-related conversations, the telephone toll information only shows that
particular calsweremade. Thesameistrueof penregister information, which has
also been used inthisinvestigation. In short, neither telephonetoll nor penregister
information reveal whether conversations took place, the subjects, if any,
discussed, or the identities of the actua participants in any such conversations.

5/30/02 Affidavit a 55. Agent Gentil’ s affidavit adequatdly explained that while pen registers and toll
records had been used and would continue to be used in the investigation, such investigative tools were
of limited utility.
C. Physical Surveillance
Peappas also contends that the Government’ s success in the use of physical surveillance after
May 8, 2002 (the date of the authorization for the wiretap on Target Telephone |) establishes that the
Government failed to satisfy the necessity requirement in its gpplication for the wiretap on Target
Telephonell.
In his afidavit, Agent Gentil explained the usefulness and the limitations of physica survelllance.
Asit applied to the subject investigation, he stated:
In particular, Virdla meets with his Mexican drug suppliers at 183 Quinnipiac
Street, Walingford, Connecticut. The entrance used by Virdlaand the Mexicans
is shielded on one side by a fence and in order to survell the resdence, officers
must park on a resdentia street near the subject house. An unknown vehicle
parked in such a location for any length of time is sure to attract attention.
Additiondly, during one such surveillance, Officer John Testadrove by Virdlaas
he exited 183 Quinnipiac. Virdla observed Officer Testa closdly. It is amost

certain that Virelawastrying to determineif Testawasalaw enforcement officer.
Insum, though physical survelllanceis somewhat effective, itsusesare limited and
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prolonged surveillance risks reveding the investigation which leads to its

compromise. Further, attempts to surveil the Mexicans have shown them to be

survellance conscious. During a survelllance of a man believed to be Jose

Romero, the survellled vehicle drove into and through a K-mart parking lot,

coming right back out a separate exit. As he exited, the driver took along look

at the other vehiclesmoving in thelot. The surveillance had to be cancded.
5/30/02 Affidavit at 1143. In addition, Agent Gentil pointed out that “physica survelllance will not fully
identify and provide admissible evidence againg the higher ranking members of the organization.”
5/30/02 Affidavit at 44. Agent Gentil concluded that adthough physica survelllance * has proven
vauable in identifying some of the Violators' activities, their associates, their residences, aswell asthe
location of certain of their narcotics distribution operations, physica surveillance, if not used in
conjunction with other techniques, including eectronic surveillance, is of limited value” 5/30/02
Affidavit at 1 45.

In short, the affidavit adequately explained that further use of physica surveillance, if not
combined with the interception of wire communications, would prevent law enforcement from learning
the full scope of the organization. Traditiona investigative techniques done would not suffice. Thus, the
Government has not failed to satisfy the necessity requirement on that basis either.

B. Material Omissions

Pappas a so asserts that the Government omitted materid facts from the affidavits thet, had they
been included, would have precluded the court’ s orders authorizing the interception of wire

communications on the basis that the Government failed to satisfy the necessity requirement. As

previoudy mentioned, Pappas gppears to mount a chalenge pursuant to Franksv. Delaware, 438 U.S.

154 (1978). Without deciding whether a Franks chalenge can be asserted for failure to satisfy the
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necessity requirement, the Court makes the following findings of fact and conclusons of law on the
assumption that such a Franks chalengeis dlowed®
1. Findings of Fact

The Court makes the following findings of fact based on the evidence presented at the hearing

on the motion to suppress evidence:
a. Link Between Meriden and Phoenix

Specid Agent Grunder and Detective Charles Grady traveled to Arizonain March 2002 after
learning that the DEA had an informant there who possessed information about Samue Virdla In
Arizona, Agent Grunder and Detective Grady met with FBI and DEA agents to discuss a Connecticut
link to the Arrelano-Felix drug trafficking organization, which operated between Mexico and Phoenix,
Arizona. At theinvitation of the Arizonalaw enforcement officias, Agent Grunder and Detective Grady
gpproached Margarito Fidel and Jorge Bustillos, one of whom agreed to be debriefed. Fidel and
Busdtillos had operated as drug couriers between Phoenix and Meriden. Agent Grunder shielded the
individud’ sidentity by referring to the person as CI-3 in his 5/8/02 affidavit. Whilein Phoenix, Agent
Grunder and Detective Grady interviewed Cl-3, who identified a photograph of Mr. Virella as one of

the persons that was buying cocaine from “the Mexicans” apparently the Arrelano-Felix organization.

8To warrant a Franks hearing, Pappas must make a “ substantia preliminary showing” that there
were intentional and materid misrepresentations or omissionsin the warrant affidavits. Franks, 438
U.S. a 171-72. Although the Government objected at the hearing on the motion to suppress to either
Specid Agent Grunder or Specid Agent Gentil testifying, it was not clear that the basisfor the
objection was the Franks requirement of the “subgtantid preliminary showing.” Although Specid Agent
Grunder testified at the hearing, the Court did not — and does not — find that the * subgtantid preliminary
showing” was made. Nothwithstanding, the Court addresses the Franks daims.
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The sum and substance of thisinvedtigative effort was to confirm that Virdlawas amgor drug trafficker
being supplied by Mexicans with ties to the Phoenix area.
b. The continued use of physical surveillance.
The Task Force used physica surveillance throughout the investigation, including the period
between March 27, 2002 and May 8, 2002.

C. Physical review of the Meriden Police Department’sfile on
Virela'sarrest for being involved in a* shoot-out.”

The Task Force investigated the shooting at the Residence Inn in Meriden, Connecticut, which
had occurred in January 2000 and its connection to Samuel Virdla s drug trafficking. Specificaly,
during the course of an investigation into a Meriden crack dedler named Migue Estrellain October
2000, an arrestee named Robert Marrow told the Task Force about the January 2000 shoot-out
involving Virdla. The Task Force then contacted the Meriden Police Department to confirm this
information. The Task Force did not physicaly review the police department file concerning Virdla
However, in speaking with Meriden’ s Narcotics Detectives, the Task Force obtained the substance of
the higtorica and ingtitutiona knowledge the department possessed relaive to Virdla s drug trafficking,
which led to the shooting.

2. Conclusions of Law

In his motion to suppress evidence, Pappas argues that the Government omitted the following

meateria facts from the 5/8/02 affidavit:

a. Physical review of the Arizona FBI and DEA case file concerning
theMDTO.

Pappas apparently contends that Specid Agent Grunder’ sfalure to disclose in his affidavit the
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fact that he did not physicaly review the Arizona DEA’s and FBI’ sfiles on the Arrdlano-Felix
organization or the names of Fidd or Budtillos condtitutes a materid omisson. In his affidavit, Agent
Grunder described the Task Force's efforts with the DEA in Arizona.® In addition, at the suppression
hearing, Agent Grunder testified thet as part of the FBI’ sinvestigation into Samud Virdla s cocaine
disgtribution operation and its possible connections to aMDTO located in the Southwest, he and
Detective Charles Grady traveled to Arizonain March 2002 after learning that the DEA had an
informant who possessed information about Samud Virdla See August 18, 2003 Transcript at pages
19-20, 33-34 (“Tr. a p. __"). There, the two met with agents of the FBI and DEA, debriefed the DEA
informant, and examined photographs of suspected drug traffickers with possible connectionsto
Connecticut. The informant identified Virdla as a purchaser of large quantities of cocaine from the
MDTO. SeeTr. a pp. 33-34. Based on the information provided in the affidavit and the
testimony at the suppression hearing, none of the omitted information to which Pappas points was
criticd to the probable cause determination. In addition, theincluson of thisinformation in the affidavit
would not have precluded a finding that the Government satisfied the necessity requirement. The gist of
the information provided by the Arizona federa agents, as well as the confidentid informant in Phoenix,
was adequate.
b. Thedrug courierswith ties between Meriden and Phoenix.
As mentioned, Pappas asserts that Specia Agent Grunder’ s failure to name Margarito

Fidel and Jorge Budtillos, two couriers involved in trafficking between Phoenix and Meriden, in his

°See infrapp. 7-8.
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affidavit condituted a materiad omission.

As dtated above, a the invitation of the Arizonalaw enforcement officids, Agent Grunder and
Detective Grady approached Margarito Fidel and Jorge Bustillosin Phoenix, and one agreed to be
debriefed. Agent Grunder shieded the individud’ s identity in the affidavit, however, by referring to the
person as CI-3. As Specid Agent Grunder did interview CI-3 and disclosed thisinformation in the
affidavit, there was no materiad omission.’® Nor does the failure to mention Fiddl and Bustillos by name
conditute amaterid omission. Their names were not critica to the probable cause determination, nor
would the inclusion of their names have precluded a finding that the Government satified the necessity
requirement.

C. The continued use of physical surveillance.

Pappas also argues that the Task Force improperly created the impression that it
had abandoned physicd surveillance after March 27, 2002. Pappas aso contends that the failure to
reved the instances of physica surveillance between March 27, 2002 and May 8, 2002 understated
the potentid utility of tandard physica survelllance techniquesin this investigation.

The Government agrees that the Task Force continued to employ this investigative method after
March 27, 2002. In his affidavit, though, Specid Agent Grunder affirmatively explained to Chief Judge
Covdlo that the Task Force had used physica surveillance during the investigation and that such tools
“will continue to be employed in thisinvestigation[.]” 5/8/02 Affidavit at 1 67. Agent Grunder dso

detalled ingtances of physicd survelllance in the investigation prior to March 27, 2002. 5/8/02 Affidavit

1See infrapp. 7-9; 5/8/02 Affidavit at 1 13, 26-29, 76.
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at 131-59. In addition, Agent Grunder described the limited utility of physica surveillance!* At the
hearing, Agent Grunder testified that between February 24, 2002 and May 8, 2002, the Task Force,
“did some physicd surveillance, but it was more the spot check nature than actudly following around.
Drive by his[Mr. Pappas 9] tattoo parlor and see who was there, in his home, see who was there, see
where he was going, that sort of thing.” Tr. a p. 28.

While Agent Grunder’ s affidavit may not describe dl instances of physcad survelllance between
March 27, 2002 and May 8, 2002, the omission of this information was not critical to the probable
cause determination. The ingtances of physical survelllance during this time frame were not necessary to
the finding of probable cause. In addition, the inclusion of these instances would not have precluded the
issuing judge sfinding that the Government satisfied the necessity requirement.

d. Physical review of the Meriden Police Department’sfile on
Virela'sarrest for being involved in a* shoot-out.”

Pappas dso asserts that Agent Grunder’ s failure to disclose to Chief Judge Covello
that he did not physicdly review the Meriden Police Department’ sfile on Virdla s arrest in connection
with a shooting a the Residence Inn in Meriden in January 2000 condtitutes a materid omisson.

Agent Grunder did inform Chief Judge Covdlo of the Task Force s investigation of the * shoot-
out” and its connection to Virdlla s drug trafficking.’? Agent Grunder testified that the Task Force did
not physicaly review the Meriden Police Department’ s case file “[b]ecause | believe Sammy [Virdlg]

was arrested for — in connection with that shoot-out because his fingerprints were found on one of the

1See infrapp. 10-11; 5/8/02 Affidavit at 11 68, 70-71.
2See infraat p. 14-15; 5/8/02 Affidavit at 1 19-21.
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magazines and was actudly tried, | think, in afederd court by the ATF and was acquitted.” Tr. a pp.
17-18. Agent Grunder dso testified that he did not disclose in the 5/8/02 &ffidavit that there was no
review of that file. Tr. at p. 18.

In his affidavit, Agent Grunder omitted the fact that the Task Force did not physicaly review
the Meriden Police Department file concerning Virdla s arest. However, the omisson of this
information was not critical to the probable cause determination in light of the contacts with the Meriden
Police Department that were disclosed. In addition, the inclusion of the fact that the Task Force did not
review thisfile would not have precluded the issuing judge s finding that the Government stisfied the
necessity requirement since the affidavit set forth the Task Force sinvestigation into this matter and
summarized the significant information the Task Force had received concerning the shoot-out, its

relaion to Virdla s drug trafficking activities, and his drug trafficking background.

IIl.  Concluson
For the preceding reasons, the defendant’ s Motion to Suppress Evidence [Doc. # 213] is
DENIED.

SO ORDERED this__ 5" day of January 2004, a Hartford, Connecticut.

/9 CFD
CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE
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