UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
THE DURHAM MANUFACTURI NG COVPANY,

Plaintiff,

- agai nst - : No. 3:99CV02583( GG
MERRI AM MANUFACTURI NG COVPANY
and ALLAN E. ADAMS,

Def endant s.
___________________________________ X

RULI NG ON DEFENDANTS MOTION TO DI SM SS COUNTS ONE AND FOUR

In this environnental action brought under the Conprehensive
Envi ronnment al Response, Conpensation, and Liability Act, 42
US C 8§ 9601, et seq. ("CERCLA"), and state law, plaintiff,
Dur ham Manuf acturi ng Conpany (“Durhani), seeks to recover a
portion of the costs it has incurred, and will continue to incur,
in the investigation and renedi ation of a Superfund site in
Durham Connecticut. The defendants, Merriam Manufacturing
Conpany (“Merriani) and Allan E. Adans, have noved to dism Ss
[Doc. # 14] counts one and four of plaintiff’'s conplaint for
failure to state a claimupon which relief may be granted. Fed.
R Gv. P. 12(b)(6). Defendants argue that count one nust be
di sm ssed because Durham as a potentially responsible party
("PRP"), cannot bring a claimunder § 107(a) of CERCLA, 42 U S.C
8§ 9607(a), for the recovery of costs associated with the
remedi ati on of a Superfund site. Rather, its claimnust be

brought as a claimfor contribution under 8§ 113(f), 42 U S.C. 8§



9613(f). Defendants argue that count four, plaintiff’s claimfor
i ndemni fi cati on under Conn. Cen. Stat. 8§ 22a-452(a), nust be
di smi ssed on preenption grounds. For the reasons set forth
bel ow, defendants' notion to dismss will be granted in part and
denied in part.
DI SCUSSI ON

In ruling upon a notion to dismss for failure to state a
cl ai mupon which relief may be granted, the Court nust accept as
true all factual allegations in the conplaint and nust draw all

reasonabl e inferences in plaintiff's favor. Scheuer v. Rhodes,

416 U. S. 232, 236 (1974). Dismissal is not warranted unless it
appears beyond doubt that the plaintiff can prove no set of facts
in support of its clainms that would entitle it to relief. Conley
V. G bson, 355 U S. 41, 45-46 (1957). |In accordance with this
standard, the follow ng factual allegations are taken from
plaintiff’s conplaint.

On June 30, 1997, Durhamand the United States Environnenta
Protection Agency ("EPA") entered into an Adm nistrative O der on
Consent For Renedial |nvestigation/Feasibility Study and O her
Wrk (the "AOC') for the Durham Meadows Superfund Site. This
Superfund site includes the Durham prem ses at 201 Main Street,
wher e Durham has operated a netal box fabrication business since
1922; the Merriam prem ses at 275-281 Main Street, where Merriam
oper ated anot her netal box fabrication business from 1854 to

1998; ' as wel|l as other prenises owned by entities not parties to

! The Merriam preni ses are owned by defendant Adans.
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this action. Pursuant to the AOCC, Durham has perforned
groundwat er sanpling that identified contam nants at the
Superfund site and in nearby residential drinking water supply
wells that were “consistent with” contam nants found at the
Merriam prem ses. Durham alleges that "[u]pon information and
bel i ef, the hazardous wastes and/or hazardous substances
attributable to the defendants' operation have migrated in, onto,
or under the portion of the Durham Meadows Superfund Site which
[Durhan] is or may be required . . . to investigate, nonitor
and/or renediate.” (Pl.'s Conpl. § 26.) Durhamfurther alleges
t hat

[t] he hazardous wastes and/or hazardous substances that

may be attributable to the [Durhan] Prem ses are

divisible fromthe hazardous wastes and/ or hazardous

substances that are present at the [Merrian] Prem ses

and ot her portions of the Durham Meadows Superfund
Site.

(PI."s Conpl. 9§ 27)(enphasis added). Durhamalleges that it has
incurred, and will continue to incur, costs in the investigation
and renedi ati on of this Superfund site.

In count one, plaintiff seeks recovery under § 107(a) of
CERCLA for “the response costs incurred and to be incurred by
[Durhan] for the rel ease of hazardous substances at the [Merrianj
Prem ses and that portion of the Durham Meadows Superfund Site
not attributable to the [Durhan] Premses.” (Pl.’s Conpl. at
37.) In count two, plaintiff seeks contribution from defendants
pursuant to 8§ 113(f) of CERCLA. Count three is a claimfor
decl aratory and equitable relief pursuant to the Connecti cut
Envi ronnmental Protection Act, Conn. Gen. Stat. 8 22a-14, et seq.
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Count four seeks indemmification under Conn. Gen. Stat. § 22a-
452,

Count One: Recovery of Renedi ation Costs under CERCLA § 107(a)

In Bedford Affiliates v. Sills, 156 F.3d 416, 423 (2d Cr

1998), the Second G rcuit discussed the relationship between §
107(a) and 8§ 113(f)(1) of CERCLA. “CERCLA, as anended by the

Superfund Amendnents and Reaut horization Act of 1986 (SARA), 2

provi des two | egal avenues by which a private party can recoup
sonme or all of the costs associated with an environnmenta

cleanup: a cost recovery action under § 107(a)® and a

2 Prior to 1986, CERCLA did not contain a contribution
provi si on.

8 Section 107(a) of CERCLA provides in relevant part:

Not wi t hst andi ng any other provision or rule of |law, and
subject only to the defenses set forth in subsection
(b) of this section --

(1) the owner and operator of a . . . facility .

(4) . . . fromwhich there is arelease . . . of a
hazar dous substance, shall be liable for --

(A) all costs of renoval or renedial action
incurred by the United States Government or a
State . . .;

(B) any other necessary costs of response incurred
by any ot her person consistent with the nationa
conti ngency pl an;

(©) damages for injury to, destruction of, or |oss
of natural resources, including the reasonable
costs of assessing such injury, destruction, or
loss resulting fromsuch a rel ease;

42 U.S.C. 8 9607(a)(enphasis added). To mtigate the potentially
harsh results of strict liability under subsection (a), Congress

created in subsection (b) four statutory affirmative defenses to

liability based upon causation. Bedford Affiliates, 156 F.3d at

425. Under subsection (b), if a person otherw se |liable can
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contribution action under § 113(f)(1).”* Section 107(a) is a
strict liability statute, which holds four classes of persons,
called “potentially responsible persons,” strictly liable for
necessary cl eanup costs incurred by the Governnent or any ot her
person “consistent with the national contingency plan.” 1d.
(quoting 42 U.S.C. 8§ 9607(a)(4)(B)). “Wuere the environnenta
harmis indivisible, nmultiple responsible persons will be jointly
and severally liable for cleanup costs.” 1d.  Section
113(f)(1), on the other hand, is a contribution statute, which
allows a PRP to seek contribution fromother PRPs for their
respective shares of the environnental cleanup costs. |In Bedford
Affiliates, the Court held that a PRP, (who does not establish
entitlement to one of the four affirmative defenses set forth in
subsection (b)), cannot bring an action under § 107(a) agai nst
another PRP, but is instead relegated to a 8 113(f)(1) action for
contribution. 1d. at 425. The Second Circuit expressly
declined to allow a PRP to el ect recovery under the two statutes.

To do so, it held, would render 8§ 113(f)(1) neaningless. 1d. at

establish by a preponderance of the evidence that the rel ease of
hazar dous substances and damages resulting therefromwere caused
“solely” by an act of God, an act of war, an act or om ssion of a
third party (with certain exceptions set forth in the statute),

or any conbination thereof, he or she may escape liability under
subsection (a). 42 U.S.C. 8 9607(b).

* Section 113(f)(1), 42 U.S.C. § 9613(f)(1), provides:

Any person may seek contribution fromany other person who
is liable or potentially liable under section 9607(a) of
this title. . . . In resolving contribution clains, the
court may all ocate response costs anong |iable parties using
such equitable factors as the court determ nes are

appropri ate.



424. Accordingly, the Second Circuit held that a PRP s right of
recovery for that portion of the costs exceeding its equitable
share nmust be brought as a claimfor contribution under 8§ 113(f).
Id.

Li kewise, in Prisco v. A& D Carting Corp., 168 F.3d 593,

603 (2d Cir. 1999), the Court held that “[w] here a party seeking
to recover response costs is itself a potentially responsible
party within the neaning of 8 107(a), . . .[it] may not bring
suit for full recovery under 8§ 107. . . . Such a plaintiff is
l[imted instead to an action for contribution from other
potentially responsible parties under CERCLA § 113(f)(1). . . .”°

Based on the Second Circuit’s holdings in Bedford Affiliates

and Prisco, defendants assert that, because plaintiff is a PRP
its 8 107(a) claimnust be dism ssed.

Plaintiff does not deny that it is a PRP. Indeed, its
conpl ai nt supports its status as such. Plaintiff alleges that

since 1922 it has operated the sane type of business as

® See al so Pneunp Abex Corp. v. High Point, Thomasville &

Denton RR Co., 142 F.3d 769, 776 (4th Cr.), cert. denied, 525
U S. 963 (1998)(holding that 8§ 113 nust be used by parties who
are thensel ves potentially responsible parties); Sun Co. v.

Browni ng-Ferris, Inc., 124 F.3d 1187, 1190-91 (10th Cr. 1997),
cert. denied, 522 U.S. 1113 (1998) (sane); Nashua Corp. v. Norton
Co., 116 F. Supp. 2d 330, 351 (N.D.N. Y. 2000) (hol di ng that
plaintiff as a PRP could not maintain a 8§ 107(a) action); but see
Conpanies for Fair Allocation v. Axil Corp., 853 F. Supp. 575,
580 (D. Conn. 1994) (hol ding that a PRP under CERCLA had standing
to bring a private cost recovery action under 8§ 107(a) to recover
response costs incurred or to be incurred in relation to

hazar dous waste cl eanup of a public landfill site, and its action
did not have to be cast as one solely for contribution under §
113(f)).




def endants and that its prem ses are | ocated on the Superfund
site identified by the EPA and placed on the National Priorities
Li st under CERCLA. It further alleges that it has undertaken
certain investigatory, nonitoring, and renedial actions pursuant
to the AOC entered into with the EPA. It also does not deny that
there are hazardous wastes associated with its prem ses.

Instead, it states that the “hazardous wastes and/ or hazardous
substances that may be attributable to [its] Prem ses are

di visible fromthe hazardous wastes and/ or hazardous substances
that are present at [defendants’] Prem ses and other portions of
t he Dur ham Meadows Superfund Site.” (Pl.’s Conpl. at § 27.)

Based upon the binding precedent of Bedford Affiliates and

Prisco, plaintiff, as a PRP, nust assert its claimfor recovery
of a portion of the renediati on costs agai nst defendants under 8§
113(f), unless plaintiff can establish that it is entitled to one

of the affirmative defenses of 8 107(b). See Volunteers of

Anerica of Western New York v. Heinrich, 90 F. Supp. 2d 252, 257

(WD.N. Y. 2000)(holding that a PRPis linted to a § 113
contribution claim but denying a notion to dism ss on the ground
that the plaintiff had alleged facts supporting the possibility
of an avail abl e defense under 8§ 107(b)). Under 8§ 107(b)(3), a PRP
can escape liability by proving that “the rel ease or threatened
rel ease of a hazardous substance and the damages resulting

t herefrom were caused solely by an act or om ssion of a third
party.” 42 U S.C. 8 9607(b)(3) (often referred to as the

“innocent owner” defense).



In an effort to invoke the “innocent owner” defense of §
107(b)(3), plaintiff has asserted that the Durham Meadows
Superfund Site is divisible into separate facilities. Based upon
the facts alleged as well as the overwhel m ng wei ght of
authority, which has rejected the availability of this defense to
a PRP seeking to claim*®“innocence” with respect to a portion of a
site, we find that plaintiff is not entitled to this defense with

respect to a portion of the Superfund site. See Axel Johnson,

Inc. v. Carroll Carolina Gl Co., 191 F.3d 409, 416 (4th G

1999) (citing cases).

First, plaintiff provides no facts to support its claim of
divisibility. To the contrary, plaintiff alleges that Durham and
Merriamwere in the same type of business, presumably using many
of the same types of materials. Their businesses were |ocated in
close proximty to each other, and both of their business
prem ses are |l ocated within the Superfund site.

Second, plaintiff does not allege that it was an innocent
owner or that the rel ease of hazardous substances was caused
“solely” by a third party, as required by 8 107(b)(3). Instead,
plaintiff argues only that “the Durham Meadows Superfund Site can
and shoul d be divided between the parties for the separate harm

caused by each.” (Pl.’s Mem at 6.) Citing United States v.

Al can Al umi num Corp., 990 F.2d 711, 722 (2d Cir. 1993), and 8

433A of the Restatenent (Second) of Torts, plaintiff asserts that

where two or nore joint tortfeasors act independently and cause a

distinct or single harmfor which there is a reasonable basis for



di vision according to the contribution of each, each should be
liable in damages only for its own portion of the harm

Plaintiff's reliance on Alcan Al um num however, is

m spl aced. Al though the Second Grcuit in Alcan Alum numcited 8§

433A of the Restatenent as a basis for apportioning danages, it

did so in the context of a contribution action, which is

precisely the type of action defendants contend that plaintiff

must maintain in this case. Al can Al um num does not stand for

the proposition that plaintiff may use 8 433A of the Restatenent

as grounds for asserting the “innocent owner” defense or as a
basis for asserting a clai munder 8§ 107(a).

As we read plaintiff’'s conplaint, it appears that plaintiff
is asserting the “quintessential claimfor contribution.” See

Bedford Affiliates, 156 F.3d at 424. |In count one, plaintiff

seeks recovery for a “portion of the Durham Meadows Superfund
Site not attributable to the [Durhan] Prem ses.” (Pl.’s Conpl. |
37) (enphasis added). Plaintiff is not seeking to hold defendants
liable for all of its renmediation costs. As the Fourth Grcuit

expl ained in Axel Johnson, 191 F.3d at 415:

The central difference between a cost recovery action
under 8§ 107 and a contribution action under 8 113 is
that in a 8 107 action, a party can inpose joint and
several liability for all its cleanup costs upon the
defendant. A potentially responsible person within the
meani ng of 8 107 is, however, presunptively liable for
some portion of those costs, and therefore the only
recovery it could properly seek would be parti al
recovery. A claimfor partial recovery of CERCLA costs
will generally be indistinguishable fromclaimfor
contribution, and thus courts have held that as a
general rule any claimfor damages nmade by a
potentially responsible person - even a claim

ostensi bly made under 8 107 - is considered a
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contribution claimunder 8§ 113.
(Original enphasis).
Based upon the facts alleged and in accordance with the

Second Circuit’'s decisions in Bedford Affiliates and Prisco, we

hold that plaintiff, as a PRP, nust bring its claimfor recovery
of a portion of the response costs as an action for contribution
under 8§ 113(f), as plaintiff has done in count two. Count one of
plaintiff’'s conplaint for recovery under 8 107(a) of CERCLA wi ||

be di sm ssed w t hout prejudice.

Count Four: Preenmption of Conn. Gen. Stat. § 22a-452 by CERCLA

Plaintiff’s fourth count is brought under Conn. Gen. Stat. 8§
22a-452° for reinbursenent for the “reasonable costs expended for
contai nment, renmoval or mtigation” of hazardous wastes that were
di scharged as a result of the negligence of defendants.

Def endants assert that this claimis preenpted by 8 113(f) of

CERCLA due to the conflict between § 22a-452 and the federa

® Conn. Gen. Stat. § 22a-452(a) provides in relevant part:

Any person, firm [or] corporation . . . which contains
or renoves or otherwise mtigates the effects of
hazardous wastes resulting fromany discharge . . . of

such substance or material or waste shall be entitled
to reinbursenment fromany person, firmor corporation
for the reasonabl e costs expended for such contai nnent,
renoval, or mtigation, if such . . . hazardous wastes
pol lution or contam nation or enmergency resulted from
t he negligence or other actions of such person, firm
or corporation. Wen such pollution or contam nation
or enmergency results fromthe joint negligence or other
actions of two or nore persons, firms or corporations,
each shall be liable to the others for a pro rata share
of the costs of containing, and renoving or otherw se
mtigating the effects of the sane and for all damage
caused t hereby.
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statutory settlenent schene of CERCLA that was designed to aid in
the “expeditious resolution of environmental clains.” Bedford
Affiliates, 156 F.3d at 427. According to defendants, to allow
clainms for restitution and i ndemification under this State
statute woul d bypass this “carefully crafted settlenent system
creating an actual conflict therefore between CERCLA and state
common | aw causes of action.” 1d.

Plaintiff concedes that it is not entitled to a double
recovery of damages under CERCLA § 113(f) and Conn. Gen. Stat. 8§
22a-452, but asserts that it still has a viable cause of action
under the State statute, which provides for nore extensive
damages than the federal statute. (Pl.’s Mem at 12.) Plaintiff
argues that 8 113 does not fully occupy the real m of
environnmental | aw under which a party may seek reinbursenment, and
that the relief it may obtain under Conn. Gen. Stat. 8§ 22a-452 is
broader than that avail able under 8§ 113 of CERCLA. Specifically,
plaintiff clains that it may recover attorney’s fees under the
state statute, but that such fees may not be available to it
under CERCLA.’

The Second Circuit has held that CERCLA as a whol e does not

preenpt state |law. Bedford Affiliates, 156 F.3d at 426. A

cursory review of the environnental casel aw reveal s numerous
i nstances where cl ai ns have been asserted under both CERCLA and

state environnental protection statutes. See, e.qg., Schiavone v.

Pearce, 79 F.3d 248, 255-56 (2d G r. 1996) (cl ai m brought under

" This is an issue we need not decide at this tine.
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CERCLA and Conn. Gen. Stat. 8§ 22a-452); Volunteers of America, 90

F. Supp. 2d at 258 (allowing plaintiff to pursue common-| aw
causes of action to the extent that plaintiff sought damages that
were different than the damages avail abl e under CERCLA).

On the other hand, there are at |east three different ways
in which a federal statute may preenpt state or |ocal |aws. See

Bedford Affiliates, 156 F.3d at 426. First, Congress may in

express terns declare its intention to preclude state regul ation
in a given area. Second, preenption may be inplied when federa
law is sufficiently conprehensive to allow for the reasonabl e
inference that Congress left no roomfor supplenentary state
regulation. Third, state |aw may be preenpted to the extent that
it actually conflicts with a valid federal statute. [1d. This
type of preenption is often referred to as “conflict preenption.”
“Conflict preenption occurs either when conpliance with both
federal and state regulations is a physical inpossibility,
or when state |aw stands as an obstacle to the acconplishnment and
execution of the full purposes and objectives of Congress.” |Id.
(internal citations and quotations omtted). |In this case,
def endants rely on conflict preenption. The Second G rcuit has
cautioned that courts should not lightly infer that state | aw has
been preenpted by federal law. [d.

Unli ke CERCLA s strict liability standard, Conn. Gen. Stat.
§ 22a-452 requires a showing of culpability and not nerely

causation. Connecticut Resources Recovery Auth. v. Refuse

Gardens, Inc., 229 Conn. 455, 458, 642 A 2d 697, 698 (1994);
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Schi avone, 79 F.3d at 256. By virtue of the stricter culpability
standard under state law, allowing plaintiff to proceed under
both state | aw and CERCLA woul d not defeat or inpede any purpose
or objective of CERCLA. Additionally, plaintiff has conceded
that it cannot recover under state |aw damages that are al so
recover abl e under CERCLA.

Thus, the critical issue then beconmes whether allow ng
plaintiff to proceed under state law as well as § 113(f) of
CERCLA defeats a Congressional purpose or objective underlying
the enactnent of § 113(f). Defendants cite the holding in

Bedford Affiliates as support for this proposition. However,

that case is distinguishable on its facts.

As plaintiff points out, in Bedford Affiliates, the

plaintiff was a non-settling PRP, which was seeking to invoke
state law to recover against settling PRPs. Under § 113(f)(2)
of CERCLA ® settling PRP’s are protected from contribution
actions. The Court held that to allow a state-law claimfor
restitution agai nst defendants, who had already settled the
claims against themw th the governnent, would bypass the
“carefully crafted settlenent systeni of CERCLA, thus creating an
actual conflict between CERCLA and state conmon-| aw causes of

action. 1d. at 427. |In contrast, plaintiff in the instant case

8 Section 113(f)(2) provides:

A person who has resolved its liability to the United
States or a State in an adm nistrative or judicially
approved settlenment shall not be liable for clains for
contribution regarding matters addressed in the

settl ement.
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is seeking contribution fromother non-settling PRPs who are not

entitled to the protections of 8 113(f)(2) of CERCLA. Allow ng
plaintiff to pursue a state-law clai munder Conn. Gen. Stat. 8§

22a-452 concurrently with its claimunder 8§ 113(f)(1) of CERCLA
does not conflict with the settlenment scheme of CERCLA. The

conflict that existed in Bedford Affiliates is not present in the

i nstant case.
Accordingly, we hold that plaintiff’'s state-law cl ai munder
Conn. Gen. Stat. 8§ 22a-452 is not preenpted by § 113(f)(1) of
CERCLA and deny defendants’ notion to dismss count four.
CONCLUSI ON
For the reasons set forth above, Defendants’ ©Mtion to
Dismiss [Doc. # 14] is GRANTED as to Count One of Plaintiff’s
Conpl ai nt and DENI ED as to Count Four.
SO ORDERED.

Date: January 9, 2001
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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