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This is an enpl oynent discrimnation action brought by
plaintiff, Jennifer Page, against her enployer, the Connecti cut
Departnent of Public Safety, Division of State Police
(hereinafter referred to as the "Departnment of Public Safety"),
and Louis Lacaprucia (hereinafter referred to as "Lacaprucia").
Plaintiff clains that she was discrimnated agai nst on the basis
of her gender and pregnancy, and retaliated agai nst because of
her objection to these practices. The Conplaint contains three
counts. The first count alleges a violation by defendant
Department of Public Safety of Title VII of the Cvil R ghts Act
of 1964, as anended, 42 U.S.C. 8 2000e et seq. ("Title VI1").
The second count alleges a violation by both defendants of
Connecticut’'s Fair Enploynent Practices Act ("CFEPA"), Conn. GCen.
Stat. 88 46a-58(a), 46a-60. The third count alleges a violation

of plaintiff's First and Fourteenth Anendnent rights by def endant



Lacaprucia. Defendants have noved for summary judgnent on al
counts of the Conplaint. For the reasons set forth bel ow

defendants' notion [Doc. # 23] is GRANTED

| . Sunmmary Judgnent St andard

A notion for summary judgnment nmay not be granted unl ess the
Court determnes that there is no genuine issue of material fact
to be tried and that the noving party is entitled to judgnment as
a mtter of law Fed. R Cv. P. 56(c). An issue is "genuine"
if there is sufficient evidence such that a reasonable jury could

return a verdict for either party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A fact is "material" if it may
affect the outcone of the suit under governing law. 1d.

The burden of denonstrating the absence of a genui ne dispute
as to a material fact rests with the party seeking sumary

judgnent, in this case defendants. Adickes v. S.H Kress & Co.,

398 U. S. 144, 157 (1970). Defendants nust identify those
portions of the pleadings, depositions, answers to
interrogatories, adm ssions, and/or affidavits which they believe
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

In order to avoid the entry of summary judgnent, a party
faced with a properly supported sunmary judgnment notion nust cone
forward with extrinsic evidence, i.e., affidavits, depositions,

answers to interrogatories, and/or adm ssions, which are



sufficient to establish the existence of the essential elenents
to that party’ s case, and the elenents on which that party wll
bear the burden of proof at trial. Celotex, 477 U S. at 322.
The nonnovant, plaintiff, "nust do nore than present evidence
that is nerely colorable, conclusory, or specul ative and nust
present 'concrete evidence fromwhich a reasonable juror could

return a verdict in [her] favor...'" Alteri v. General Mtors

Corp., 919 F. Supp. 92, 94-95 (N.D.N. Y. 1996) (quoting Anderson,
477 U. S. at 256).

In assessing the record to determ ne whether there are any
genui ne issues of material fact, the Court is required to resolve
all anbiguities and draw all perm ssible factual inferences in
favor of the party agai nst whom sunmary judgnent is sought.

McLee v. Chrysler Corp., 109 F.3d 130, 134 (2d Gr. 1997).

Additionally, the Second Crcuit has held that a district court
shoul d exerci se particul ar cauti on when deci di ng whet her summary
judgnent is appropriate in an enploynent discrimnation case.

Gallo v. Prudential Residential Servs., Ltd. Partnership, 22 F.3d

1219, 1224 (2d Cr. 1994). Because witings directly supporting
a claimof intentional discrimnation are rarely, if ever, found
anong an enpl oyer's docunents, a trial court nust be particularly
cauti ous about granting summary judgnent when the enployer's
intent is at issue. Affidavits and depositions nust be
scrutinized for circunstantial evidence which, if believed, would

show di scri m nati on. | d.



Accordingly, we set forth the facts in the |ight nost
favorable to plaintiff.
1. Facts

The Court accepts the following facts as true, except where
noted, for the purposes of defendants' summary judgnent notion.

Plaintiff was hired in January 1985 and is still enployed by
the State of Connecticut, Departnent of Public Safety as a State
Police Dispatcher. (Defs.' Rule 9(c)1 Statenment of Facts T 1.)?
Plaintiff took maternity |leave in 1989, 1994, 1996, and 1998.
(Defs.” 9 2.) Upon plaintiff's return from her nost recent
maternity | eave on Novenber 28, 1998, defendant Lacaprucia was
t he Commanding O ficer of the troop at which plaintiff worked;
Mast er Sergeant Mattson ("Mattson") was the executive officer who
supervi sed civilian enployees, including dispatchers. (Defs.' 11
3-5.)

a. The Fi sher Dispute

In m d-Decenber 1998, plaintiff was involved in two di sputes
with a co-worker, dispatcher Susan Fisher ("Fisher"). Fisher
submtted a witten conplaint to Mattson alleging that, on both
occasions, plaintiff had confronted her in a threatening and
intimdating manner. (Defs.' 19 6, 8.) Plaintiff disputes

def endants' version of the incidents and provi des support for her

! Defendants' Rule 9(c)1l Statenent of Facts is hereinafter
referred to as "Defs.”  _."



version with the followi ng: (1) her own deposition testinony; (2)
her answers to witten interrogatories; and (3) her informational
meno of Decenber 31, 1998, to Mattson outlining her recollection
of the events. (Pl.'s Rule 9(c)2 Statenent of Facts, Exs. A-C.)?

On Decenber 21, 1998, defendant Lacaprucia initiated an
Internal Affairs Investigation ("I Al") and appointed Mattson to
conduct the investigation. Plaintiff was notified that day that
an investigation had been commenced. (Defs.' 19 10-11.) During
the investigation, Mattson reviewed certain information,
conducted interviews and received statenents fromw tnesses to
the incidents. (Defs.' 11 12, 13.)

On January 26, 1999, Mattson conpleted his report, finding
that plaintiff had intimdated Fisher and interfered with desk
operations. Since Mattson had no first-hand know edge of the
i ncidents, his conclusions were based upon w tnesses' accounts of
those incidents. (Defs.' § 15.) Plaintiff acknow edges that
Matt son subm tted such a report, but disputes its contents and
findings. (Pl.'s § 15.) WMattson recommended that plaintiff be
charged with inproper behavior on the ground that the Connecti cut
State Police Rules did not allow hostile behavior in the
wor kpl ace. (Defs.' Y 17, 18.) Lacaprucia and his supervisor,
Maj or Rearick, Eastern District Commanding Oficer, reviewed the

report and concluded that plaintiff should be given tw days'

2 Plaintiff's Rule 9(c)2 Statenment of Facts is hereinafter
referred to as "Pl."'s § _."



suspension with the option to stipulate to the discipline and
take a one day suspension instead. (Defs.' § 20.) 1In her Rule
9(c) statenent, plaintiff disagrees with defendants' contention,
presumably objecting to the outcone of the investigation and the
characterization by Lacaprucia and Rearick of her conduct as
"serious." It is undisputed that, follow ng the investigation,
plaintiff refused to stipulate to the disciplinary action and was
suspended for two days. (Defs.' 1Y 21, 22, 23, 24.)

On March 16, 1999, plaintiff filed a grievance (a "Step I
grievance") with her union in accordance with the provisions of
her coll ective bargaining agreenent; the grievance was then filed
with the Ofice of Labor Relations. (Defs.' 25, 26.)

Plaintiff apparently insisted that both her attorney and her

uni on be present at the hearing, but her union objected to this
demand. As a result of the deadlock, plaintiff's grievance was
denied without a hearing on February 2, 2000, and was w t hdrawn
by plaintiff's union representative in May 2000. (Defs.' {1 27,
28.)

b. O her | ncidents

I n Decenber 1998, police dispatchers, including plaintiff,
were told that they were required to stay until the end of their
shifts. (Defs." T 29.) In June 1999, dispatchers were told
again that they were required to stay until the end of their

shifts, and Mattson held a neeting to discuss dispatchers



duties. (Defs.'" 9 30.) On July 4, 1999, Sergeant |zzarell
conplained to Mattson that he had seen plaintiff |eaving fifteen
m nutes before the end of her shift w thout her supervisor's
permssion. (Defs.' q 31.) Plaintiff acknow edges that such a
conpl aint was nmade by |zzarelli, but otherw se "disagrees" with
def endants' statenent, w thout further explanation. (Pl.'s §
31.)

On July 9, 1999, dispatcher Wiite told Mattson that
plaintiff nmade certain derogatory comments about the
adm ni stration and cl ai ned that upper managenent was "after" her.
(Defs." 9 32.) Plaintiff admts that Wite may have nmade such a
statenent to Mattson but otherw se "disagrees” with defendants’
statenent, again w thout further explanation. (Pl.'s  32.) On
July 18, 1999, dispatcher Faith Gentile told Mattson that
plaintiff had refused to performcertain tasks, claimng that
such tasks were not her job. (Defs.' § 33.) Again, plaintiff
admts that Gentile may have made such a statenent to Mattson but
ot herwi se "di sagrees”" with defendants' statenent, wthout
el aborating further. (Pl."'s § 33.)

On July 19, 1999, a neeting was held anong plaintiff,
Lacaprucia, and Mattson at which plaintiff was orally counsel ed
for three incidents of unacceptable work behavior. (Defs.'
34.) Plaintiff admts that the neeting was held but appears to
di spute the incidents for which she was counseled. (Pl."'s T 34.)
On August 5, 1999, the oral counseling was put in witing.

7



(Defs.” 9 35.) Before that happened, however, after the neeting
of July 19, plaintiff filed a witten conplaint of gender and
pregnancy discrimnation with the United States Equal Enpl oynent
Qpportunity Comm ssion ("EECC') and the Connecticut Comm ssion on
Human Ri ghts and Opportunities ("CCHRO').%® (Defs.' 1 36; Pl.'s |
15.)

On Novenber 18, 1999, the CCHRO di sm ssed the conpl aint on
the basis that there was no reasonabl e possibility that further
investigation would result in a finding of probable cause.

(Defs." 9 37.) In Decenber 1999, the CCHRO issued a rel ease of
jurisdiction letter; plaintiff requested a Right to Sue letter
fromthe EEOC and, on January 21, 2000, such a letter was issued.
(Defs." 91 38, 39, 40.) Plaintiff comenced this |lawsuit on
February 25, 2000. (Defs.' 1 41.)

At her deposition on August 23, 2000, plaintiff alleged that
def endant Lacapruci a nmade certain derogatory statenents such as:
men were better than wonen (wth reference to playing
basketbal | ); wonmen can fish but cannot hunt; telling a trooper
that his wfe should have her breasts augnented. (Defs.' | 44.)
When asked whet her she was clai mng that Lacaprucia acted agai nst
her in a sexi st manner or because of her pregnancy, plaintiff
replied that she did not know "why he did it." (Defs.' | 45.)

Plaintiff clainms that she was denied her contractual right

3 There is sone dispute as to when the CCHRO actual ly
recei ved the conplaint but we find this fact to be irrel evant.
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to union representation in the initial phases of the
investigation into the Fisher incident. (Pl.'s § 13.) At her
deposi tion, however, she could not recall whether Lacaprucia told
her that she was entitled to union representation but she
testified that she did seek representation "within a couple of
days" of her neeting with Lacaprucia on Decenber 21, 1998.

(Defs.' T 47.)

[11. Discussion

a. Title VII daim

Def endant s have noved for summary judgnment on all three
counts of the Conplaint. As to Count I, plaintiff’s Title VII
claim the Departnent of Public Safety asserts that it is
entitled to summary judgnent as a matter of |aw because plaintiff
cannot carry her prima facie burden of proving that she was
di scri m nated agai nst because of her gender or pregnancy. The
Departnent of Public Safety also asserts that it has provided
sufficient adm ssible evidence that it had legitimte, non-
discrimnatory reasons for disciplining the plaintiff on two
separ at e occasi ons.

The Second Circuit recently set forth plaintiff's burden at
the summary judgnent stage of a Title VIl case as follows: even
if plaintiff succeeds in presenting a prima facie case,
def endants may rebut that show ng by articulating a |legitimte,

non-di scrimnatory reason for the enploynent action. |If



defendants are able to articulate such a non-discrimnatory
reason for the enploynent action, the presunption of
discrimnation arising with the establishnent of the prim facie

case drops fromthe picture. Weinstock v. Colunbia Univ., 224

F.3d 33, 42 (2d Gr. 2000). Plaintiff must then produce
sufficient evidence to support a rational finding that the
legitimate, non-discrimnatory reasons proffered by defendants
were false, and that nore |ikely than not discrimnation was the
real reason for the enploynent action. |d. The question is
whet her the evidence, taken as a whol e, supports a sufficient
rational inference of discrimnation. To get to the jury, it is
not enough to disbelieve the enployer; the factfinder nmust al so
believe plaintiff's explanation of intentional discrimnation.
Id.

Al t hough we nust accept plaintiff's evidence as true for the
pur poses of the summary judgnent notion, inferences drawn in her
favor must be supported by the evidence. "[Mere speculation and
conjecture” is insufficient to defeat a notion for summary

judgnment. Western Wirld Ins. Co. v. Stack G, Inc., 922 F. 2d

118, 121 (2d Cir. 1990). Mreover, the "nmere existence of a
scintilla of evidence in support of [] plaintiff's position wll
be insufficient; there nust be evidence on which the jury could
reasonably find for [] plaintiff."” Anderson, 477 U S. at 252.
Finally, plaintiff cannot sinply rest on the allegations in her
pl eadi ngs since the essence of summary judgnent is to go beyond

10



the pleadings to determ ne whether a genuine issue of materi al

fact exists. See Celotex Corp., 477 U. S. at 324. Wile

def endants bear the initial burden of establishing that there are
no genui ne issues of

material fact, if they can denonstrate an absence of such issues,
a limted burden of production shifts to plaintiff, who nust
"denonstrate nore than sone netaphysical doubt as to the materi al
facts, ... [and] nust cone forward with specific facts show ng

that there is a genuine issue for trial." Aslanidis v. U. S

Lines, Inc., 7 F.3d 1067, 1072 (2d G r. 1993) (quotation marks,
citations and enphasis omtted). Furthernore, unsupported
all egations do not create a material issue of fact. Winstock,
224 F.3d at 41. |If the plaintiff fails to neet her burden,
summary judgnent shoul d be granted.

Courts considering Title VII conplaints follow the

burden-shifting analysis articulated in MDonnell Douglas Corp.

v. Green, 411 U.S. 792, 802 (1973). Plaintiff has the initial
burden of nmaking out a prima facie case of discrimnation. The
analysis used in Title VII gender discrimnation cases is also

applicable in a pregnancy discrimnation case. See Arnstrong v.

Fl owers Hosp., Inc., 33 F.3d 1308, 1313 (11th Gr. 1994). Thus,

to establish a prima facie case of discrimnation because of
pregnancy or gender, plaintiff nust show that (1) she is a nmenber
of a protected class, (2) she was qualified for her position, (3)
she suffered an adverse enpl oynent action, (4) under

11



circunstances giving rise to an inference of discrimnation.

McDonnell, 411 U S. at 802-04; Austin v. Ford Mdels, Inc., 149

F.3d 148, 152 (2d Cir. 1998).

W find that plaintiff has established the first three
el ements of her prima facie case. Defendants argue that because
plaintiff was neither pregnant nor on maternity | eave when she
was disciplined, Title VI| does not protect her. However, the
only case cited by defendants does not stand for the proposition
that a plaintiff nust be pregnant or on maternity | eave when the

adverse enpl oynent action takes place in order to recover under

the PDA. See Barnes v. Hew ett-Packard Co., 846 F. Supp. 442,
444 (D. Md. 1994) (noting that Title VII does not prohibit

di scrimnation on the basis of child-rearing activities or
parental |eave taken after an enployee's return to work from
maternity leave). |In order to recover under the PDA, an

i ndi vidual need not be on maternity | eave when the adverse

enpl oynent action occurs. See e.d., Signon v. Parker Chapin

Flattau & Klinpl, 901 F. Supp. 667, 677 (S.D.N. Y. 1995) (holding

that plaintiff easily established that she was a nenber of a
protected class notwithstanding the fact that she was di scharged
nearly three nonths after her return frommaternity | eave). W
find, therefore, that plaintiff was a nenber of a protected

cl ass.

Since there has been no suggestion that plaintiff was not

12



qualified for her job as dispatcher, we find that she has
establi shed the second el enent of her prima facie case.
Plaintiff has al so established the third el ement by show ng that
she suffered adverse enploynent action. In this Crcuit,
suspensi on w thout pay constitutes adverse enpl oynent action.

See Lovejoy-WIlson v. NOCO Mbtor Fuel, Inc., 263 F.3d 208, 223

(2d G r. 2001) (holding that suspension w thout pay for one week
was sufficient to constitute adverse enploynment action even if
the plaintiff was |later reinbursed). Adverse enploynent action
has been defined broadly to include "'discharge, refusal to hire,
refusal to pronote, denotion, reduction in pay, and reprimand."'"

Id. (quoting Morris v. Lindau, 196 F.3d 102, 110 (2d Gr. 1999)).

Mor eover, adverse enploynent actions are not limted to

"pecuni ary enolunents.” Preda v. Nissho Iwai Anmer. Corp., 128

F.3d 789, 791 (2d Cir. 1997). Lesser actions may al so be
consi dered adverse enpl oynent actions, such as "'negative
evaluation letters, express accusations of |ying, [and]
assi gnnent of [additional duties or |less prestigious duties.]"
Mrris, 196 F.3d at 210. In this case, plaintiff was suspended
for two days w thout pay. Thus, she | ost wages. She was al so
orally counseled for three all eged incidents of unacceptable work
behavi or and then reprimanded in witing. These would be
sufficient to support a jury's finding that she suffered adverse
enpl oynent acti on.

After review ng the evidence presented, however, the Court

13



finds that plaintiff has failed to establish the fourth el enent

of her prima facie case. She has not net her de mnims burden

of showi ng circunstances that would allow a rational fact finder
to infer that defendants had a discrimnatory notive in
disciplining plaintiff. In fact, plaintiff has produced no

evi dence what soever that she was treated differently than
simlarly-situated individuals who were not nmenbers of a
protected class. |Instead, she nmakes broad, self-serving,
conclusory all egations, none of which are supported by affidavits
or other docunentary evidence, that such individuals were treated
differently because they were not femal e or because they had not
taken maternity leave. Wth respect to the Fisher dispute, for
exanple, plaintiff suggests that she was disciplined whereas

Fi sher was not, because she had taken maternity | eave and Fi sher
had not. To support this conclusion, plaintiff alleges that
Lacaprucia found her guilty of acting in a hostile manner toward
Fi sher despite "clear evidence to the contrary.” (Pl.'s § 14.)
However, after conmbing through plaintiff's Menorandum of Law and
exhi bits,* including 238 pages of her deposition testinony, we
are unable to find even a scintilla of such "clear evidence to

the contrary.” (Pl."s § 14, Exs. A-C.) Plaintiff also contends

4 Plaintiff's exhibits consist of the Summobns and
Compl ai nt, her responses to the Departnent of Public Safety's
interrogatories and docunment production requests, and her
deposition testinony. There are no affidavits to support
plaintiff's clains of discrimnation or retaliation.
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that during the 1A, contrary to standard state police procedure,
police officers who were the "best infornmed w tnesses" concerning
the incidents were ignored and people with little or no know edge
of the incidents were relied upon for information. (Pl.'s T 12.)
However, she provides neither nanmes nor affidavits of those
W t nesses whom she all eges can support her version of the events.
Simlarly, plaintiff fails to denonstrate what the correct
procedure was or how defendants disregarded such procedure.

After plaintiff filed the CCHRO and EECC conpl ai nt s,
defendants allegedly retaliated by subjecting her to "cl ose
nmoni toring" and "severe disciplinary sanctions for trivial or

nonexi stent violations of workplace rules,"” causing her such
"severe enotional distress" that she required nedical care and
assistance. (Pl.'s § 16.) Again, plaintiff does not provide any
further details of defendants' retaliation other than this broad
all egation. She al so has produced no evidence that simlarly-
situated enpl oyees (others who commtted "trivial violations" of
wor kpl ace rul es, for exanple) who were not nenbers of her
protected class (mal e enpl oyees or fenal e enpl oyees who had not
taken maternity | eave) were not disciplined or counsel ed as she
was.

In sum drawing all inferences in her favor, we hold that
plaintiff has failed to set forth sufficient evidence to raise a
triable issue of fact as to whether her being disciplined was
notivated either by discrimnatory intent relating to her
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gender/pregnancy or in retaliation for her filing conplaints with
t he CCHRO and EECC.°> Accordingly, defendants' notion for summary
j udgnment on Count | is granted.

b. CFEPA d ai m Agai nst Def endant Departnent of Public Safety

In Count 11, plaintiff alleges violations by the Departnent
of Public Safety of the CFEPA. Plaintiff may only bring a CFEPA
claimin federal court against the State if it consents to suit
in that forum Connecticut |aw provides that:

[a] ny person who has tinely filed a conplaint with

t he Comm ssion on Human Rights and Opportunities in

accordance with section 46a-82 and who has obtai ned

a release fromthe comm ssion in accordance with

> In order to sue under Title VII, a party nust first file
a conplaint with the EEOCC within 300 days of the alleged unl awf ul
act. See 42 U.S.C. § 2000e-5(e)(1) (1994). The Conplaint states
that plaintiff was "subjected to abuse and retaliation” upon her
return to work after her first maternity leave in 1989. (Conpl.
1 8) Plaintiff also clains that other incidents of abuse took
place in 1990 and in 1994. (Pl.'s § 7; Ex. B.) Since these
all eged incidents took place nore than 300 days before she filed
her EEOC conpl aint, they are precluded. Under the "continuing
vi ol ation" exception to the 300-day Title VII limtations period,
if a plaintiff brings a claimthat is tinely as to one incident
of an ongoing pattern of discrimnation, the claimis valid as to
all incidents of discrimnation that are a part of that pattern.
Lanbert v. Genesee Hosp., 10 F.3d 46, 53 (2d Cr. 1993). W
reject plaintiff's contention that the incidents conplained of to
the EEOCC were part of a single, continuing violation that began
in 1989 and that persisted up to the date of that filing.
Plaintiff has provided no evidence that the present conplaint was
related to and was a continuing formof the retaliation alleged
to have taken place in 1989, 1990 and 1994. |Indeed, since we
have concluded that plaintiff has not been able to show that the
nost recent incidents anmounted to retaliation, we cannot viewthe
earlier incidents as part of a continuing violation.
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section 46a-83a or 46a-101, may also bring an action

in the superior court for the judicial district in

whi ch the discrimnatory practice is alleged to have

occurred or in which the respondent transacts

busi ness, except any action involving a state agency

or official may be brought in the superior court for

the judicial district of Hartford.
Conn. Gen. Stat. 8§ 46a-100 (1999). Connecticut has waived its
immunity, but only with respect to cases brought in the Superior
Court. The fact that a state has consented to suit in the courts
of its own creation does not nean that it consents to suit in

federal court. Smth v. Reeves, 178 U S. 436, 441-45 (1900).

Therefore, the Court grants defendants' notion for summary
j udgnment as to the CFEPA cl ai m brought agai nst the Departnent of
Public Safety on the ground that it is barred by El eventh

Amendnent imunity. Walker v. Connecticut, 106 F. Supp. 2d 364,

370 (D. Conn. 2000).

C. CFEPA d ai m Agai nst Def endant Lacapr uci a

In Count 11, plaintiff also alleges violations of the CFEPA
by defendant Lacaprucia. The Connecticut Supreme Court has not
yet addressed the issue of a supervisory enployee's liability
under CFEPA, and there is a |ack of consensus on this issue anong

the | ower Connecticut courts. See Wasik v. Stevens

Li ncol n- Mercury, Inc., No. 3:98Cv1083(DJS), 2000 W. 306048 at *5
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(D. Conn. Mar. 20, 2000) (collecting cases). In the absence of
controlling precedent, this Court nust determ ne how the
Connecticut Suprene Court would decide the issue. 1d. (citing

Continental Cas. Co. v. Pullman, Com ey, Bradley & Reeves, 929

F.2d 103, 105 (2d Gr. 1991)). This Court has previously held
that, under certain circunstances, supervisory enployees may be
i abl e under CFEPA for discrimnatory enploynent practices. See

Thonpson v. Service Merchandise, Inc., No. 3:96CV1602(A.G, 1998

WL 559735 (D. Conn. Aug. 11, 1998) (adhering to the holding in

Mur phy v. Burgess, No. 3:96Cv1987 (AHN), 1997 W. 529610 (D. Conn.

Jul. 16, 1997)). However, we do not find circunstances
appropriate for supervisory liability alleged here. The record
shows only that Lacaprucia initiated an | Al against plaintiff in
response to a conpl aint by her co-worker, inposed disciplinary
action based upon the 1A, and orally counselled plaintiff after
recei ving conpl ai nts about inproper behavior from various other
enpl oyees. I n support of their notion for summary judgnent,

def endants have produced a nunber of affidavits, a deposition
excerpt as well as copies of the Al report and supporting
docunentation, which clearly reflect plaintiff's poor attitude.
Plaintiff alleges that Lacaprucia and ot her supervisors used the
Fi sher dispute as an excuse to inpose unwarranted discipline on
her in a series of procedures that violated explicit state police
procedures. However, plaintiff's conclusory, unsupported

all egations are not sufficient to give rise to an inference of
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discrimnation. Thus, we conclude that plaintiff has failed to
meet her burden with respect to her claimof supervisory
l[iability under CFEPA as to defendant Lacaprucia. Accordingly,
we grant defendants' notion for summary judgnent as to the CFEPA
cl ai m br ought agai nst Lacapruci a.®

d. Fi rst and Fourteenth Anendnment d ai n8 Agai nst Def endant

Lacapr uci a

In Count 111, plaintiff alleges that defendant Lacaprucia
viol ated her First and Fourteenth Amendnent rights and brings an
action against Lacaprucia in his individual capacity’ pursuant to

42 U.S.C. 88 1983, 1988. Section 1983 provides, in pertinent

6 W also grant sunmary judgnment on plaintiff's claim
brought under section 46a-58 of the Connecticut General Statutes
on the ground that there is no private cause of action under that
statute. See Garcia v. Saint Mary's Hosp., 46 F. Supp. 2d 140,
142 (D. Conn. 1999) (holding that clainms under this section may
only be pursued through the CCHRO s adm ni strative procedures).

" Lacaprucia clains that he is obviously being sued in his
official capacity for two reasons: 1) the Conplaint is silent on
this point, and 2) he was not personally served with a copy of
t he Summons or Conpl aint nor was a copy left at his hone. The
Summons i s addressed to Lacaprucia at Troop D, at which he has
never worked. (Defs.' § 42.) The Court accepts, however,
plaintiff's assertion and supporting docunentary evi dence that
t he Sumons and Conpl ai nt were personally served on Lacaprucia at
1320 Toll and Stage Road, Tol |l and, Connecticut on March 22, 2000.
(Pl."s § 1, ex. A, Return of Service.) Moreover, plaintiff
states quite clearly in her Menorandum of Law that Lacaprucia is
bei ng sued only in his individual capacity. (Pl.'s Mem Law at
6-7.) To the extent that Lacaprucia now alleges that this Court
| acks jurisdiction over his person or that service of process was
insufficient, such defenses have been waived. See Fed. R G v.
P. 12(b).
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part, that:
[e] very person who, under color of any statute, ordinance,
regul ation, custom or usage, of any State ... subjects, or
causes to be subjected, any citizen of the United States or
ot her person wthin the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured
by the Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity or other proper
proceedi ng for redress..

42 U.S.C. 8§ 1983 (1996). 1In order to state a Section 1983 claim

plaintiff nust allege that she was deprived of a right secured by

the Constitution or the laws of the United States and t hat

Lacapruci a deprived her of this right under color of state |aw

Gonez v. Tol edo, 446 U.S. 635, 640 (1980). Plaintiff makes a

Fourteent h Anendnment equal protection claimand a First Anendnment
retaliation claim

In order to state a claimfor violation of her Fourteenth
Amendnent right to equal protection under the law, plaintiff nust
all ege that (1) she, conpared with other simlarly-situated
i ndividuals, was selectively treated, and (2) this selective
treat nent was based on inperm ssible considerations such as an
intent to inhibit or punish the exercise of constitutional
rights, or malicious or bad faith intent to injure a person.

Cowey v. Courville, 76 F.3d 47, 52-53 (2d CGr. 1996). Both

el ements are necessary to state a claimand a "denonstration of
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different treatnment frompersons simlarly situated, w thout
nore, would not establish nmalice or bad faith.”" [d. at 53.

Plaintiff alleges that Lacaprucia treated her differently
than other simlarly-situated state police enployees in that he
failed to follow the procedures that are usually followed in al
ot her in-house disciplinary cases. However, as discussed above,
plaintiff has not provided any evidence that Lacaprucia treated
her differently than other state police enpl oyees who were mal e
or who were female but did not take maternity | eave; instead, she
merely makes sweepi ng, conclusory allegations of unequal
treatment. Plaintiff refers repeatedly to her "evidence" but has
provi ded no specific, factual allegations to support her
conclusory statenment that her case was handl ed differently.
(Pl."s Mem Law at 8.) Accordingly, defendants' notion for
summary judgnent on plaintiff's Fourteenth Amendnent equal
protection claimin Count IIl is granted.

The Conpl aint alleges that Lacaprucia violated both her
right to freedom of speech and to petition for redress of
grievances by retaliating against her after she filed witten
conplaints with the EEOC and CCHRO.8 In order to bring a First

Amendnent retaliation claimunder section 1983, plaintiff nust

8 Since the right to petition the governnent for redress of
grievances is subject to the same constitutional analysis as the
right to free speech, we consider both clainms together. See
Wite Plains Towing Corp. v. Patterson, 991 F.2d 1049, 1059 (2d
Cr. 1993) (discussing Wayte v. United States, 470 U S. 598, 610
n.11 (1985)).
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first denonstrate by a preponderance of the evidence that: (1)
her speech was constitutionally protected, (2) she suffered an
adver se enpl oynent decision, and (3) a causal connection exists
bet ween her speech and the adverse enpl oynent deci si on agai nst
her, in other words, that her speech was a notivating factor in

the decision. Mrris v. Lindau, 196 F.3d 102, 110 (2d G

1999). If plaintiff can establish these three factors,
Lacapruci a has the opportunity to show by a preponderance of the
evi dence that he woul d have taken the sane adverse enpl oynent
action even in the absence of the protected conduct.

The question of whether certain speech is protected under

the First Anmendnent is one of |law, not fact. See Conni ck V.

Myers, 461 U. S. 138, 148 n.7 (1983). Cenerally, speech on "any
matter of political, social, or other concern to the conmunity"
is protected by the First Arendnent. 1d. at 146. Only if the
speech invol ved addresses a matter of public concernis it
necessary for us to balance plaintiff's interests against the

state's interest in efficient governnent. Rankin v. MPherson,

483 U. S. 378, 388 (1987). "Wien an enpl oyee speaks not as a
citizen upon matters of public concern, but instead as an
enpl oyee upon matters only of a personal interest, absent the
nmost unusual circunstances, a federal court is not the
appropriate forumin which to review the wi sdom of a personnel
deci sion taken by a public agency allegedly in reaction to the
enpl oyee' s behavior." Connick, 461 U S. at 147. Courts in the
22



Second Circuit have held that an EECC conpl ai nt based on race and
sex discrimnation is not necessarily a matter of public concern,
and therefore, is not automatically protected speech under the

Fi rst Anmendment. See, e.qg., Ezekwo v. New York City Health &

Hospitals Corp., 940 F.2d 775, 781 (2d Gr. 1991); but cf.

Lehnmuller v. Incorporated Village of Sag Harbor, 982 F. Supp.

132, 137-39 (E.D.N. Y. 1997) (upon reconsideration, the court held
that plaintiff's EEOC conplaint did involve, at |least mninally,
a matter of public concern).

Assum ng arguendo that plaintiff has satisfied the "public
concern” requirement, it is doubtful that she has raised a
genui ne i ssue regardi ng causation. The causal connection nust be
sufficient to warrant the inference that the protected speech was
a substantial notivating factor in the adverse enpl oynent
actions, in other words, Lacaprucia would not have taken adverse
enpl oynment action against plaintiff absent her protected speech.
Plaintiff was orally counseled four nonths after she filed the
grievance with her union, and before she filed conplaints with
the CCHRO and EECC. Plaintiff alludes to other instances of
"close nmonitoring ... severe disciplinary sanctions” follow ng
her conplaints to the CCHRO and EEOCC but does not provide any
specific, factual allegations of such actions, other than to
suggest that Lacaprucia turned the oral counseling into a witten

repri mand soon after she filed the CCHRO and EEQCC conplaints. W
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hold that plaintiff has not satisfied the third Murris factor.
Accordi ngly, defendants' notion for summary judgnent on
plaintiff's First Amendnent retaliation claimin Count II1l is
gr ant ed.

For all of the foregoing reasons, defendants' notion for
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summary judgnent [Doc. #23] is GRANTED

SO ORDERED

Dat ed: January 24, 2002
Wat er bury, CT /sl

Cerard L. Coettel
United States District Judge
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