UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
ANTHONY R. ABATE, :

Plaintiff,

- agai nst - . No. 3:00CV01452( GG

MEMORANDUM DECI SI ON

Cl RCU T- W SE, | NC.

Def endant . :
___________________________________ X

This is a sexual harassnent case brought under the federa
and state civil rights statutes, in which plaintiff has filed the
usual plethora of pendent common-|law state clainms. Defendant has
noved to dism ss each of these common-| aw clai ns under Rule
12(b)(6), Fed. R Cv. P., for failure to state a cl ai mupon
which relief can be granted. For the reasons set forth bel ow,

defendant’s notion to dism ss [Doc. #22] is granted in part and

denied in part.

Di scussi on

A notion to dismss filed pursuant to Rule 12(b)(6), Fed. R
Cv. P., tests only the legal sufficiency of the conplaint and
shoul d not be granted unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimthat

would entitle himto relief. Conley v. G bson, 355 U S 41

45-46 (1957). In ruling on a notion to dismss, we accept as
true all allegations of the conplaint and draw all reasonabl e

inferences in favor of the plaintiff. Still v. DeBuono, 101 F.3d

888, 891 (2d Cir. 1996). Therefore, the followng facts are
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taken directly fromplaintiff’'s conplaint.

Briefly stated, plaintiff alleges that, while enployed by
def endant, he was subjected to unwanted sexual harassnment by his
direct supervisor, a male, whomhe refers to as “nmale lead man in
the Receiving Departnent.” (Pl.’s Conpl. § 12.) This harassnent
consi sted of highly offensive and unwel cone touchi ngs of
plaintiff by the supervisor, including pinching plaintiff’s
cheeks, holding plaintiff by his md-section, grabbing plaintiff
by his sides, and touching plaintiff with his genital area.
(Pl.”s Conpl. ¥ 21.) Plaintiff also states that the supervisor
made hi ghly of fensive and unwel cone sexual comments to and about
plaintiff. (Pl.’s Conpl. § 12.) Plaintiff first conplained to a
union officer about the harassnent. Plaintiff states that, on
information and belief, the union officer relayed this
information to managenent. (Pl.’s Conpl. 97 19, 20.) He states
that he felt unable to conplain to nanagenent because he had
heard of and w tnessed past sexual harassnment of other enpl oyees
and visitors to the facility, who had nade conpl aints that were
not acted upon. (Pl.’s Conmpl. § 17.)

The unwel come conduct by plaintiff’s supervisor continued,
and in 1998 plaintiff submtted a formal conplaint to the person
designated in defendant’s witten sexual harassnent policy to
recei ve such conplaints. The supervisor was ultimtely
term nated on Septenber 10, 1998, when a co-worker nmade a
conpl aint of unwanted and unwel cone touching and comments by the

supervisor. Plaintiff remained enpl oyed by defendant.



Plaintiff alleges that he suffered severe stress, anxiety,
depression and enotional distress as a result of the harasser’s
conduct and actions. Plaintiff sought therapy, received
medi cation for the depression, experienced problens sleeping, and
attenpted suicide as a result of the actions of the harasser and
the inaction by defendant. (Pl.’s Conpl. { 30.)

After filing a charge of discrimnation with the Connecti cut
Comm ssion on Human Rights and Qpportunities and the Equal
Enpl oyment Opportunity Comm ssion, plaintiff comrenced the
instant lawsuit. Counts one and two are for sexual harassnment in
violation of Title VII of the Civil Rights Act of 1964, as
anmended, 42 U.S.C. 8§ 2000e, et seq., and Connecticut’s Fair
Enpl oyment Practices Act. The remaining five counts are conmon-
| aw state clainms, all arising out of the sane facts set forth
above.

I. Count Ill -- Negligent H ring and Supervision

In count three entitled “negligent hiring and supervision,”
plaintiff alleges that defendant failed to exercise reasonabl e
care in selecting and hiring mal e supervisors at their facility,”
(Pl.”s Conpl. § 53), and that defendant also failed to exercise
reasonabl e care in supervising the male supervisors in the
performance of their duties. (Pl.’s Conpl. ¥ 54.)

Under Connecticut law, a negligent hiring claimrequires a
plaintiff to plead and prove that he was injured by the
defendant’s own negligence in failing to select as its enpl oyee a

person who was fit and conpetent to performthe job in question



and that his injuries resulted fromthe enployee’s unfit or

i nconpetent performance of his work. See Shanks v. Wl ker, 116

F. Supp. 2d 311, 314 (D. Conn. 2000) (citations omtted).
Plaintiff’s only allegation of negligent hiring is the single
conclusory statenment that defendant failed to exercise reasonable
care in selecting and hiring the nmale supervisors at their
facility. (Pl.’s Conpl. § 53.) Plaintiff has failed to allege
that he was injured by the defendant’s negligence in failing to
select a fit and conpetent person to performthe job and that his
injuries resulted fromthe enployee’ s unfit or inconpetent
performance of his work. These are required elenents of a claim
for negligent hiring. 1d. Accordingly, we grant defendant’s
notion to dismss plaintiff’s negligent hiring claim

To state a claimfor negligent supervision, a plaintiff nust
pl ead and prove that he suffered an injury due to the defendant’s
failure to supervise an enpl oyee whom t he defendant had a duty to
supervi se. A defendant does not owe a duty of care to protect a
plaintiff from another enployee's tortious acts unless the
def endant knew or reasonably shoul d have known of the enpl oyee’s
propensity to engage in that type of tortious conduct. QGutierrez

v. Thorne, 13 Conn. App. 493, 500 (1988); Shanks v. Wl ker, 116

F. Supp. 2d at 314.

In this case, plaintiff has alleged that defendant knew or
shoul d have known that “the male | ead man by virtue of his
attitude toward enpl oyees beneath him and his conduct towards

them mght well sexually harass persons such as plaintiff.”



(Pl.”s Conpl. 9 55.) He then states that defendant failed to
becone aware of the sexual harassment by the male | ead man which
continued over many nonths and failed to provide plaintiff with a
safe place to work. (Pl."s Conpl. 1Y 56, 57.)

Plaintiff has failed to set forth any specifics concerning
the lead man’s attitude toward his subordi nates or concerning his
conduct towards them which should have put defendant on notice of
his propensity to sexually harass mal e co-enpl oyees. W have
serious reservations as to whether plaintiff wll be able to neet
hi s burden of proving sufficient facts fromwhich a reasonabl e
juror could conclude that defendant reasonably shoul d have
anticipated “that harm of the general nature of that suffered was
likely to result.” Qutierrez, 13 Conn. App. at 500 (citing D
Wight & J. Fitzgerald, Connecticut Law of Torts 8 29 (2d ed.)).

Nei t her side has addressed this issue.

The Federal Rules of Civil Procedure, however, require only
notice pleading. At this juncture, we are unable to find that
plaintiff will not be able to prove any set of facts in support
of his negligent supervision claimthat would entitle himto
relief.

Nevert hel ess, defendant asserts that this claimnust be
di sm ssed because it is barred by the exclusivity provision of
Connecticut’s Wrkers’ Conpensation Act, Conn. CGen. Stat. § 31-

284(a),! citing the Connecticut Supreme Court’s recent decision

! Section 31-284(a), Conn. Gen. Stat., provides in relevant
part:



in Driscoll v. General Nutrition Corp., 252 Conn. 215 (2000).

In Driscoll, the certified issue before the Court was
whet her an enpl oyee, who all eged that she had been sexually
assaul ted physically as well as enotionally, could avoid the
statutory rule of exclusivity by expressly limting her tort
action to a claimfor enotional distress and enotional injury.
Id. at 220. The Connecticut Suprenme Court held that the
exclusivity provision controlled, thus barring plaintiff from
pursuing a tort claimfor damages for enotional distress
resulting fromthe physical and sexual assault that occurred
during and in the course of her enploynent.

It is not clear to this Court that Driscoll should be read
as broadly as defendant advocates, so as to preclude al
negli gence clains by an enpl oyee against his or her enployer

sinply because there was a physical touching involved rather than

An enpl oyer who conplies with the
requi renents of subsection (b) of this
section shall not be liable for any action
for damages on account of personal injury
sust ai ned by an enpl oyee arising out of and
in the course of his enploynment . . . but an
enpl oyer shall secure conpensation for his
enpl oyees as provided under this chapter.
. Al rights and clains between an enpl oyer
who conplies with the requirenents of
subsection (b) of this section and enpl oyees
arising out of personal injury or death
sustained in the course of enpl oynent are
abol i shed other than rights and clains given
by this chapter.

“Personal injury” is then defined by the Act to exclude “a nental
or enotional inpairnment, unless such inpairnent arises froma
physi cal injury or occupational disease.” Conn. Gen. Stat. 8§ 31-
275(16) (B) (ii).



just verbal sexual harassnment. |In Driscoll, the plaintiff was
subjected to “an invasive physical contact. The plaintiff’s
enotional distress, as alleged in her own conplaint, arose from
or was caused by a physical injury.” 252 Conn. at 225. 1In the
i nstant case, however, the facts are not as clear-cut. Plaintiff
al l eges that he was subjected to sexual harassnent by his
supervi sor over an extended period of tine (at |east several
times a week ever since he was assigned to the Receiving
Departnent), and that the harassnent was verbal and, at other
times, involved unwel conme physical touchings. It is not at al
clear that all of plaintiff's alleged enotional injuries arose
out of or were caused by the physical touchings. See Conn. GCen.
Stat. 8 31-275(16)(B)(ii1). Therefore, the Court declines to
apply Driscoll to bar plaintiff’s claimfor negligent supervision
based upon the facts alleged in his anended conpl ai nt.

Accordi ngly, we deny defendant’s notion to dism ss
plaintiff’s negligent supervision claimin count three, but grant
defendant’s notion to dism ss the negligent hiring claim

1. Count IV -- Negligent Infliction of Enotional D stress

In count four, plaintiff alleges that defendant negligently
inflicted enotional distress on himby failing to becone aware of
t he conduct of his supervisor and preventing such conduct.

(Pl.”s Conpl. 91 60-64.) Defendant relies on the Connecti cut

Suprene Court’s holding in Parsons v. United Technol ogi es Corp.

243 Conn. 66, 88 (1997), which held that a claimfor negligent

infliction of enotional distress in the enploynent context arises



only when it is based on unreasonabl e conduct of the defendant in
the term nation process, and argues that since plaintiff was
never termnated, this claimnust be dismssed. W agree.

This Court has consistently held in enploynment cases that a
state-law claimfor negligent infliction of enotional distress

arises only in the context of a termnation. See, e.q., Gonez-

Gl v. University of Hartford, 63 F. Supp. 2d 191, 193 (D. Conn

1999); Caneron v. St. Francis Hosp. & Med. Cr., 56 F. Supp. 2d

235, 240 (D. Conn. 1999); WIlliams v. HNS. Mnt. Co., 56 F

Supp. 2d 215, 221 (D. Conn. 1999); Perillo v. Perkin-Elner Corp.

No. 3:97CV513(AHN), 1998 W. 846737, at *3 (D. Conn. Dec. 3,
1998); Cowen v. Federal Express, 25 F. Supp. 2d 33, 40 (D. Conn.

1998); Wiite v. Martin, 23 F. Supp. 2d 203, 208 (D. Conn. 1998),
aff’d, 198 F.3d 235 (2d Gr. 1999); see also Paviscak v.

Bri dgeport Hosp., 48 Conn. App. 580, cert. denied, 245 Conn. 911

(1998). However, we would be remss in failing to note that the
Second Circuit, in dictum has expressed doubt as to whether the
Connecticut Suprenme Court would continue to limt the tort of
negligent infliction of enotional distress to actions taken in

the course of an enployee’s termnation. Mlik v. Carrier Corp.

202 F.3d 97, 103-04 n.1 (2d Cr. 2000).2 Qur review of the

2 The Second Circuit, citing the Connecticut Superior Court
deci sion of Karanda v. Pratt & Whitney Aircraft, No. CV-98-
5820255, 1999 W. 329703, at *4 (Conn. Super. C. My 10, 1999),
specul ated that the Connecticut Supreme Court mght permt a
claimfor negligent infliction of enotional distress in the
absence of a termnation, in light of the 1993 anendnents to the
Wor kers’ Conpensation Act that excluded coverage for nental and
enotional inpairnment. WMlik, 202 F.3d at 103-04 n.1. These
amendnents followed the sem nal decision of Murris v. Hartford
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Courant Co., 200 Conn. 676, 682, 513 A . 2d 66 (1986), although
they predated by four years the Connecticut Suprene Court’s

deci sion in Parsons, which quoted Morris with approval. The
Second Circuit read the Court's statenent in Parsons, that “few
courts have addressed the requirenments of a claimfor [enotional
distress] within the context of an enploynent relationship as a
whol e, much less in the context of the term nation of such a
relationship,” 243 Conn. at 89, 700 A 2d 655, as “arguably
acknow edg[ing] the possibility that such a claimmght arise in
t he enpl oynent context.” [1d. The Second G rcuit concl uded:
“Whet her a viable enotional distress claimfor negligent acts in
t he enpl oynent context exists under Connecticut law is thus
unclear.” |d.

Ceneral ly, however, the Connecticut courts have continued to
limt the scope of this tort in enploynent cases to extrene and
out rageous conduct in the term nation process. See, e.q., (del
v. Episcopal D ocese of Conn., No. CV990582395S, 2000 W. 1227318,
at *3 (Conn. Super. C. Aug. 9, 2000) (holding that a negligent
infliction of enotional distress claimin an enpl oynent case nust
ari se from outrageous conduct in the term nation process);
Ferraro v. Stop & Shop Supermarket Co., No. CV960388031S, 2000 W
768525, at *3 (Conn. Super. C. My 25, 2000) (striking
plaintiff’s negligent infliction of enotional distress claim
where plaintiff had not been termnated); Dollard v. Orange Bd.
of Educ., No. CV99-067338, 2000 W. 192804, at *1 (Conn. Super.

Ct. Feb. 2, 2000) (striking plaintiff’s claimfor negligent
infliction of enotional distress because it did not allege an

unl awful term nation or extrene and outrageous conduct); Austin
V. Sonitrol Communications Corp., No. CV 990589116S, 1999 W
1241927, at *1 (Conn. Super. Ct. Dec. 3, 1999) (limting a claim
for negligent infliction of enotional distress to the

ci rcunst ances of the actual termnation); Thonpson v. Bridgeport
Hosp., No. CV 980352686, 1999 W. 1212310, at *4 (Conn. Super. C.
Nov. 17, 1999) (holding that plaintiff had not adequately al |l eged
a claimfor negligent infliction of enotional distress because
she failed to allege an unlawful termnation); Hart v. Knights of
Col unbus, No. CV 980417112S, 1999 W 682046, at *4 (Conn. Super.
Ct. Aug. 19, 1999) (striking the claimfor negligent infliction
of enotional distress where the plaintiff alleged only
constructive discharge); Rosenberg v. Meriden Housing Auth., No.
Cv 950377376, 1999 W. 1034611, at *9 n.7 (Conn. Super. C. Cct.
29, 1999) (discussing Karanda, but follow ng the express | anguage
of Parsons, which the court noted was decided after the
amendnents to the Wrkers’ Conpensation Act); Dorlette v.
Har bor si de Healthcare Corp., No. CV 990266417, 1999 W. 639915, at
*3 (Conn. Super. Ct. Aug. 9, 1999) (rejecting the rationale of
Karanda); but see Smth v. Gty of Hartford, No. XO7Cv980070792S,
2000 W 1058877, at *12 (Conn. Super. C. July 14, 2000) (holding
that a plaintiff nust allege sonme conduct other than the
termnation itself to support a negligent infliction of enotional
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Connecticut state court cases indicates that a decisive majority
has continued to adhere to the requirenent of a termnation in
order for a plaintiff to assert a claimfor negligent infliction
of enotional distress in an enploynent context. See note 2,
supra. Absent further clarification fromthe Connecticut Suprene
Court or the Second Circuit, we adhere to the well-established
precedent of this District and hold a common-law claimfor
negligent infliction of enotional distress requires plaintiff to
pl ead unreasonabl e conduct in the termnation process. In this
case, because plaintiff was never term nated, we hold, as a
matter of law, that he cannot maintain a claimfor negligent
infliction of enotional distress.?

[11. Count V -- Neqgligent Assault & Battery

Plaintiff’s fifth count asserts that defendant breached a
duty owing to plaintiff of providing a safe working environnent

when “harnful or offensive contact by the male | ead man

distress claim citing Appleton v. Board of Educ. of Stonington,
53 Conn. App. 252 (1999)); Benson v. Northeast Utils., No. CV
99058697, 2000 W 151203, at *1 (Conn. Super. C. Jan. 20, 2000)
(follow ng Karanda); Martins v. Bridgeport Hosp., No. CV
980350684S, 1999 W 989451, at *3 (Conn. Super. C. Cct. 6, 1999)
(same). Thus, a significant majority of the Superior Courts has
continued to require an unlawful termnation in order to state a
claimfor negligent infliction of enotional distress in an

enpl oynent cont ext.

® Additionally, although not raised by defendant, we note

that plaintiff’'s claimfor negligent infliction of enotional
distress is fatally defective for another reason. Plaintiff has
not all eged that defendant should have realized that its conduct
i nvol ved an unreasonabl e ri sk of causing enotional distress and
that that distress, if it were caused, mght result in illness or
bodily harm Mrris v. Hartford Courant Co., 200 Conn. 676, 683
(1986) .
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[plaintiff’s supervisor] occurred against the plaintiff.” (Pl.’s
Conmpl. § 66.) This claimplaintiff has msleadingly entitled
“negligent assault and battery.” As pled, this claimis clearly
based upon a physical injury, the “harnful and offensive contact”
by plaintiff’s supervisor. This claimis barred by the
exclusivity provision of the Wrkers’ Conpensation Act. See
Driscoll, 252 Conn. at 228.

V. Count VI -- Assault & Battery

In count six, plaintiff alleges that defendant breached its
duty of providing himwth a safe working environment when
of fensive and harnful contact occurred “by and through
[ def endant’ s] agent.” (Pl.’s Conpl. 1Y 69-72.) It is well
settl ed under Connecticut |aw that an enployer is not vicariously
liable for the intentional torts commtted by an enpl oyee, except

under limted circunstances not applicable here. See A G Foods,

Inc. v. Pepperidge Farm lInc., 216 Conn. 200, 208 (1990); Brown

v. Housing Auth., 23 Conn. App. 624 (1990). Moreover, in the

instant case, plaintiff has all eged sexual m sconduct by an

enpl oyee, who was acting outside the scope of enploynent and in a
manner prohibited by defendant’s sexual harassnment policy. See
Gutierrez, 13 Conn. App. at 499. Thus, defendant cannot be held
vicariously liable in tort for the alleged sexual assault and
battery.

V. Count VIlI -- Intentional Infliction of Enptional D stress

In his seventh count, plaintiff alleges intentional

infliction of enotional distress by defendant. He alleges in
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conclusory fashion that defendant's conduct was extrene and
outrageous “by and through the intentional acts of their enployee
agent.” (Pl.’s Compl. § 74.)

Under Connecticut law, to state a cause of action for
intentional infliction of enotional distress, a plaintiff nust
allege that: (1) the defendant intended or knew that enotional
distress would likely result fromits conduct; (2) the
def endant's conduct was extrenme and outrageous; (3) the
defendant's conduct caused plaintiff distress: and (4) that

plaintiff's distress was severe. Appleton v. Board of Educ. of

St oni ngt on, 254 Conn. 205, 210 (2000); Vorvis v. Southern New

Eng. Tel. Co., 821 F. Supp. 851, 855 (D. Conn. 1993), (citing

Petyan v. Ellis, 200 Conn. 243, 253 (1986)).

In interpreting what constitutes "extrene and outrageous"”
conduct, Connecticut courts have relied on the Restatenent
(Second) of Torts 8 46, coment d (1965), which provides:
"Liability has been found only where the conduct has been so
outrageous in character, and so extrene in degree, as to go
beyond al |l possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized comunity."

See DelLaurentis v. City of New Haven, 220 Conn. 225, 266-67

(1991); Petyan v. Ellis, 200 Conn. at 254 n.5. \Wether a

defendant's conduct rises to the |l evel of being "extrene and
outrageous" is a question to be determ ned by the court in the

first instance. See, e.q., Johnson v. Chesebrough-Pond's USA

Co., 918 F. Supp. 543, 552 (D. Conn.), aff'd, 104 F.3d 355 (2d
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Cr. 1996); Appleton, 254 Conn. at 210. It is only when

reasonabl e m nds di sagree that it becones an issue for the jury.
The threshold issue is whether plaintiff has alleged extrene

and outrageous conduct by the defendant. Here, plaintiff has not

al l eged that any of the actions taken by defendant were done in a

manner that was sO egregi ous or oppressive as torise to the

| evel of extrenme and outrageous conduct. His clainms of

out rageous conduct pertain to behavior of a supervisor and the

al l eged negligent failure of defendant to prevent the harassnent.

Defendant's all eged negligent failure to prevent sexual

harassnment does not rise to the level of intentional, extreme and

out rageous conduct that would support a claimfor intentional

infliction of enotional distress. W hold that plaintiff has

failed to allege conduct on the part of the defendant from which

a reasonable jury would be permtted to infer that defendant's

conduct was sufficiently extrene and outrageous to support a

claimfor intentional infliction of enotional distress. See

Appl et on, 254 Conn. at 211; Dobrich v. General Dynam cs, 40 F

Supp. 2d 90, 104-05 (D. Conn. 1999); Cook v. Arrowsmth

Shel burne, Inc., 69 F.3d 1235, 1242 (2d Cr. 1995); Johnson v.

Chesebr ough-Pond's, 918 F. Supp. at 553; Kintner v. Nidec-Torin

Corp., 662 F. Supp. 112, 114 (D. Conn. 1987); Jewett v. Ceneral

Dynam cs Corp., No. 530943, 1997 W 255093, at *7 (Conn. Super.

Ct. May 7, 1997).
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Concl usi on

Accordingly, we grant defendant’s notion to dism ss counts
four through seven of plaintiff’s amended conplaint. Also,
plaintiff’s claimfor negligent hiring in count three is
di sm ssed. Defendant’s notion to dismss plaintiff’'s claimfor
negl i gent supervision in count three is denied.

SO ORDERED

Dat e: January 25, 2001.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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