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___________________________________ X
BEVERLY TSOVBANI DI S, :
OXFORD HOUSE, | NC.,
and JOHN DCES ONE THROUGH EI GHT
(Current and Prospective Residents
of 421 Platt Avenue, West Haven,
Connecti cut),
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CI TY OF WEST HAVEN, CONNECTI CUT,
FIRST FIRE DISTRICT OF THE CI TY OF
VEST HAVEN

Def endant s.
___________________________________ X

This matter arises fromthe inbrication of two federal civil
rights statutes with Connecticut’s Building and Fire Safety Codes
in the context of a group honme for recovering drug and al cohol
abusers. Despite the altruistic purposes of these State codes,
plaintiffs ask this Court to enjoin their enforcenent in the nane
of protecting the rights of handi capped and di sabl ed persons
under the Fair Housing Act of 1968, as anended by the Fair
Housi ng Anendnents Act of 1988, 42 U . S.C. § 3601, et seq.
(“FHAA"), Title Il of the Anericans with Disabilities Act, 42
U S C 88 12131-12165 (“ADA’), and the Equal Protection C ause,
pursuant to 42 U.S.C. § 1983. Plaintiffs contend that defendants
have viol ated these statutes by enforcing the State’s Buil ding
and Fire Safety Codes in a discrimnatory manner and in refusing
to treat their group honme as a single-famly residence.

Pendi ng before the Court are the notions for summary



judgnment of the Gty of West Haven [Doc. # 63] and the First Fire
District of the West Haven Fire Departnent [Doc. # 44]. After

due consideration of the extensive briefs submtted by the
parties and after hearing oral argunment on the notions, the Court
grants in part and denies in part defendants’ notions for sunmary
judgnent for the reasons set forth bel ow

| .  BACKGROUND

A.  THE PARTIES

Plaintiff Oxford House, Inc., is a non-profit, tax-exenpt,
Del aware corporation that assists in the establishnment of group
homes for recovering al coholics and drug addicts. Oxford House
serves as the unbrella organi zation for a nati onw de network of
over 700 group honmes in the United States, of which seven are
| ocated in or around New Haven, Connecticut. Each group hone is
aut ononmous, financially self-supporting, and denocratically run
Oxford House naintains that this type of group hone is a
necessary part of the recovery process for addicts and enabl es
themto remain sober and return to productive lives. According
to Oxford House, “[f]inding and staying in a healthy, functional
envi ronnent, surrounded by people who are not abusing al cohol or
drugs, away from people and situations that previously triggered
substance use, wth access to transportation and work
opportunities, are essential elenents to avoiding rel apse.”
(Pl's.” Mem at 8.) Oxford House residents frequently attend

nmeeti ngs of Al coholics Anonynous and Narcotics Anonynous. Each



house subscribes to the Oxford House nmandate that requires the

i mredi at e expul si on of anyone who rel apses into drug or al cohol
use. “In sum the Oxford House nodel is a highly successful and
frequently replicated rehabilitative nmethod.” 1d. at 9.

(Def endants do not challenge the effectiveness of the Oxford
House nodel, and that is not an issue before this Court.)

Plaintiff Beverly Tsonbanidis is the owner of a residence
| ocated at 421 Platt Avenue, West Haven, Connecticut, known as
“Oxford House-Jones Hill,” the group hone at issue in this case.
Ms. Tsonbani dis | eases the house to an uni ncorporated associ ation
known as Oxford House-Jones Hill, which is conprised of al
residents in the group hone, and, thus, the name for this group
hone.

Si nce August, 1997, Oxford House-Jones Hi |l has been
occupi ed by an average of seven nen, all of whom are recovering
al coholics and drug addicts. The residents are also plaintiffs
inthis action, referred to as “John Does One through Ei ght” and
identified as “current or prospective residents of 421 Platt
Avenue, [who] are all recovering al coholics and substance
abusers, and [who] are in need of housing and [who] are able to
live in the comunity.” (Pls.” Am Conpl. T 5.)

Def endants are the City of Wst Haven, which enforces the
Cty zoning ordi nances (al so known as the Land Use Regul ati ons of

the City of West Haven) and the State Buil di ng Code! over |and

! The State Building Code is applicable to nunicipalities

pursuant to Conn. Gen. Stat. 8§ 29-253(a). It is based upon the
BOCA Nati onal Buil di ng Code/ 1990 and parts of the 1992

3



and dwellings within its boundaries, and the First Fire District
of the West Haven Fire Departnment, a political subdivision of the
State, which enforces the State Fire Safety Code w thin West
Haven.

B. FACTS

1. The Establishnent of Oxford House-Jones Hil

In July 1997, Ms. Tsonbanidis purchased a single-famly hone
| ocated at 421 Platt Avenue, West Haven, Connecticut, for the
pur pose of creating a honme for recovering al coholics and
subst ance abusers. The house is located within an R-2
residential zone of single-fam |y detached residences. M.
Tsonbani di s had heard about the Oxford House concept at an
outreach programin Wst Haven and contacted the president of the
New Haven chapter, who told her how Oxford Houses were run. He
suggested that seven residents would be the ideal nunber for this
group hone. He told her that she would need to obtain two
refrigerators, build two bathroons, and install snoke detectors
before the house coul d becone operational as an Oxford House
group hone. Ms. Tsonbani dis nade nunerous repairs and
i nprovenents to the house, including those suggested by Oxford
House. On July 26, 1997, she signed a | ease with Oxford House-
Jones Hill, thus establishing 421 Platt Avenue as Oxford House-

Jones HiIl.

Accunul ative Suppl enment for the BOCA National Property

Mai nt enance Code/ 1990 and ot her rel evant BOCA suppl enents.
“BOCA” stands for “Building Oficials and Code Adm nistrators.”
Conn. Gen. Stat. 8§ 29-252(a); (Cty's Exh. 6).
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I n August, 1997, the original John Does noved into 421 Platt
Avenue. Collectively, the residents |ease the entire house (as
opposed to any particular roonm) and pay rent to the landlord in a
single paynent. There are no individual |ocks on the bedroom
doors, thus making all roons accessible to all residents. The
residents share equally all househol d expenses, including rent,
and all househol d chores, including cooking, shopping, and
cl eaning. The residents manage the house thensel ves and el ect
house officers, who run the weekly neetings at which househol d
financial, logistical and interpersonal issues are discussed.
Househol d safety, including fire safety, is also covered at these
meetings. There is no house manager or paid professional staff,
and the owner of the property is not involved in running the
house.

The residents are allowed to remain indefinitely at the
Oxford House group honme, so long as they do not relapse into drug
or al cohol use.

2. The Nei ghbors’ Conplaints to Ms. Tsonbanidi s

Shortly after the first residents noved into Oxford House-
Jones Hill, neighbors began conplaining to Ms. Tsonbani dis about
renting the house to recovering addicts. According to Ms.
Tsonbani di s, the nei ghbors’ conplaints occurred on an al nost
daily basis. The nost vocal opponent was M ke Turner, who went
so far as to erect a fence to separate his property fromthe
group hone and to bl ock access to the driveway to 421 Pl att

Street. (Defs.’” Exh. #16.) (Ms. Tsonbanidis clainms the fence was
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pl aced five feet over her property line.) M. Turner testified
that, as a parent, when he found out that Oxford House-Jones Hill
was a “drug rehab house,” he becane concerned about drugs on his
front lawn and was concerned for his children. (Turner Dep. at
23.) M. Tsonbanidis stated that she and her daughter received

t hr eat eni ng phone calls, which she believes were from M. Turner,
and that she was afraid of him (Defs.’” Exh. #16.) According to
Ms. Tsonbanidis, M. Turner did not |eave her alone until he felt
that the Gty was going to take action against her. 1d.

3. The Neighbors’ Conplaints to the Cty and the Cty's

Response

In early Septenber, 1997, the City received an anonynous
call from a nei ghbor conpl aining that 421 Platt Avenue was
operating as an illegal boarding house. On Septenber 8, 1997,
West Haven’'s Assistant Property M ntenance Code O ficial,

M chael McCurry,? inspected the property and posted signs on the
front and back doors charging Ms. Tsonbanidis with performng

work without a building pernmit.3 M. MCurry testified that he

2 Mchael MCurry, an Assistant Property Mintenance Code
Oficial for the Gty of Wst Haven, was responsible for
investigating violations of the GCty's Property M ntenance Code,
which, like the State Building Code, is based on the BOCA
Nat i onal Building Code. He reported to Frank G adw n, the
Building Oficial for West Haven. (City' s St. of Mat. Facts 11
12, 16.)

8 M. MCurry testified in his deposition that his first
trip to the property was with Al fredo Evangelista. (MCurry Dep.
at 34.) The Inspection Report signed by M. MCurry states that
it was posted on Septenber 8, 1997, at 16:15 hours. (CGty’'s Exh.
10.) The G tation signed by M. Evangelista states that he
i nspected the property on Septenber 9, 1997. (CGty’'s Exh. 11.)
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spoke with Ms. Tsonbanidis while at the property and she assured
hi mthat she would obtain the proper permts. (MCurry Dep at
39.) M. Tsonbanidis states that on the foll ow ng day she called
West Haven Building Official Frank @ adwi n,* who told her that a
permt was not needed for the work that was bei ng perforned.

On or about Septenber 9, 1997, the City received a second
call simlar to the first. M. MCurry and Al fredo Evangeli sta,
the City Zoning Enforcement Officer,® inspected the property and
found nunerous violations of the Property Mintenance Code,

i ncl udi ng snoke detectors mssing fromeach bedroom no ground
fault circuit interrupters (GFCl) within six feet of all water
sources, exposed wiring in one bedroom and the outside garage in
a deteriorated condition. M. Tsonbanidis was present for the

i nspection and explained to the Gty officials about the
operation of the house as an Oxford House facility. According to
Ms. Tsonbanidis, M. MCurry was very angry and told her she had
24 hours to get the residents out of the house. He stated that
he woul d not want addicts in his neighborhood. (Tsonbanidis’

Dep. at 57, 58.) M. MCurry denies nmaking these statenents.

Unl ess the date on the Inspection Report or the Citation is
incorrect, it appears fromthe exhibits that the Septenber 9th
i nspection was M. MCurry’s second visit to the property, in
accordance wth Ms. Tsonbanidis’ testinony.

* Frank Jadwin, as Building Oficial for Wst Haven,
reported to Janes Hill, the Comm ssioner of Planning and
Devel opnent. (City's St. of Mat. Facts f 11.)

® Alfredo Evangelista, the Zoning Enforcenment Officer for
West Haven, reported directly to Planning and Zoni ng Comm ssi oner
HIll. (Gty's St. of Mat. Facts { 13.)
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(McCurry Dep. at 41.) M. Tsonbanidis responded that she coul d
not get the residents out in 24 hours and that she was not aware
that an Oxford House facility had to have a zoning permt.
(Tsonbanidis Dep. at 57, 58.) Zoning Enforcenent O ficer
Evangelista told her that he would notify her by mail concerning
the zoning permt she would need to operate the house. M.
Tsonbanidis testified that she was extrenely upset and in tears
by the end of the neeting. [d. at 58.

That sanme day, M. Evangelista wote Ms. Tsonbanidis
advi sing her that 421 Platt Avenue was operating as an “II|l egal
Boardi ng House in a residential zone,” in “direct violation” of
the Gty Zoning Regulations. She was ordered to renove the
illegal boarding house within ten days of receipt of the letter.
Failure to conply with this “order” would result in a fine of
$99. 00 for each day such violation continued. M. Evangelista
al so prepared a Citation to this effect, although it was not
i ssued until Septenber 22, 1997.

Charl es Van der Burgh, Chief Financial Oficer of Oxford
House, Inc., responded to M. Evangelista in a twelve-page letter
dated Septenber 11, 1997, explaining the Oxford House concept,
opining that the Gty s actions were in violation of the ADA and
FHAA, and requesting the Gty to nake a “reasonabl e
accommodation” in the “application of its zoning ordi nances and
ot her nuni ci pal codes so that a group of recovering addicts and
al coholics residing together as a famly can be afford[ed] [sic]

an equal opportunity to use and enjoy a single famly dwelling.”



(Van der Burgh Letter at 1.) He explained that the residents act
as a famly and expressed his belief that “Oxford House is
nothing nore than a single famly residence.” [d. at 2; see also
id. at 7. He enphasized that “Oxford Houses are not substance
abuse centers, half-way houses, shelters or community care
facilities,” id., nor are they room ng or boardi ng houses, since
the residents rent the entire house, rather than a single room
and have access to the entire house. 1d. He argued that
requiring Oxford House-Jones Hill to obtain a conditional use
permt because of a change in use would have a discrimnatory
effect on the residents because of the required public notice and
heari ng process that, in his opinion, wuld “gal vani ze nei ghbors
in their opposition to the hones” and stigmatize the residents by
hol ding themup to public scrutiny. 1d. at 10-11. He requested
that the enforcenment of any violations be held in abeyance until
this matter could be resolved, hopefully in an am cabl e manner

w t hout the involvenent of the United States Departnent of
Housi ng and Urban Devel opnent. 1d. at 1-2, 12.

On Septenber 16, 1997, Property Mintenance Code O fici al
McCurry wote Ms. Tsonbanidis that she was in violation of “PM
202.0" (the one-famly dwelling provision of the Wst Haven
Property Mai ntenance Code), which defines a one-famly dwelling
as “[a] building containing one dwelling unit with not nore than
three | odgers or boarders.” M. MCurry also found violations
of nine other Property Mii ntenance Code O di nances, including PM

302.0 - Public Nuisance, PM 303.7 - Accessory Structures, PM



304.10 - Handrails and Guards (Exterior), PM 304.11 - Wndows and
Door Frames, PM 305.6 - Handrails and Guards (Interior), PM605.1
- Installation (Electrical), PM605.2 - Receptacles - GF.CI|.,
PM 705.5 - Snoke Detectors, and PM 705.52 - Power Source (Snoke
Detectors). He ordered her to make fourteen alterations to the
property and reduce the nunber of tenants to three. She had
fourteen days to conply to avoid penalties for operating an
illegal boarding house. Copies of his letter were sent to
Building Oficial dadwin, to James Hll, Conm ssioner of

Pl anni ng and Devel opnent, to the City's Assistant Corporation
Counsel, and to the Fire District. M. Tsonbanidis made the
repairs but did not evict any of the residents. M. MCurry
states that after he advised Building Oficial dadw n of the

vi ol ati ons he had found, he ceased all enforcenent activities
pendi ng the advice of the Gty Corporation Counsel.

On Septenber 16th, Steven Polin, CGeneral Counsel for Oxford
House, Inc., wote Zoning Enforcement Officer Evangelista®
requesting that enforcenent of the Notice of Violation be held in
abeyance until the Cty nmade a determ nation of his request for
an accommodati on under the FHAA that would permt the residents
to continue the single-famly use of the premses. (H s twelve-
page letter reiterates the sane | egal argunents set forth in Van
der Burgh’'s letter.)

Apparently, this request went unheeded for on Septenber 22,

® Although the letter is addressed to M. Evangelista, the
salutation is addressed to a M. Hernes.
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1997, M. Evangelista issued the Septenber 9th G tation to M.
Tsonbanidis, which cited her wwth the offense of operating an
“I'll egal Boarding House -- 8 people lived at 421 Platt Avenue.”
She was ordered to pay a fine of $99.00 within 30 days. The
Citation also gave her notice of her right to appeal the citation
to the Zoning Board of Appeals within thirty days.’

M. Van der Burgh responded to the issuance of this Ctation

by letter dated Septenber 25, 1997, again conplaining that M.

" Section 7-2.2 of the Wst Haven Land Use Regul ati ons
provi des that the *“Zoning Board of Appeals shall have all of the
powers and duties conferred and inposed” by Chapter 124 of the
CGeneral Statutes of Connecticut. Chapter 124, Title VIII, Conn.
GCen. Stat. 8§ 8-6(a), provides in relevant part that a zoning
board of appeals shall have the power

(1) To hear and deci de appeals where it is
all eged that there is an error in any order,
requi renent or decision made by the official
charged with the enforcenent of this chapter
or any byl aw, ordinance or regul ati on adopted
under the provisions of this chapter; (2) to
hear and decide all matters including special
exceptions and speci al exenptions under
section 8-2g upon which it is required to
pass by the specific terns of the zoning

byl aw, ordinance or regulation; and (3) to
determ ne and vary the application of the
zoni ng byl aws, ordi nances or regulations in
harnmony wth their general purpose and intent
and with due consideration for conserving the
public health, safety, convenience, welfare
and property values solely with respect to a
parcel of land .

See also Conn. CGen. Stat. 8 8-7 (Appeals to board. Hearings.

Ef fective date of exceptions or variances; filing requirenents).
Article X of the West Haven Land Use Regul ati ons gives the Zoning
Board of Appeals the power to grant special use exceptions.

Under section 10-3.3, the Zoning Board of Appeals may grant for a
period of three years a special use exception in a residential
district for a group hone, after a public hearing and
consideration of the inpact on the surroundi ng nei ghborhood, and
subject to the conditions set forth in the regul ati ons.
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Evangel i sta was violating the FHAA and the rights of handi capped
persons and advising himthat this matter would be reported to
the Gvil Rights D vision of the Departnent of Justice.

In the neantine, by |ate Septenber or early October, 1997, a
group of concerned nei ghbors net wwth the Mayor of Wst Haven, H
Ri chard Borer, on two occasions, conplaining that a “drug rehab
house” had been opened in their nei ghborhood w thout the
nei ghbors having been notified. One of the neighbors, Pau
Frosol one, a candidate for Gty Council, pressed the issue with
t he Mayor, Corporation Counsel, and Pl anning and Zoni ng, and
circulated a petition around the nei ghborhood.® M. Frosol one
testified that, in circulating the petition, he expressed his
concern to the neighbors about Oxford House-Jones Hi |l being
occupi ed by people going through rehabilitation. (Frosolone Dep.
at 29.) He did not know what type of rehabilitation, but he did
recogni ze that these persons were disabled. 1d. The neighbors
responded that they did not want this in their backyard.

Ei ghty-four neighbors signed the petition protesting “the use of
the property as a room ng house for people in rehabilitation,”
conpl aining that the house was in violation of nunerous planning
and zoni ng codes, and demandi ng an i nmedi ate cease and desi st of
this type of operation in a residential neighborhood setting.

On Cctober 14, 1997, seventy-five neighbors attended a City

8 According to M. Frosol one, he began conpl ai ni ng about

Oxford House-Jones Hill in August and spoke with M. MCurry,
Comm ssioner Hll, the Mayor, Corporation Counsel, and Pl anning
and Zoning officials on several occasions about this matter.
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Council neeting at which M. Frosol one presented the signed
petition. M. Frosolone and several other neighbors addressed
Cty Council, referring to Oxford House-Jones H Il as a “rehab
house,” asserting that they wanted the City to |look into the
situation and that they wanted it stopped. (Hearing Tr. at 1.)
Anot her nei ghbor presented newspaper articles describing
i ncidents where people living near rehabilitation houses had been
injured or robbed. That neighbor proclained that it was a
“di sgrace to have sonmething like this nove in to [sic] the Gty
of West Haven” and inploring Cty Council to do sonething as soon
as possible. (Hearing Tr. at 2.) Oher neighbors conpl ai ned of
the residents’ playing loud nusic, driving |ike “maniacs,” noise
at four o' clock in the norning, violations of the building,
heal t h, planning and zoni ng codes, and even residents’ “wolf
whistl[ing]” at one neighbor’'s wife. (Hearing Tr. at 3.) Mayor
Borer described the residents’ reaction to Oxford House-Jones
Hll as “very frustrated and angry” at the Cty' s lack of action.
(Borer Dep. at 17-18.) M. Frosolone and several neighbors al so
spoke with Gty officials in the Planning and Zoning O fice about
the Oxford House. M. MCurry told M. Frosolone that Oxford
House-Jones Hill had been cited for several violations of
buil ding and fire codes and had been given a limted period of
time to correct the violations.

The press covered all of these events and reported on the
significant conunity opposition to Oxford House-Jones H Il and

the ensuing | egal battles.
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4. Conti nued Enforcenent Efforts by City and First Fire

District

On Novenber 24, 1997, Zoning Enforcenent O ficer Evangelista
again wote Ms. Tsonbanidis, stating that she had been found in
violation of Section 1-3.2° of the West Haven Zoni ng Regul ati ons
and ordered her to conply with the regulations within ten days or

face the inposition of fines and penalties. He advised her of

° Section 1-3.2 is the definitional section of the Gty of
West Haven Land Use Regul ations. It defines “famly” as:

One or nore persons who |ive together and

mai ntai n a common househol d, rel ated by

bl ood, marriage, or adoption. A group of not
nore than three (3) persons who need not be
so related who are maintaining a common
househol d together in a single dwelling unit
and mai ntai ning a househol d shall al so be
considered a famly. A rooner, boarder or

| edger [sic], shall not be considered a
menber of the famly, and no rooner, boarder
or | odger shall be permtted where the famly
is divided as a group of unrel ated persons.

A common househol d shall be deened to exi st
if all nenbers thereof have access to al
parts of the dwelling unit.

A “room ng house (including boarding house)” is defined as:

Rooner, boarder or | odge person or persons
occupyi ng roomor roons form ng a habitable
unit limted to sleeping and |iving
accommodat i ons but not individual cooking
facilities. It is further defined as any
buil ding which is used in whole or in part
where the sl eeping accommodati ons are
furnished for hire or other consideration for
nore than one (1) but not nore than eight (8)
guests or enpl oyees of the managenent or in
whi ch four (4) or less sleeping roons area
[sic] maintained for such guests or

enpl oyees. Menbers of the managenent’s
famly shall not be considered guests or

enpl oyees.

14



her right to appeal to the Zoning Board of Appeals, which had the
authority to grant a special use exception for group honmes after
consideration of an application. Thereafter, having received
several letters from Oxford House counsel, M. Evangelista
testified that he turned everything over to West Haven’'s
Cor poration Counsel to review before he took any further action.
(Evangel i sta Dep. at 28-29, 50.) He did not, however, advise M.
Tsonbanidis of the fact that he was not going to take any further
action agai nst Oxford House-Jones Hill, (Evangelista Dep. at 29-
30), and as discussed bel ow, on March 20, 1998, he issued anot her
Ctation to Ms. Tsonbanidis for running an “illegal boarding
house.” (Pl.’s Exh. 10.)

On or about Decenber 12, 1997, Building Oficial dadw n and
Ri chard Spreyer, Fire Inspector for the First Fire District,
met with Ms. Tsonbanidis to i nspect Oxford House-Jones Hil
because it exceeded the occupancy load for a single-famly
dwel I i ng based on provisions of the State Buil ding Code.
(dadwin Dep. at 30.) They perforned a cursory wal k-through of
t he house. On Decenber 22, 1997, Building Oficial dadwn wote
Ms. Tsonbanidis regarding the “change in use” of the property and
advi sed her that, under the State Buil ding Code, she woul d need
to apply for a building permt, provide interconnected snoke
detectors in every bedroomand on every |evel of the house,
provi de at | east one energency escape w ndow in every bedroom
and provide a second direct neans of egress fromthe second fl oor

to grade level. He advised her that she would have to
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communicate with the First Fire District |Inspector concerning
Fire Departnent requirenents. Copies of this letter were sent to
the Deputy Chief Fire Marshal and to Corporation Counsel. M.

G adwin testified that he al so discussed this matter with the
State Public Safety O fice, although he cannot recall whether the
FHAA or ADA was discussed. (G adwin Dep. at 41-42.) He states
that he then turned the matter over to Wst Haven Corporation
Counsel and took no further enforcenment action. (d adw n Dep. at
52.)

On January 5, 1998, Fire Inspector Spreyer wote Ms.
Tsonbanidis outlining the requirenents of the Connecticut Fire
Saf ety Code for a “lodging or roomnm ng house, "' incl udi ng
installing escape windows in every bedroom enclosing the
interior stairs with a material having a fire resistance rating
of at least twenty mnutes and installing a fire alarmsystem at
| east one snoke detector with a visible alarm and an automatic
sprinkl er system throughout the house. Conn. Fire Safety Code 88§
20-2.1.2, -2.2, -3.3.1, -3.3.4.1, -3.5.2." On March 9, 1998,

0 The Connecticut Fire Safety Code § 20.1.1.1 provides
that nore than five but |ess than sixteen unrel ated persons
living together would be classified as a | odging or room ng
occupancy.

1 PpPlaintiffs argue that the Fire Safety Code woul d not
have applied to Oxford House-Jones H Il had it been classified as
a single-famly residence. This is not entirely correct.

Section 29-305, Conn. Gen. Stat., provides that the local fire
mar shal nust inspect, or cause to be inspected, once each

cal endar year, all buildings and facilities of public service,
and all occupancies regulated by the Fire Safety Code within his
jurisdiction, except residential buildings “designed to be
occupied by one or two famlies which shall be inspected upon
conpl aint or request of an owner or occupant, only for the
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| nspector Spreyer sent Ms. Tsonbanidis a second abatenent noti ce,
ordering her to take corrective action to conply with the
Connecticut Fire Safety Code within 15 days of her receipt of the
letter.

On March 20, 1998, M. Evangelista issued another citation
to Ms. Tsonbanidis, again citing her with having an ill egal
boar di ng house and i nposing the sanme $99.00 daily fine for
violations not rectified within ten days.

On March 24, 1998, Attorney Polin responded to these letters
on behalf of Ms. Tsonmbanidis, reiterating his position that
operation of the Oxford House did not constitute a change in use
froma single-famly dwelling to a boardi ng house and t hat
application of the State Fire Safety Code to a group of
recovering substance abusers violated the FHAA. He requested
that the Gty hold in abeyance further notices of violations
until the issues raised by his letter had been resolved. He
argued that the costs involved in nmaking the required changes
were prohibitive for both Oxford House-Jones Hi Il and M.
Tsonbani di s and that continued enforcenent of the Building and
Fire Safety Codes would result in the constructive eviction of
the current residents, thus placing in jeopardy their recovery
from al coholi smand drug abuse.

In response, Building Oficial dadwn wote Attorney Polin,

reiterating his position that 421 Platt Avenue was a room ng or

pur pose of determ ning whether the requirenents specified in the
[fire safety] code relative to snoke detecti on and warni ng
equi pnent have been satisfied.”
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boar di ng house under the State Buil ding Code and stating that Ms.
Tsonbani dis woul d have to apply for a certificate of occupancy
for boardi ng house use and neet all Connecticut State Buil ding
Code requirenents. (Pl.’s Exh. 17.)

Fire Inspector Spreyer did not respond directly to the
letter but instead requested a determnation fromthe State Fire
Marshal as to the occupancy classification of 421 Platt Avenue
under the Fire Safety Code.'® By letter dated May 4, 1998,
Dougl as Peabody, the Deputy State Fire Marshal, responded that
421 Pl att Avenue was a “Lodgi ng & Room ng House,” which was
defined by the State Fire Safety Code as a building that provided
accommodations for a total of sixteen or fewer persons (on either
a transient or permanent basis), wth or w thout neals, but
W t hout separate cooking facilities for occupants, except as
provided in the “One & Two Fami |y Dwelling” provisions. The “One
& Two Fam |y Dwelling” provisions applied only when there was a

single famly®™® with not nmore than five outsiders. Wen there

2 According to plaintiffs, Fire Inspector Spreyer never

advised the State Fire Marshal’s Ofice that the house was
occupi ed by recovering al coholics and drug addicts. Although he
did not specifically use those terns in his letter, he did state
that 421 Platt Avenue was an “Oxford House,” and sent a file of
materials along with his letter, which contained the letter from
Attorney Polin.

3 The Deputy State Fire Marshal noted that the term
“famly” was not defined in the current NFPA Life Safety Code.
Under the NFPA Life Safety Code, the determ nation of what
constitutes a “famly” is left up to the jurisdictional
authority. The Deputy State Fire Marshal stated that
historically, the NFPA Commttee on the Life Safety Code has
defined “famly” as “a social unit consisting of parents and
children that they rear, the children of the sane parents and
one’s husband (or wife) and including children which they adopt.”
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were nore than five outsiders, he stated, the building would be
covered by the “Lodging & Room ng House” provisions. As to the
i ssue of whether the FHAA applied to this situation, Deputy State
Fire Marshal Peabody suggested that Fire I nspector Spreyer
contact West Haven Corporation Counsel .

| nspector Spreyer testified that he was referred by
Cor poration Counsel to Assistant State Attorney Mary Gal vin who
advi sed himthat the FHAA would not apply because the Life Safety
Code was at i1ssue rather than a zoning code. (Spreyer Dep. at
68- 69.)

On June 16, 1998, following a re-inspection of the prem ses,
| nspector Spreyer sent Ms. Tsonbanidis a “FINAL NOTI CE OF
FI RE/ LI FE SAFETY HAZARDS.” M. Spreyer noted her continuing
viol ations and ordered her to take the proper corrective action
to renmove or renedy all listed violations wthin 15 days. She
was further advised that failure to conply with this notice
constitutes a “crinme of the General Statutes, with penalties of a
fine not less than two hundred dollars nor nore than one thousand
dollars or inprisonnent of up to six nonths, or both, as
prescribed in Section 29-295. Non-conpliance may also result in

a civil proceedi ng agai nst you, as authorized in Section 29-306."

He also cited to other simlar definitions, noting that the
intent of the NFPA Life Safety Code, on which the Connecti cut
Fire Safety Code is based, was to recogni ze the | evel of

communi cation and awar eness shared by famly nenbers and that
there was a head of household responsible for the overall safety
of the dwelling. As the nunber of outsiders increase, he noted,
the additional m ninum safety features required by the Life

Saf ety Code i ncrease.
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(PI.”s Exh. 15.)

Mayor Borer testified that he discussed the matter of Oxford
House-Jones Hi Il with the Mayor of New Haven, where he understood
a nunber of other Oxford House facilities were |ocated, to
determ ne how New Haven was handling the situation with respect
“to protecting the integrity of a residential neighborhood” and
addr essi ng nei ghbors’ conpl ai nts about the operation of an Oxford
House in their neighborhood. (Borer Dep. at 53.) The Mayor of
New Haven told him in very general terms, that Oxford Houses had
“special federal status which allow for themto facilitate their
operations.” |d. at 52. He also recalled that the Mayor of New
Haven “m ght have nentioned” that “with ADA regul ations, they
m ght get special status that usurps the zoning codes.” 1d. at
53-54.

No further enforcenent actions have been taken by the Cty
or the First Fire District. City officials turned the matter
over to the Cty's Corporation Counsel and all enforcenent
activities against Ms. Tsonbanidis were di scontinued upon the
advi ce of Counsel. Likew se, upon the advice of Corporation
Counsel, the First Fire District decided not to proceed with its
enforcement of the Final Abatenent Notice.

To date, plaintiffs have not sought a special use exception

fromthe Board of Zoning Appeal s* or a variation or exenption

4 See Note 7, supra.
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fromthe State Building Inspector,® nor have they sought a
variation or exenption fromthe State Fire Marshal .*® Plaintiffs
state that the Zoning Board Appeal s process requires public
notice and a public hearing, which would necessarily subject the
Oxford House-Jones Hill residents to unwanted public scrutiny.
On July 9, 1998, plaintiffs filed the instant | aw suit
against the Gty of Wst Haven and, on Decenber 1, 1998, anended
their suit to add the First Fire District as a party-defendant.

1. DI SCUSSI ON

A.  THE PARTIES CONTENTI ONS

1. Plaintiffs' d ains

Plaintiffs allege that as “aggri eved persons” and persons

with a “handicap,” they are entitled to the protections of the

1 City Building Official adwin testified that he does
not have the authority to grant an exenption fromthe State
Bui | ding Code. That determnation is made by the State.
(dadwin Dep. at 104.) Section 29-254(b), Conn. Gen. Stat.,
gives the State Building Inspector the authority to grant
variations or exenptions fromthe State Building Code where
strict conmpliance would entail practical difficulty or
unnecessary hardship, or is adjudged unwarranted, provided that
the intent of the |law shall be observed and public welfare and
safety assured. Any person aggrieved by a decision of the State
Bui |l ding I nspector then has a right of appeal to the State Codes
and Standards Commttee and fromthere to the Superior Court. |d.

16 Section 29-296, Conn. Gen. Stat., provides that the
State Fire Marshal may grant variations or exenptions from any
regul ation issued pursuant to the Fire Safety Code, where strict
conpliance would entail practical difficulty or unnecessary
hardship or is adjudged unwarranted, provided that any such
variation or exenption shall, in the opinion of the State Fire
Marshal , secure the public safety.
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FHAA, 42 U.S.C. § 3602(h) and (i),' and, as qualified

individuals with disabilities, they are protected by the ADA. 42
U.S.C. § 12131(2).'® Defendants do not dispute that persons who
are non-abusi ng, recovering al cohols and drug addicts are covered

by the FHAA and ADA.° See 42 U.S.C. § 3602(h) and 24 C.F.R 8§

" The FHAA defines “handi cap” as

(1) a physical or nental inpairnment which
substantially limts one or nore of such
person’s major life activities,

(2) a record of having such an inpairnment, or

(3) being regarded as having such an
i mpai rment, but

such termdoes not include current, illegal use of or
addiction to a control |l ed substance.

42 U.S.C. § 3602(h).

8 Section 12131(2) of Title 42, United States Code,
provi des:

The term “qualified individual with a
disability” nmeans an individual with a
disability who, with or wthout reasonable
nmodi fications to rules, policies, or
practices, the renoval of architectural
communi cation, or transportation barriers, or
the provision of auxiliary aids and services,
nmeets the essential eligibility requirenents
for the receipt of services or the
participation in prograns or activities
provi ded by a public entity.
9 The legislative history of the FHAA expl ai ns that
i ndi vidual s who have a record of drug use or addiction but who do
not currently use illegal drugs are protected if they fall under
the definition of handicap. The Commttee stated that it did not
intend to exclude individuals who have recovered from an
addiction and were participating in a treatnent programor self-
hel p group such as Narcotics Anonynous.

Just like any other persons with a
di sability, such as cancer or tubercul osis,
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100.201(a)(2); 42 U.S.C. § 12210(b)(1) and (2).

Plaintiffs assert that by virtue of defendants’ refusal to
consi der and apply the FHAA and ADA in interpreting and applyi ng
the Connecticut Fire Safety Code and the State Buil di ng Code,
def endants have prevented Oxford House, Inc., from establishing
and mai ntaining recovery houses within the City of Wst Haven.
They further claimthat enforcenent of the Fire Safety Code and
State Buil ding Code against the John Doe plaintiffs wll |eave
them wi t hout shelter and will greatly increase the likelihood
that these individuals will relapse into al cohol and drug abuse.
They assert that defendants are treating the Oxford House-Jones
H Il residents in a discrimnatory manner by inposing nore
stringent building, fire safety, and zoning code requirenents on
this group of unrel ated, disabled persons than they inpose on
i ndividuals who are related by blood or nmarriage and who |ive
together in a single-famly district. They further allege that by
arbitrarily classifying Oxford House-Jones H Il as a | odging,

room ng and/ or boardi ng house, defendants are maki ng single-

former drug-dependent persons do not pose a
threat to a dwelling or its inhabitants
sinply on the basis of status. Depriving
such individuals of housing, or evicting
them would constitute irrationa

di scrimnation that may seriously jeopardize
their continued recovery.

H R Rep. No. 100-711, 100th Cong., 2d Sess., App. |1-12 to -13
(1988), reprinted in 1988 U S.C.C. A N 2173. The House Report
further stated that individuals who have been perceived as being
a drug user or an addict are covered under the definition if they
can denonstrate that they are being regarded as having an

i npai rment and that they are not currently using an illegal drug.
Id. at App. I11-13.
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famly housing in the Gty of Wst Haven unavail able to persons
recovering fromdrug and al cohol addiction. Plaintiffs assert
that they have been denied equal protection of the |laws by virtue
of the arbitrary manner in which defendants have classified
Oxford House-Jones Hi Il and by defendants’ refusal to consider
plaintiffs’ request for a reasonabl e accommvdati on.

Def endant s have deni ed these all egati ons and have noved for
summary judgnent on all counts of plaintiffs’ conplaint.

2. The City's Summary Judgnent Arqunents

The Gty of West Haven now seeks summary judgnment on the
foll ow ng grounds:

(1) There is insufficient evidence, as a matter of law, to
support a claimof intentional discrimnation.

(2) There is insufficient evidence, as a matter of law, to
support a claimof disparate inpact discrimnation.

(3) Plaintiffs’ claimthat the City failed to nake a
“reasonabl e accommpdation” is not ripe for adjudication.

(4) Even assuming the matter is ripe for adjudication, there
is insufficient evidence, as a matter of law, to support
plaintiffs’ claimthat the Cty failed to nake a reasonabl e
accommodat i on.

(5) Plaintiffs have not stated a claimfor violation of
Title I'l of the ADA.

(6) Discrimnation under the FHAA and ADA does not present a
cl ai m cogni zabl e under section 1983.

(7) Even assumng that plaintiffs can assert a section 1983
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claim they have failed as a matter of |law to denonstrate a
deni al of equal protection under the Fourteenth Anmendnent.

3. The Fire District’s Sunmary Judgnent Argunents

The First Fire District raises the follow ng argunents in
its notion for summary judgnent:

(1) The relevant sections of the Connecticut Fire Safety
Code, on their face or as applied, do not discrimnate against
persons on the basis of disability.

(2) There is no reasonabl e acconmodati on that can repl ace
enforcement of the Connecticut Fire Safety Code.

(3) Even if there were such an accommodation, this defendant
has no authority to grant such an accommobdation to plaintiffs.

4. Plaintiffs' Opposition to the Summary Judgnent NMoti ons

As to both notions, plaintiffs maintain that there are
genui ne issues of material fact concerning (1) whether defendants
acted with discrimnatory intent and/or arbitrarily and
capriciously in their acqui escence to public opposition to Oxford
House-Jones Hill, in their nmultiple enforcement efforts, and in
their blatant refusal to consider the FHAA and ADA in their
treatment of Oxford House-Jones Hill; (2) whether the City's
enforcenment of its zoning ordinance and the State Buil ding Code
and the First Fire District’s enforcenent of the Fire Safety Code
had a disparate inpact on plaintiffs as opposed to non-di sabl ed
persons; and (3) whether defendants’ refusal to treat the Oxford
House-Jones Hill as they would a single-famly honme constitutes a

failure to provide a reasonabl e accommodati on
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B. SUMVARY JUDGVENT STANDARD

The general principles applicable to summary judgnent
notions are well-settled. Under Rule 56(c), Fed. R Cv. P.
summary judgnent shall be rendered forthwith “if the pleadings,
depositions, [and] answers to interrogatories . . . together with
the affidavits . . . showthat there is no genuine issue as to
any material fact and that the noving party is entitled to

summary judgnent as a matter of law.” The burden of show ng that

there is no genui ne factual dispute rests upon the noving party.

See Gallo v. Prudential Residential Servs., Ltd. P ship, 22 F.3d

1219, 1223 (2d Cr. 1994). In assessing the record to determ ne

if such issues exist, we are required to resolve all anmbiguities

in favor of the party agai nst whom sunmary judgnent is sought and
to draw all permssible inferences in that party' s favor. See

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986). This

remedy, which precludes a trial, is properly granted only when no
rational jury could find in favor of the non-noving party.

Carlton v. Mystic Transp., Inc., 202 F.3d 129, 133 (2d Cir.),

cert. denied, 120 S. . 2718 (2000).

C. THE APPL| CABLE STATUTORY FRAMEWORK

Both Title Il of the ADA and the FHAA prohibit
discrimnation by a public entity agai nst handi capped or disabl ed
persons, and both statutes have been interpreted to apply to a
muni ci pality’ s zoni ng deci sions and enforcenent actions. See

Forest City Daly Housing, Inc. v. Town of North Henpstead, 175
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F.3d 144, 151 (2d Gr. 1999); lnnovative Health Sys., Inc. v.

Cty of White Plains, 117 F.3d 37, 44 (2d Cr. 1997); LeBl anc-

Sternberg v. Fletcher, 67 F.3d 412, 425 (2d Cr. 1995).

The Fair Housing Arendnents Act of 1988 extended to
“handi capped” persons the protections enbodied in the Fair
Housi ng Act against discrimnation in housing. H R Rep. No.

100-711, 100th Cong., 2d Sess. 13 (1988), reprinted in 1988

US.CCAN 2173, 2174. Under the FHAA, it is unl awful

[t]o discrimnate in the sale or rental, or
to ot herw se nmake unavail abl e or deny, a
dwel ling to any buyer or renter because of a
handi cap of --

(A) that buyer or renter, [or]

(B) a person residing in or intending to
reside in that dwelling. :

42 U.S.C. § 3604(f)(1). It is also unlaw ul
[t]o discrimnate against any person . . . in
the provision of services or facilities in
connection with such dwelling, because of a
handi cap of --
(A) that person; or

(B) a person residing in or intending to
reside in that dwelling .

42 U.S.C. § 3604(f)(2). For purposes of this subsection,

“di scrimnation” includes
a refusal to nmake reasonabl e accommodati ons
inrules, policies, practices, or services,
when such accommobdati ons may be necessary to
af ford such person equal opportunity to use
and enjoy a dwelling;

42 U.S.C. § 3604(f)(3)(B)

The legislative history of the 1988 Anendnents to the Fair
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Housi ng Act states that the anmendnents “would also apply to state
or local Iand use and health and safety | aws, regulations,
practices or decisions which discrimnate against individuals
with handicaps.”® H R Rep. 100-711, App. |I1-14. The Report
expl ained that while state and | ocal governnents have the
authority to protect safety and health and to regul ate the use of
| and, that authority has at tinmes been used to restrict the
ability of handi capped individuals to live in communities through
the enactnent or inposition of health, safety or |and-use

requi renents on congregate |living arrangenents anong non-rel ated

persons with disabilities. Since these are not inposed on

20 \While the FHAA contains an exenption for "any reasonabl e

| ocal, State, or Federal restrictions regarding the maximm
nunber of occupants permtted to occupy a dwelling," 42 U S.C 8§
3607(b) (1), the Suprene Court in Gty of Ednonds v. Oxford House,
Inc., 514 U.S. 725 (1995), held that this exenption applied to
“maxi mum occupancy restrictions” that cap the total nunber of
occupants in order to prevent overcrowding of a dwelling
(typically based upon the avail able floor space, or the nunber or
types of roons), id. at 733, but that it did not apply to “famly
conposition rules” designed to preserve the famly character of a
nei ghbor hood based on the conposition of a household rather than
the total nunber of occupants living quarters can contain. |d. at
734. Accordingly, West Haven's Land Use Regul ati ons defining
famly in terns of one or nore persons related by bl ood,

marriage, or adoption, or a group of not nore than three persons
who are not so related, that maintain a comon househol d toget her
in a single dwelling, are not covered by the exenption and are
subject to the FHAA. See Oxford House-Cv. City of St. Louis, 77
F.3d 249, 251 (8th Cir.), cert. denied, 519 U S. 816 (1996).
Simlarly, the provisions of the Connecticut Fire Safety Code
defining a single famly residence in ternms of five unrel ated
persons would not qualify for the § 3607(b)(1) exenption. The
Suprene Court in Ednonds, however, expressly did not decide
whether the City' s actions against Oxford House viol ated the
FHAA' s prohi bitions against discrimnation set forth in 8
3604(f)(1)(A) and (f)(3)(B) (discrimnation in the provision of
services or in the failure to make a reasonabl e accommobdati on).
See 514 U. S. at 738.
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famlies and groups of simlar size of other unrel ated peopl e,
t hese requirenents have the effect of discrimnating against

persons with disabilities. 1d. (citing Gty of O eburne v.

Gl eburne Living Center, 473 U.S. 435 (1985)).
A plaintiff can prove an FHAA viol ation by show ng (1)
intentional discrimnation; (2) discrimnatory inpact; or (3) a

refusal to nmake a reasonabl e accommodati on. LeBl anc- St er nberqg V.

Fl etcher, 67 F.3d at 425; Smth and Lee Assocs., Inc. v. Cty of

Taylor, 102 F.3d 781, 790 (6th G r. 1996); Robinson v. Gty of

Fri endswood, 890 F. Supp. 616, 622 (S.D. Tex. 1995). In this

case, plaintiffs are proceeding under all three theories of
di scrim nation.
Simlarly, Title Il of the ADA provides:

[NNo qualified individual with a disability

shal |, by reason of such disability, be

excluded from participation in or be denied

the benefits of the services, prograns, or

activities of a public entity, or be

subj ected to discrimnation by any such

entity.
42 U.S.C. § 12132 (1994). The ADA was enacted in part to prevent
the isolation and segregation of individuals with disabilities
and to pronote their assimlation into the nainstream of al

aspects of community life, including housing. See Pack v.

G ayton County, No. 1:93-cv-836-RHH, 1993 W 837007, at *8 (N. D
Ga. Aug. 27, 1993), aff’'d, 47 F.3d 430 (11th Cr. 1995)(Table).
Under the ADA, |ocal governnments are explicitly prohibited from
adm ni stering zoning procedures in a manner that subjects persons

with disabilities to discrimnation on the basis of their
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disability. 1d. (citing 28 CF.R 8 35.130(b)(6)). The ADA al so
requires such entities to nmake reasonabl e accommodati ons for
people with disabilities. 42 U S.C. § 12131(2).

The | egal anal yses under both statutes are the same for
plaintiffs’ discrimnation clains and, thus, for purposes of
ruling on these notions for summary judgnent, we will consider

themtogether. See Ocononbwoc Residential Programs, Inc. v. Gty

of Geenfield, 23 F. Supp. 2d 941 (E.D. Wsc. 1998).

D. I NTENTI ONAL DI SCRI M NATI ON UNDER THE FHAA AND ADA

Plaintiffs claimthat defendants have intentionally
di scrim nated agai nst them because of their handi cap by i nposing
nore stringent building, fire safety and zoning requirenents on
them than they inpose on individuals related by bl ood, marriage
or adoption and living in single-famly districts. They further
al l ege that defendants have arbitrarily classified Oxford House-
Jones Hill as a | odging, room ng or boardi ng house, rather than a
single-famly residence. Both defendants urge this Court to
grant summary judgnent in their favor on plaintiffs’ intentional
di scrimnation clains under the FHAA and ADA on the ground that
there is no evidence of intentional discrimnation by either
entity.

A |l ocal governnment or governnental entity using zoning
powers in a discrimnatory manner violates the FHAA and the ADA.

Robi nson, 890 F. Supp. at 622; Innovative Health Sys., 117 F. 3d

at 49. The critical inquiry is whether a discrimnatory purpose

was a “notivating factor” in the decisions or actions of the
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defendants.? “The intent of which the court speaks is the |ega

concept of intent, to be distinguished fromnotive.” Stewart B.

McKi nney Found., Inc. v. Town Planning & Zoning Comr n of

Fairfield, 790 F. Supp. 1197, 1212 (D. Conn. 1992). Plaintiffs
are not required to show that the defendants were notivated by
sone purposeful, malicious desire to discrimnate against

handi capped persons; nor nust they prove that defendants were
notivated solely, primarily, or even predom nantly by the

handi capped status of the persons affected. They need only show
that their handi capped status was a notivating factor in the
defendants’ decision. |d. As the Suprene Court stated in

Village of Arlington Heights v. Metropolitan Housi ng Dev. Corp.

429 U. S. 252, 265 (1977), a plaintiff is not required “to prove
that the challenged action rested solely on . . . discrimnatory
pur poses.”

Rarely can it be said that a | egislature or
adm ni strative body operating under a broad
mandat e made a deci sion notivated solely by a
single concern, or even that a particul ar

pur pose was the “dom nant” or “primary” one.
In fact, it is because |legislators and

adm nistrators are properly concerned with
bal anci ng nunmer ous conpeti ng consi derati ons
that courts refrain fromreviewing the nerits
of their decisions, absent a show ng of
arbitrariness or irrationality. But [ ]
discrimnation is not just another conpeting
consideration. Wen there is proof that a

di scrim natory purpose has been a notivating

2L Al'though the proper analytical framework for a clai m of

intentional discrimnation is the burden-shifting approach set
forth in McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),
in this case, the Court has assuned that plaintiffs have net
their prima facie burden and that defendants have articulated a
legitimate, non-discrimnatory reason for their actions.
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factor in the decision, this judicial
deference is no longer justified.

Id. at 265-66 (footnotes omtted; enphasis added); see al so Pack

v. Cayton County, 1993 W. 837007, at *10 (hol ding that

plaintiffs need only denonstrate that their status as Al DS
patients was one factor in the County’s decision not to grant
their group home the requested license). Factors to be
considered in evaluating a claimof discrimnatory deci sion-
maki ng i nclude: (1) the discrimnatory inpact of the governnental
decision; (2) the decision’s historical background; (3) the

speci fic sequence of events |leading up to the chall enged
decision; (4) departures fromthe normal procedural sequences;

and (5) departures fromnormal substantive criteria. See Village

of Arlington Heights, 429 U.S. at 266-68; Angell v. Zinsser, 473

F. Supp. 488, 497 (D. Conn. 1979); Stewart B. MKi nney Found.,

790 F. Supp. at 1211

1. Intentional Discrimnation by the Cty

The Gty argues that there have been no official expressions
of bias and cites to what it contends is the sole allegation of
bias by a City official, that being the comments by Assi stant
Property Maintenance Code O ficial McCurry that he was angry,
that Ms. Tsonbanidis had only twenty-four hours to renove the
Oxford House residents from her house, and that he would not want
addicts living in his neighborhood. M. MCurry has denied
maki ng these statenents and defendants attenpt to cast doubt on

plaintiff's credibility in this regard. However, in ruling on a
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nmotion for summary judgnent, we are not “to weigh the evidence
but [are] instead required to view the evidence in the |ight nobst
favorable to the party opposing sumary judgnent, to draw all
reasonabl e inferences in favor of that party, and to eschew

credibility assessnents.” Wyant v. Okst, 101 F. 3d 845, 854 (2d

Cir. 1996); see also McCarthy v. New York Cty Technical Coll.

202 F.3d 161, 166 (2d Cr. 2000). Thus, for purposes of this
nmotion, we wll credit Ms. Tsonbanidis’ testinony concerning
hostile coments made by M. MCurry during their neeting at
Oxford House-Jones Hill.

Even so, official expressions or adm ssions of bias are not
the determning factor in our analysis of whether an
adm ni strative or governnental body acted with discrimnatory

intent. As the City concedes, even where individual nenbers of

governnment are found not to be biased thenselves, liability may
still be inposed where discrimnatory governnental actions are in
response to significant community bias. “[A] decision nmade in

the context of strong, discrimnatory opposition becones tainted
with discrimnatory intent even if the decisionmakers personally

have no strong views on the matter.” |lnnovative Health Sys., 117

F.3d at 49; see also Support Mnistries for Persons with Al DS

Inc. v. Village of Waterford, 808 F. Supp. 120, 134 (N.D.N. Y.

1992) (hol ding that zoning officials who bowed to political
pressure by those with ani nus agai nst people with al cohol- and
drug-related disabilities violated the FHAA).

Plaintiffs cite to the events leading up to the City’'s
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enforcenment actions and Gty officials’ departures from nornal
procedures as evidence of intentional discrimnation.
Plaintiffs have provided evidence that conplaints by nei ghbors
about recovering addicts and al coholics living in their
nei ghbor hood pronpted the City' s initial action against Oxford
House-Jones Hill. The record also reflects that the Cty faced
intense pressure fromangry residents to take acti on agai nst
Oxford House-Jones Hill. Neighbors organized a petition-signing
drive, spoke out at a Cty Council neeting, and net with the
Mayor and other City officials on several occasions, pleading
with the Gty to order an i medi ate cease and desist to this
“rehab house” and expressing anger at the Cty's |ack of action.
Several of the group net with the Mayor and buil ding and zoning
officials to determ ne the status of the Gty s enforcenent
efforts and what was being done. The Mayor described the
nei ghbors as very angry and consulted with the Mayor of New Haven
to determ ne whet her New Haven had received the sane community
opposition to Oxford House group hones and to find out how he had
handl es the problem Plaintiffs assert that based on the
community opposition to Oxford House-Jones Hill, the Cty
reversed its original position that Oxford House-Jones H Il was
protected by the FHAA against application of the CGty’'s |and use
| aws.

Plaintiffs also argue that M. MCurry’s citing the house
for failing to have obtained certain building permts (which they

contend were not required) was, in reality, just an excuse to
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i nspect the house because it was a group hone for recovering

al coholics and addicts. Plaintiffs further assert that there is
no | egal support in the Property Maintenance Code for M.
McCurry’ s ordering Ms. Tsonmbanidis to evict the residents within
twenty-four hours, which, they claim |eads to the |ogical
inference that his actions were notivated by a discrimnatory
aninmus toward the residents.

Plaintiffs also cite to the Gty’'s unprecedented invol venent
of the Fire District in zoning and building issues. They argue
that this departure fromordi nary procedures was the result of
the Gty s enhanced enforcenment efforts directed at Oxford House-
Jones Hill because of the nature of its residents.

The City characterizes the Mayor’s neeting with concerned
citizens as “routine” and argues that there was no offici al
yielding to community discrimnation. That is a question of fact
that cannot, and will not, be resolved on sumary judgnent.

The City declares that “representative governnent requires
that even arguably intolerant citizens have the right to have
their conplaints investigated.” (Cty's Br. at 21.) That right

is not disputed nor at issue in this case. See Boy Scouts of

Anerica v. Dale, --- US ---, 120 S. C. 2446, 2457-58, 147 L.

Ed. 2d 554 (2000);: Wite v. Lee, 227 F.3d 1214, 1224 (9th Gir.

2000) (“The right to expressive association includes the right to
pursue, as a group, discrimnatory policies that are antitheti cal
to the concept of equality for all persons.”) Rather, it is the

City’s actions taken in response to these conplaints that the
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Court nust exam ne in determ ning whether their actions were
notivated in part by plaintiffs’ handi capped status. (In this
regard, the Court is not “self-righteous[ly]” dism ssing the
“concerns of residents of inpacted nei ghborhoods as wholly
unf ounded or biased,” as the City suggests. (Cty's Br. at 21.)).
At this summary judgnent stage, the Court finds that the
plaintiffs have provided sufficient evidence of the events
leading up to the City's enforcenent activities and departures
fromthe normal procedures and substantive criteria to raise
genui ne issues of material fact as to whether actions taken by
City officials were notivated in part a discrimnatory purpose.
Accordingly, the Court denies the Gty s notion for summary
judgment as to plaintiffs’ intentional discrimnation claimunder
t he FHAA and ADA.

2. Intentional Discrimnation by the First Fire District

Plaintiffs argue that the Fire District simlarly failed to
foll ow normal procedures in this case. They cite to the Fire
District’s working with the City on this matter, the joint
i nspections, and the copies of letters to and fromthe Cty and
Fire District.

The First Fire District’s initial response was precipitated
by the City’'s notice of an illegal boardi ng house. Although this
may have been an unusual or even unprecedented sequence of
events, that fact standing al one does not raise an inference that
the Fire District acted with discrimnatory notive in citing

Oxford House-Jones Hill. There is no evidence that community
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opposition to Oxford House-Jones H Il played any role in the Fire
District’s enforcenent efforts. In fact, there is no evidence
that any fire official was even aware of the community opposition
to Oxford House-Jones Hill. There also is no evidence that

| nspector Spreyer or Deputy State Fire Marshal Peabody or any
other fire official harbored any personal aninosity toward the
residents of this group hone.

Plaintiffs cite to the fact that the Fire District has
produced evi dence of only one other building in Wst Haven
previously cited as an illegal boarding house.? While this
could be probative of the Fire District’s selective and
discrimnatory enforcenent of the Fire Safety Code, plaintiffs
have failed to produce any evidence that there were other ill egal
group hones or boardi ng houses occupi ed by non-handi capped
persons that were not cited. Plaintiffs nmerely assert that
“there are alnost certainly other room ng or boarding houses in
West Haven that have entirely escaped detecti on and enforcenent
action by the City and Fire District.” (Pls.” Mem at 39.)
Plaintiffs then speculate that the “difference between those
househol ds and plaintiffs’ household at 421 Platt Avenue, is that
plaintiffs are people with disabilities, and their neighbors did
not want themin the nei ghborhood for that reason.” 1d.
Plaintiffs, however, have offered no evidence in support of this

specul ati ve concl usi on.

22 | nspector Spreyer testified that he had cited four

illegal boarding houses in Wst Haven for violations of various
Fire Safety Code requirenents. (Spreyer Dep. at 23, 52.)
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Plaintiffs also conplain that when Fire | nspector Spreyer
requested an opinion fromthe Deputy State Fire Marshal as to the
occupancy cl ass that should be used to determne Fire Safety Code
conpliance, he failed to advise the Deputy State Fire Mrshal of
t he handi capped or disabled status of the residents. As noted
above, while Inspector Spreyer did not directly address this fact
in his letter, he did include a letter from Attorney Polin which
di scussed at length the nature of an Oxford House facility.
Moreover, the fact that he did not dwell on the fact that the
residents were recovering al coholics and drug abusers does not
raise an inference of intentional discrimnation, as plaintiffs
suggest. Instead, it nore logically supports an inference of
non-di scrimnation, i.e., that Inspector Spreyer wanted an
unbi ased opinion fromthe State Fire Marshal as to the occupancy
class of this group hone without regard to the fact that the
residents were forner al coholics and addicts.

Plaintiffs also conplain that Deputy State Fire Marsha
Peabody “avoided this issue” in his response and the “Fire
District enforced the directive nevertheless.” (Pls.” Mem at
38.) Although it is true that the Deputy State Fire Marshal did
not address the legal inplications of the FHAA and i nstead
referred I nspector Spreyer to the Gty s Corporation Counsel,
this does support a reasonable inference that |Inspector Spreyer
acted with discrimnatory intent in following the directive from
the State. | ndeed, | nspector Spreyer states that he foll owed up

on this directive and contacted Corporation Counsel. Moreover,
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the First Fire District did not have the |egal authority to
depart fromthe requirenents of the State Fire Safety Code. See
Note 28, infra. Any nodification of these rules had to be
granted by the State Fire Marshal

After a careful review of the facts of record, the Court
finds that plaintiffs have failed to provide any evidence from
whi ch a reasonable trier of fact could conclude that the First
Fire District acted with a discrimnatory notive in enforcing the
Fire Safety Code agai nst Oxford House-Jones Hill or in
cl assifying Oxford House-Jones Hi Il as a boarding or room ng
house. Accordingly, the Court grants sunmmary judgnent in favor
of the Fire District on plaintiffs’ clains of intentional
di scrim nation under the FHAA and ADA.

E. Dl SPARATE | MPACT DI SCRI M NATI ON UNDER THE FHAA AND ADA

Plaintiffs next allege that defendants’ classification of
Oxford House-Jones Hi Il as a | odging or boarding house rather
than a single-famly residence had a discrimnatory inpact on
t hem based upon their handi capped status and, thus, violates the
FHAA and ADA.

Di sparate inpact clains are premsed on facially neutral
policies or practices which are adopted wi thout a discrimnatory
notive but which, when applied, have a discrimnatory effect on a
group of individuals who enjoy protected status under the anti -

di scrimnation | aws. Hunti ngt on Branch, NAACP v. Town of

Huntington, 844 F.2d 926, 934-36 (2d Gr.), aff’'d, 488 U S. 15

(1988). In this case, plaintiffs challenge the discrimnatory

39



ef fect on handi capped persons of the defendants’ application of
the facially neutral State Building and Fire Safety Codes.

In order to establish a prima facie case of disparate inpact

discrimnation, plaintiffs nust show that the chall enged practice
“actually or predictably” results in disparate inpact

di scri m nati on. Oxford House, Inc. v. Town of Babylon, 819 F

Supp. 1179, 1182-83 (E.D.N. Y. 1993). Discrimnatory intent need
not be shown. Hunti ngt on Branch, NAACP, 844 F.2d at 934- 36.

Once a plaintiff establishes a prina facie case, the burden

shifts to the defendant to “prove that its actions furthered, in
theory and in practice, a legitinate, bona fide governnental
interest and that no alternative would serve that interest with

|l ess discrimnatory effect.” 1d. at 936 (internal quotations and
citations omtted).* In the end, this Court nust bal ance
plaintiffs’ show ng of adverse inpact agai nst defendants’

justifications for their conduct. Corporation of the Episcopal

Church in Uah v. West Valley Gty, 119 F. Supp. 2d 1215, 1219

(D. Uah 2000)(citing Hunti ngon Branch, NAACP, 844 F.2d at 936).

Two factors that will weigh heavily in plaintiffs’ favor are: (1)
evidence of discrimnatory intent on the part of defendants

(al t hough evidence of discrimnatory intent is not required); and

% The Court in Huntington Branch, NAACP, 844 F.2d at 939,
hel d that in considering the defendants’ justifications, the
Court should first consider whether there is a |l ess
discrimnatory alternative. |If there is no |less discrimnatory
alternative, the Court should scrutinize the justifications
proffered by the defendants to determ ne their |egitinmcy and
bona fide good faith, by inquiring whether the reasons were of
substantial concern such that they would justify a reasonable
official in making this determ nation.
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(2) evidence that plaintiffs are seeking only to require
defendants to elimnate an obstacle to housing rather than suing
to conpel defendants to build housing (the fornmer requiring a

| ess substantial justification fromdefendant for its actions).
Id.

I n Huntington Branch, NAACP, the Court noted the conplexity

of considerations that drive a municipality' s preference to

mai ntain a particular zoning category for certain sections of the
comunity. 844 F.2d at 936. That factor, the Court noted, does
not relieve a court of its obligation to assess whatever
justifications the nmunicipality advances for its facially neutral

zoni ng ordi nance and wei gh those justifications carefully against

the degree of adverse inpact the plaintiffs have showmn. |1d. at
937. “Though a town’s interests in zoning requirenents are
substantial, . . . they cannot, consistently with Title VIIl [the

Fair Housing Act], automatically outweigh significant disparate
effects.” 1d. (internal citations omtted).

Thus, we begin by exam ning the all eged adverse inpact of
defendants’ application of the State Building and Fire Safety
Codes on this group of handi capped individuals. Plaintiffs have
produced substantial evidence denonstrating that, as recovering
addi cts and al coholics, they need a supportive group living
arrangenment in a residential neighborhood. Therefore, they
argue, the inflexible application of regulations that limt the
nunber of unrel ated individuals sharing a household

discrimnatorily inpacts them as handi capped i ndi vi dual s.
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Courts have repeatedly found that facially neutral
definitions of “famly” in municipal zoning codes and life or
fire safety codes that result in the inposition of nore stringent
requi renments on groups of unrelated persons |iving together have
a greater adverse inpact on di sabl ed persons than non-disabl ed

persons. |In Oxford House v. Town of Babylon, 819 F. Supp. at

1183, a case factually simlar to the instant case, the court
found that application of the town code defining “famly” as a
group of persons related by kinship, adoption, blood or marriage,
had a di sparate inpact on Oxford House residents who require a
group living arrangenent in a residential neighborhood for
psychol ogi cal or enotional support. As a result, the court

concl uded, Oxford House residents are nore |ikely than those

w t hout handicaps to live with unrelated individuals. 1d. at
1183. The court then considered whether the Town had carried its
burden of showing that its actions furthered a legitinmate
governnmental interest and that there were no | ess discrimnatory
alternatives. The Town maintained that it enforced the ordi nance
against all violators, that the ordinance furthered a legitimte
governnmental interest in maintaining the residential character of
nei ghbor hoods zoned single-famly residential, and that any
discrimnatory effect was the result of plaintiffs’ transiency
and not because of their handi capped status. The court found
that presence of the particular Oxford House at issue did not
underm ne the purpose of the Town’s zoni ng ordi nance. Further,

the court held that, even if the Town’ s enforcenment of its zoning
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ordi nance furthered a legitimte governnental interest,
plaintiffs’ show ng of discrimnatory effect far outwei ghed what
it characterized as the Town’s “weak justifications.” [|d. at
1184. Additionally, the court found evidence of intent to
discrimnate on the part of Town officials based on evidence of
town neetings where nei ghbors expressed their hostile opposition
to having recovering alcoholics living in their nei ghborhood and
the Town’s reaction to these conpl ai nts.

I n anot her case, Oxford House, Inc. v. Township of Cherry

HI1l, 799 F. Supp. 450, 461 (D.N. J. 1992), Oxford House
chal I enged the Township’s rule that all groups of unrel ated

i ndividuals wishing to live together nust apply for a zoning
variance prior to receiving a certificate of occupancy (“C.Q "),
since they were presuned not to constitute a “famly,” whereas
rel ated individuals were presuned to constitute a famly and did
not need to go through this process. The court found that the

plaintiffs had established a prim facie case of disparate inpact

by showi ng that the Township’s interpretation of the definition
of “famly” in its zoning ordi nance inposed nore stringent

requi renments on groups of unrelated individuals wshing to live
together in a rental property than on individuals related by

bl ood or marriage. The court further found that the Township did
not nmeet its burden of establishing that no | ess restrictive
alternative was avail able or that no reasonabl e accommodati on
could be made. Indeed, the court found that accommodati ng

plaintiffs by waiving the single-famly requirenent and granting
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thema C. O would not inpose any financial or admnistrative
burdens on the Townshi p what soever and woul d not effect a
fundanental change in the nature of the nei ghborhood. 1d. at
462.

Def endants take the position that, in order to establish a

prima facie case of disparate inpact discrimnation, plaintiffs

must make an actual showi ng that they have been treated
differently than simlarly situated, non-handi capped and

unrel ated persons living together. In other words, defendants
woul d have us conpare the inpact of the Gty s zoning code on the
Oxford House residents with its inmpact on groups of eight

unrel ated, non-disabled individuals.? See Ganble v. City of

Escondi do, 104 F.3d 300, 306-07 (9th Gr. 1997)(In a case
challenging the City's denial of a building permt for a group
home for the disabled because of the size of the facility, the

court held that a prima facie case of adverse inpact

di scrimnation under the FHAA required the plaintiff to show that

4 The City also argues that, as a second step in proving

adverse inpact, plaintiffs nust “denonstrate a di sparate inpact
on persons financially capable of living in a single famly

resi dence as part of a group of three or nore persons unrel ated
by bl ood, marriage or adoption.” (Cty's Mem at 27.) W

di sagree with defendants that this second step is a necessary
part of the disparate inpact analysis. There is nothing in the
City’s zoning laws that requires an individual to have a certain
| evel of income to live in a single-famly district. See

Hem sphere Bldg. Co. v. Village of Richton Park, 171 F.3d 437,
440 (7th Gr. 1999)(holding that the duty of reasonable
accommodati on should be confined to rules, policies, practices,
or services that hurt handi capped people by reason of their

handi cap rather than those that hurt them by virtue of what they
have in comon with other people, such as a limted anount of
nmoney to spend on housing).
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the defendant’ s actions had a discrimnatory effect on the
physi cal |y di sabl ed conpared to groups of a simlar size |living

toget her; otherwi se “all that has been denonstrated is a

discrimnatory effect on group living.”); Corporation of the

Epi scopal Church, 119 F. Supp. 2d at 1219 (In a case chall enging

the Gty's refusal to permt the construction of a group hone for
recovering drug addicts in a residentially zoned nei ghborhood,
the court held that plaintiffs nust show that they have been
treated differently than other simlarly situated groups.);

Hem sphere Bldg. Co. v. Village of Richton Park, 171 F.3d 437,

440-41 (7th CGr. 1999)(finding that a zoning ordinance limting
t he nunmber of dwellings per acre, thus increasing the cost of
group housing, did not have an discrimnatory adverse inpact on
handi capped i ndi vi dual s seeki ng group housi ng, because the
ordi nance increased the cost of housing for everyone, not just
handi capped i ndividuals). Defendants maintain that plaintiffs
have failed to produce any evidence that they were treated any
differently than any other simlarly sized group of non-rel ated,
non- di sabl ed i ndi viduals seeking to live in a single-famly
residential district, such as students or veterans groups.

Def endants correctly point out that a critical inquiry in a
di sparate inpact case is the relevant group for conparison
purposes. Admttedly, the cases cited by plaintiffs and
defendants are difficult to reconcile. W note that the cases
cited by defendants involved applications for permts for new

construction as opposed to the Oxford House cases relied on by
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plaintiffs, which concerned whet her existing housing would be
avai | abl e to handi capped persons. However, we need not decide
that precise issue for we find that plaintiffs have presented

sufficient evidence to defeat defendants’ notion for summary

j udgnent under either scenario.

Plaintiffs have presented sufficient evidence fromwhich a
reasonable jury could find that defendants’ classification of
Oxford House-Jones Hi Il as a boarding or |odgi ng house woul d have
an adverse inpact on plaintiffs, as disabled individuals,
conpared to a simlarly sized famly where the individuals were
related by bl ood, marriage or adoption. The State Buil ding and
Fire Safety Codes inpose significant building requirenents on
boar di ng and | odgi ng houses that are not inposed on single-famly
resi dences, which would necessarily Iimt the nunber of houses
avai |l abl e to Oxford House residents. Plaintiffs have al so
produced substantial evidence of their need to live in a group
home setting in a residential neighborhood in order to facilitate
their continued recovery from al coholi smand drug addiction.

This is a need that non-handi capped persons do not share and,
t hus, they would not be inpacted as greatly in terns of their

housi ng opportunities as Oxford House residents. See Huntington

Branch, NAACP, 844 F.2d at 938 (finding adverse inpact in Gty’'s

rezoni ng deci si on based upon percentage of mnorities who
requi red subsi di zed housing as conpared to overall percentage of
town residents requiring subsidized housing).

I n Hunti ngton Branch, NAACP, 844 F.2d at 934, the Second
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Crcuit directed that, in determ ning whether evidence of
discrimnatory effect is sufficient, the courts should |Iook to
t he congressional purpose of the statute as gleaned fromthe
| egi slative history, related Title VIl jurisprudence, and
practical concerns. The House Report on the FHAA enphasi zes t hat
the 1988 Anendnments were “intended to prohibit the application of
speci al requirenents through | and-use regul ations, restrictive
covenants, and conditional or special-use permts that have the
effect of limting the ability of such individuals to live in the
resi dence of their choice in the coomunity.” H R Rep. No. 100-
711 at 24. This is precisely plaintiffs’ conplaint.

Plaintiffs have al so produced evi dence of defendants’
sel ective enforcenent of these code provisions against their
group hone. For exanple, they have cited to testinony of Zoning
Comm ssioner H Il that, in his eleven and one-half years with the
City of West Haven, he had never attenpted to force out boarding
house i nhabitants by inspecting and enforcing the zoning
regul ati ons agai nst them despite the know edge of City officials
that they were aware of other group living arrangenents in the
Cty. (H Il Dep. at 99-102.) The GCty, of course, disputes this
and clains that the zoning regul ati ons have been routinely
appl i ed to non-handi capped groups of persons, including students
and veterans groups. (Evangelista Dep. at 12, 13, 40-45; d adw n
Dep. at 72-74.) At a mninum as we have previously found, there
are genuine issues of material fact as to the Cty’'s

discrimnatory enforcenment efforts directed toward the Oxford
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House residents. That, in conbination with the evidence of
discrimnatory intent and the fact that plaintiffs are seeking to
conpel defendants to elimnate an obstacle to their housing,
rather than build housing for them the evidence that plaintiffs
have presented creates a genuine issue of material fact as to
whet her defendants’ code enforcenment has a disparate inpact on
plaintiffs.

Further, although there clearly are legitinmate reasons
justifying limtations on the nunber of individuals who may
reside in a single-famly district,® the City has failed to
provi de any evidence that there was no |l ess restrictive

al ternative. See Hunti ngton Branch, NAACP, 844 F.2d at 940.

% The Land Use Regul ations of the City of Wst Haven
provide in part:

The residential districts established in this
resolution are designed to pronote and
protect the public health, safety, and
general welfare. These regulations are
intended to mai ntain the nei ghborhood
integrity, protect property values, provide
sufficient |ight and open space between
bui | di ngs, prevent congestion of streets,
regul ate demand on public services and

mai ntain control over the quality of the

envi ronnent of the community. The

regul ations are al so designed to provide
sufficient roomfor growh and diversity of
housi ng needs and styles to neet the needs of
the community now and in the future.

Single-Famly residential districts are

desi gned specifically to naintain the
integrity of the neighborhoods with regard to
m ni mum and uniformlot sizes as well as the
single-famly characteristic.

West Haven Land Use Regul ations § 2-1.
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The Fire District argues that even if there is an adverse
i npact, legitimte concerns for the safety of the public, the
residents, and firefighters justify the “famly” and “l odgi ng and
room ng house” provisions of the Fire Safety Code. Further, they
argue that there are no less restrictive alternatives to
acconplish those ends because these are “m ni nuni safety
requirenents. Wiile these safety concerns are very legitimte
and i nportant concerns, defendant has failed to produce any
evidence that there are, in fact, no less restrictive
alternatives. For exanple, as plaintiffs point out, I|nspector
Spreyer testified the elenents of a fire-safe house are good
or gani zati on, housekeepi ng, comruni cation, and awareness of fire
ri sks and prevention. The presence of these factors was never
determ ned at Oxford House-Jones Hill. Plaintiffs have produced
evidence that fire safety matters are discussed at the weekly
house neetings; that there is substantial comrunication between
the residents; that all roonms in the house are accessible to al
residents. Contrary to defendant’s assertion that a reasonable
trier of fact could reach only one conclusion, i.e., that there
was no less restrictive alternative, we disagree and find that
there is at least a genuine issue of material fact as to whether
the safety neasures inposed by the First Fire District, including
the encl osed stair well, a second neans of egress, an automatic
sprinkler system and enlarging all the w ndows, were the |east
restrictive alternative.

Therefore, based on the evidence of record, we deny
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def endants’ notions for summary judgnent as to plaintiffs’
di sparate inpact clains of discrimnation under the FHAA and ADA.

F. FAILURE TO PROVI DE A REASONABLE ACCOVMODATI ON UNDER THE FHAA

AND ADA -- RI PENESS

Plaintiffs’ last theory of discrimnation under the FHAA and
ADA i s based on defendants’ failure to provide a reasonabl e
accommodation by treating Oxford House-Jones H Il as a single-
famly residence which would allow it to continue to operate in
its current condition. 1In several letters to the Gty and First
Fire District, representatives of Oxford House, Inc., requested
such an accommodati on. However, based on the record before the
Court, it is clear that neither Ms. Tsonbanidis nor any of the
John Doe plaintiffs ever pursued a variation or special use
exception fromthe Board of Zoning Appeals or a variation or
exenption fromthe State Building Inspector. Likew se,
plaintiffs did not seek an exenption or variance of the Fire
Safety Code fromthe State Fire Marshal. Defendants assert that
t hey cannot be found to have failed in their obligation to nake a
reasonabl e accommodati on necessary to afford the residents of
Oxford House-Jones Hi Il an equal opportunity to live in a single-
famly residence because plaintiffs never availed thensel ves of
the adm ni strative procedures that would have all owed defendants
to make such an accommodation, and it is premature to assune that
the Gty or State Fire Marshal wll deny plaintiffs the
accommodations that they are seeking should they pursue the

adm ni strati ve avenues of relief available to them
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Def endants assert that plaintiffs’ failure to pursue these
adm ni strative avenues for relief is fatal to their reasonable
accomodation claim-- in other words, that plaintiffs’ claimis
not ripe for adjudication. Plaintiffs maintain, however, that
this process requires public notice and a public hearing, which
woul d subject themto unwanted and unwarranted scrutiny, and,
therefore, they should not be required to exhaust these
adm ni strative renedies.

The ripeness doctrine is invoked to determ ne whether a
di spute has matured to the point that warrants a judici al
determ nation. 13A Charles AL Wight, Arthur R MIller and

Edward H. Cooper, Federal Practice and Procedure, Jurisdiction,

2d 8§ 3532 at 112 (1994). The doctrine is rested both upon the
“case or controversy” requirenent of Article Ill of the United
States Constitution, as well as upon prudential policy

consi derations and concepts of federalism |1d. The central
concern i s whether there are uncertain or contingent future
events that may not occur as anticipated that would render a
judicial determ nation unnecessary. “[l]ts basic rationale is to
prevent the courts, through avoi dance of premature adjudication,
fromentangling thensel ves in abstract disagreenents.” Abbott

Laboratories v. Grdner, 387 U. S. 136, 148 (1967), overruled on

ot her grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977).

In Oxford House-C v. City of St. Louis, the Court held that

plaintiff’'s claimagainst the Gty for failure to provide a

reasonabl e accommodation in the application of its zoning
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regul ations that limted the nunber of unrel ated persons who
could live together in a single-famly district was not ripe for
adj udi cati on because the plaintiff had not applied for a variance
fromthe statute. The Court held that the “Oxford Houses nust
give the City a chance to accommpdate themthrough the Cty’'s
establ i shed procedures for adjusting the zoning code. . . . The
Fair Housing Act does not insulate the Oxford House residents
fromlegitimate inquiries designed to enable |ocal authorities to
make i nfornmed decisions on zoning issues.” 77 F.3d at 253
(internal citations and quotations omtted). The Court then held
that Congress did not intend to renove handi capped people from
participation in the public conponents of zoning decisions to the
extent that participation is required of all citizens. *“ln our
view, Congress also did not intend the federal courts to act as
zoni ng boards by deciding fact-intensive accomodation issues in
the first instance.” |d.

In Oxford House-A v. City of University Cty, 87 F.3d 1022

(8th Cr. 1996), the Eighth Circuit held that a lawsuit filed by
Oxford House challenging the City's single-famly zoning
provi sion (which defined famly to include a group of three
unrel ated persons), was premature, where plaintiff had not
attenpted to exhaust |ocal adm nistrative zoning renedi es before
filing suit. Accordingly, the Court denied plaintiff’s request
for attorney’'s fees, finding that the suit was unreasonably
filed.

In United States v. Village of Palantine, 37 F.3d 1230, 1233
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(7th Cr. 1994), the Seventh Circuit held that plaintiff’s
reasonabl e accommodati on claimwas not ripe for adjudication
because the plaintiff had not requested a special use exception
fromthe Village which would allow the Oxford House group honme to
operate in the single-famly district. Until it did, the Court
noted, the Village could not authorize the current use of the
Oxford House facility. 1d. at 1233. Thus, the Court held that
before the plaintiff would have a ripe claim the Village nust be
af forded an opportunity to make a reasonabl e accommobdati on
pursuant to its own |awful procedures, unless it was clear that
the result of such procedures is foredooned.?® 1d. at 1234.

The Court al so addressed the sane argunment raised by plaintiffs
in the instant case, i.e., that requiring the Oxford House group
home to utilize the procedures for obtaining special use approval
was itself a failure on the part of the Village to make a
reasonabl e accommodati on to the needs of the handi capped due to
the stigmatizing effect of the public scrutiny that would
necessarily follow. That claim the Court held, was ripe.

Enpl oyi ng a bal ancing test, the Court held that the burden on the
residents inposed by a public hearing did not outweigh the
Village's interest in applying its facially neutral law to all
applicants for a special use approval. Finding that the Village

uniformy required a special use approval for all non-permtted

% |n a footnote, the Court noted that if the plaintiff had
brought an intentional discrimnation claim rather than a
failure to make a reasonabl e accomodati on, that claim*“m ght
wel|l be presently ripe even though Oxford House-Mal | ard has not
sought a special use approval.” 37 F.3d at 1233, n.3.
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uses, and that this process was not limted to the handi capped
nor was it applied in a discrimnatory manner, the Court held
that the Village's procedures did not violate the FHAA. 1d. at
1234. The Court noted that the plaintiffs did not need to foll ow
t hese procedures if resort to themwas manifestly futile. [d.
However, the Court found that was not the case in light of the
Village' s “exenplary record in responding to the needs of

handi capped individuals.” [d.

In the instant case, it is undisputed that Oxford House-
Jones Hill has not requested a special use permt, an exenption
or variation fromthe Zoning Board of Appeals or fromthe State
Bui l ding Inspector. Likew se, it has not requested an exenption
or variance fromthe State Fire Marshal .?" Until it does,
neither the Gty nor the Fire District can authorize the current
use of the property nor can they provide plaintiffs with the
“reasonabl e accommodati on” which they seek. Plaintiffs nmust give
def endants an opportunity to accommbdate them through the
est abl i shed procedures. Because plaintiffs may be granted the

relief they seek through these channels, we find that their

27 The First Fire District asserts that the local fire
mar shal does not have the authority to waive the State Fire Code.
“No discretion is granted. Once a determnation is nade that an
owner is violating the Code, the local official nust order the
abatenent of the violation.” (Fire District’s Br. at 26)(citing
Conn. Gen. Stat. 8 29-306, which provides that “Wen the | ocal
fire marshal ascertains that there exists in any building . . . a
condition in violation of the statutes relating to fire
prevention or safety . . . he shall order . . . the conditions
remedi ed by the owner or occupant . . . .”). The only provision
for discretion in the enforcenment of the Code is granted to the
State Fire Marshal by Conn. Gen. Stat. § 29-296. See Note 16,

supra.
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reasonabl e acconmodation clains are not ripe for adjudication.?

Al t hough these procedures may subject plaintiffs to
undesired public scrutiny, we find, based on the caselaw cited
above that plaintiffs nust first pursue these avenues of relief
before asserting a federal discrimnation claimagainst these
defendants for failure to accomodate, particularly given
defendants’ unrefuted assertions that they thenselves do not have
the authority to grant plaintiffs the accommobdati ons they are
seeking. It is not the function of this Court in the first
instance to act as a zoning board of appeal to review the fact-

i ntensi ve zoning issues presented by plaintiffs’ acconmodati on
request. Further, plaintiffs have not shown that it would be an
exercise in futility to seek a special use exception. The | ocal
and State authorities that have been vested wth the authority to
decide these matters in the first instance should be given the
opportunity to decide whether plaintiffs should be granted the
reasonabl e accommodati on they request before this Court is asked
to review a claimfor an alleged denial of a reasonable
accommodat i on.

Accordi ngly, because we find that plaintiffs’ discrimnation

%  The requirenent that plaintiffs give defendants an

opportunity to provide the reasonabl e accombdati ons that they
seek by pursuing the |l ocal and state exenption and vari ance
procedures is different than exhaustion of adm nistrative
remedi es before HUD under the FHAA. The FHAA permts private
enforcenent of the Act “whether or not a conplaint has been filed
under section 3610(a) of this title. . . .7 42 U S.C. 8§
3613(a)(2); see Assisted Living Associates of Myorestown, L.L.C
v. Morestown Township, 996 F. Supp. 409 (D.N.J. 1998). (Section
3610(a) sets forth the adm nistrative conplaint procedures before
the Secretary of Housing and Urban Devel opnent.)
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clains under the FHAA and ADA for failure to provide a reasonable
accommodation are not ripe for adjudication, the Court grants
defendants’ notion for sunmary judgnment without prejudice to
plaintiffs’ reasserting these clainms after they have pursued the
avai |l abl e adm ni strative renedi es.

H VIOATION OF THE EQUAL PROTECTI ON CLAUSE

Plaintiffs’ final claimis asserted under 42 U.S.C. § 1983,
for defendants’ violation of the Equal Protection C ause by
virtue of their unreasonable, arbitrary, and capricious
di scrimnation against plaintiffs on the basis of their handi cap.
They further argue that this violation occurred pursuant to a
muni ci pal “policy or custoni because the actions of the Gty
officials were overseen by the Mayor hinself, as well as the
Comm ssi oner of Planning and Zoning. Likew se, the actions of
the First Fire District were overseen by the State Fire Marshal

The Equal Protection Cl ause of the Fourteenth Amendnent
prohibits states fromdenying their citizens “the equal
protection of the laws.” U S. Const. anmend. XIV. This directive
requires states to treat simlarly situated persons simlarly.

In cases in which a governnent ordinance discrimnates on its
face agai nst a non-suspect group of persons, courts are required
to determ ne whether there is a rational relationship between the
ordi nance’s classification and a |l egitimte governnental goal.

Pack v. O ayton County, 1993 W. 837007, at *8 (citing Gty of

G eburne v. Ceburne Living Gr., 473 U S. 432, 442-47 (1985)).

However, in cases in which a governnental body is alleged to have
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unequal |y adm nistered a facially neutral ordinance, the
plaintiffs nmust show that there was intentional discrimnation.
Id.

We have already ruled that as to the First Fire District
there is no evidence to support a claimof intentional
discrimnation. Therefore, we dismss plaintiffs’ section 1983
claimagainst the Fire District on that basis.

As to the Cty, we found genuine issues of material fact as
to plaintiffs’ claimof intentional discrimnation. Therefore,
we turn to the question of whether plaintiffs has presented
evi dence of a nunicipal “custonmi or “policy” or of deliberate
indifference to support their claimof nunicipal liability

against the Cty. See Mnell v. Departnent of Social Services,

436 U.S. 658 (1978). Municipal liability cannot be based upon a

t heory of respondeat superior. Plaintiffs have failed to produce

any evidence that the Cty of West Haven had a policy or custom
of adm nistering the zoning and buil ding codes in a nmanner that
di scri m nated agai nst handi capped persons or of denying housing
opportunities to individuals or groups because of their

handi capped status. W find no evidence of other simlar

incidents by the Cty nor a pattern of m sconduct. See Cty of

Canton v. Harris, 489 U S. 378, 385-87 (1989). Accordingly, we

grant defendants’ notions for summary judgnment as to plaintiffs’
cl ai ms under section 1983.

1 11. CONCLUSI ON

For the reasons discussed above, the Mtion for Summary
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Judgnent of the First Fire District [Doc. # 44] is CGRANTED as to

plaintiffs’ clains for intentional discrimnation and failure to
provi de a reasonabl e acconmopdati on under the FHAA and ADA. It is
al so GRANTED as to plaintiffs’ clainms under 42 U S. C. § 1983. It
is DENTED as to plaintiffs’ claimof disparate inpact

di scrimnation under the FHAA and ADA. The Modtion for Summary
Judgnent of the Gty of Wst Haven [Doc. # 63] is GRANTED as to

plaintiffs’ clains for failure to provide a reasonable
accommodati on under the FHAA and ADA and as to plaintiffs’ clains
under 42 U.S.C. 8 1983. It is DENIED as to plaintiffs’ clains of
intentional discrimnation and adverse inpact discrimnation
under the FHAA and ADA
SO ORDERED.

Dat ed: January 30, 2001.

Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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