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l.
John Donald Rodio (“thedebtor™) filed a Chapter 13 petition on September 1,

2000. In his bankruptcy schedules, he listed as an asset a 1997 Freightliner tractor



(“thetractor” ), encumbered by a purchase money security interest held by Associates
Commercial Corporation (“the creditor”). On October 4, 2000, the debtor filed a
motion, pursuant to Bankruptcy Code & 506(a)* , alleging he is a joint owner of the
tractor and requesting the court to determinethevalue of thetractor to be $29,975, the
debt to the creditor to be $61,3256 and $31,381 of the debt to be unsecured.

Thecreditor, on October 30, 2000, filed a motion for relief from the automatic
stay imposed by Bankruptcy Code § 362(a), stating the creditor wished to enforceits
security interest in thetractor, thetitletowhichisin R& R Trucking,L.L.C. (* R&R"),
and that the debtor had guaranteed R& R’s debt to the creditor.

At the scheduled hearing on both motions, the parties agreed to submit the
matters to the court on a stipulation of facts and briefs. The submitted stipulation
statesthat ownership of thetractor isin R& R, a Connecticut limited liability company,

in which the debtor isa member-shareholder; the creditor holds a perfected security

Section 506(a) provides:

Determination of secured status.

(&) An allowed claim of acreditor secured by alien on property in which
theestatehasan interest, or that issubject to setoff under section 553 of
thistitle, isa secured claim to the extent of the value of such creditor’s
interest in the estate' sinterest in such property or to the extent of the
amount subject to setoff, asthe case may be, and isan unsecured claim
to the extent that the value of such creditor’sinterest or the amount so
subject to setoff is less than the amount of such allowed claim. Such
value shall be determined in light of the purpose of the valuation and of
the proposed disposition or use of such property, and in conjunction
with any hearing on such disposition or use or on a plan affecting such
creditor’sinterest.



interest in the truck; the debtor guaranteed R& R’s debt, now in default; the debtor
uses, operatesand maintainsthetractor in R& R’sbusiness; thetractor helpsgenerate
income for R& R’sbusiness; and the debtor intends, in his Chapter 13 plan, to repay
debts.?

.

Thedebtor arguesthat he hasequitablerightsin thetractor because heusesit
to produce revenue for R&R, which, in turn, provides the income that the debtor
expectstousetofund a Chapter 13 plan; that asa guarantor of R& R’sdebt, pursuant
to Part 5 of Article 9 of the Uniform Commercial Code, he possesses rights in the
tractor; and that hisequitablerightsinthetractor sufficiently satisfy Bankruptcy Code
§ 5413 s0 as to become property of the debtor’sestate. The debtor contendsthat the
tractor isnecessary tohisChapter 13reorganization plan, sothat thecourt should deny
the creditor’s motion for relief from stay. The debtor asserts, without supporting
argument, that the court should grant hismotion for adetermination of secured status
under 8 506(a).

The creditor deniesthat the debtor hasrightsin the tractor sufficient for the

debtor to utilize §506(a) or to deny thecreditor itsright to enforceitssecurity interest

The stipulation also covers the companion Chapter 13 case of Michae
O’ Shaughnessy, theother member-shareholder of R& R, in which thepertinent
schedules, and motions and positions of the partiesare mirror images of those
in the debtor’s case.

Section 54l(a)(1) providesthat property of the estate comprises “ all legal and
equitableinterests of the debtor in property as of the commencement of the



in thetractor.
[11.

The debtor cites a mixture of court rulings and statutes which he contends
support hispositions. After review, the court isunable to find the debtor’ s positions
sustainable.

A.

With respect to theeffect of the Uniform Commercial Codegrantingthedebtor
rightsin thetractor because of hisstatusasa guarantor, Part 5 of Article 9 dealswith
rightsof parties after default. Conn. Gen. Stat. § 42(a)-9-504(5) provides: “ A person
who isliable to a secured party under a guaranty ... and who receives a transfer of
collateral from the secured party or issubrogated to hisrightshasthereafter therights
and dutiesof the secured party.” Thereisno claim that any of these conditionsapply
here. The court has noted no other provisions of Article 9, Part 5 that have any
relevance to these proceedings.

B.

Under the Connecticut statutes establishing limited liability companies, it is

clear that while the debtor’s membership interest in R& R isproperty of the debtor’s

estate,* property of R&R is not. See Conn. Gen. Stat. § 34-167(a) (West 1997)

Conn. Gen. Stat. 8§ 34-169 (West 1997) statesthat a “ limited liability company
membership interest is personal property,” and 8 34-10l further provides that
alimited liability membership interest “ meansa member’ s share of the profits
and losses of the limited liability company and a member’s right to receive
distributions of the limited liability company’s assets....”
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(Ownership of limited liability company property ,“Property transferred to or

otherwise acquired by a limited liability company is property of the limited liability
company and not of the membersindividually. A member hasno interest in specific
limited liability company property.”).

A ruling in this circuit which comes closest to supporting the debtor’s

contentionsis|n re 48" Street Steakhouse, 835 F.2d 247 (2" Cir. 1987). In that case,

the debtor was a sublessee of certain real property. The Court of Appealsruled that
the landlord’s action to terminate the prime lease, which would have necessarily
terminated thedebtor’s right, under itssublease, to possession of the leased property,
violated the automatic stay. Here, according to the stipulation, the debtor has
possession of thetractor, but such possession isonly on behalf of R& R. Thus,In re48"

Street Steakhouse is not truly on point. Unlike the debtor in In re 48" Street

Steakhouse, this debtor has no possessory interest in the tractor that is exercisable

either for his own benefit or that of his creditors. Cf. Cardinal Industries, Inc. v.

BuckeyeFederal Savings& L oan Association (InreCardinal Industries, Inc.), 105B.R.

834, 852 (Bank. S.D. Ohio, 1989) (Debtor’s general partnership interestsin limited
partnership property werenot equitableor legally cognizablerightsof debtor aswould
make limited partnership property subject to automatic stay provisions). The court
concludesthat thecreditor isentitled toamodification of theautomatic stay sothat the
creditor may enforceitssecurity interest in thetractor.

Having determined that thedebtor’ sestatehasnointerest in thetractor, except

for thedebtor’s stipulated present possession of the tractor, the court concludesthat,



for the purposes of § 506(a), the creditor’s claim arising under the debtor’s guaranty
of R&R’s note is not “secured by a lien on property in which the estate has an
interest.” 11 U.S.C. 8§ 506(a). Accordingly, the court concludes that such claim is
wholly unsecured, and 8§ 506(a) isinapplicable.

V.

CONCLUSION

In accordance with the foregoing discussion, the court concludes that (i)
Bankruptcy Code 8§ 362(a) doesnot stay thecreditor’saction toforecloseitslien on the
tractor owned by R& R and thecreditor isentitled torelief from stay asto thedebtor’s
possession of thetractor, and (ii) the creditor’s claim against the debtor, pursuant to
the debtor’sguaranty, isan unsecured claim precluding the debtor’ s use of § 506(a).
The creditor’s motion is, therefore, granted and the debtor’s motion isdenied. It is

SO ORDERED.

Dated at Hartford, Connecticut, this day of January, 2001.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE



UNITED STATESBANKRUPTCY COURT
DISTRICT OF CONNECTICUT

IN RE:
JOHN DONALD RODIO, Chapter 13

Debtor Case No. 00-22391

)
ASSOCIATESCOMMERCIAL )

CORPORATION,

)

)

M ovant )

)

V. )

)

JOHN RODIO, )
MOLLY T.WHITON, )

)
Respondents )

)

ORDER

Themotion of AssociatesCommercial Corporation for relief fromtheautomatic
stay having been duly noticed and heard, and the court havingissued aruling of even
date thereon, in accordance with which, it is hereby

ORDERED AND ADJUDGED that the automatic stay imposed by 11 U.S.C.
8 362(a) bemodified so that Associates Commercial Corporation may pursueall of its
remedies under the documents evidencing its security interest in and to that certain
1997 Freightliner Tractor as more further delineated in the pleadings.

Dated at Hartford, Connecticut, this day of January 2001.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE



UNITED STATESBANKRUPTCY COURT
DISTRICT OF CONNECTICUT

IN RE:
JOHN DONALD RODIO, Chapter 13
Debtor Case No. 00-22391
)
JOHN RODIO, )
M ovant

V.

)
)
)
)
)

ASSOCIATESCOMMERCIAL )

CORPORATION, )
MOLLY T. WHITON, )
)
Respondents )
)
ORDER

The motion of John Rodio, the debtor, for valuation of security pursuant to
11 U.S.C. 8 506(a), having been duly noticed and heard, and the court having issued
aruling of even date thereon, in accordance with which, it is hereby

ORDERED AND ADJUDGED that the motion be denied.

Dated at Hartford, Connecticut, this day of January, 2001.

ROBERT L. KRECHEVSKY
UNITED STATES BANKRUPTCY JUDGE



