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Batinik & Grater, P.C.
P. O. Box 942
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MEMORANDUM OF DECISION RE:
MOTION TO REOPEN NO ASSET CHAPTER 7 CASE TO CREDITORS

Lorraine Murphy Walil, United States Bankruptcy Judge

The matter before the court is the above-captioned debtor’ s (the “Debtor”) Motion To Reopen
(Doc. 1.D. No. 8, the“Motion™) this chapter 7 case to add creditors omitted from the Debtor’ s schedules
and matrix.

l. FACTS

! Thisisacore matter pursuant to 28 U.S.C. § 157.



The Debtor commenced thiscase by voluntary petitionfiled on May 26, 1999. (SeeDoc. I.D. No.
1.) The Debtor filed her schedules and statement of financid affairs (collectively, with the Summary of
Schedules, the Debtor’ s lists and matrix, the “ Schedules’) at the sametime. (See Doc. I.D. No. 1.) The
Clerk’ s Office issued aNotice of Chapter 7 Bankruptcy Case, Meeting of Creditors, & Deadlines (Doc.
[.D. No. 2, the “Notice”) on May 27, 1999. The Notice did not set a deadline for filing proofs of clam
but, rather, contained the following language: “Please Do Not File a Proof of Clam Unless Y ou Receive
aNotice To Do So.” (See Notice.)? The Notice set August 30, 1999 asthelast day for filing complaints
for determinations of nondischargeability under Bankruptcy Code 88 523(a)(2), (4), (6) or (15). (See
Notice.) The meeting of creditors provided for by Bankruptcy Code § 341 was held on June 29, 1999

and, on June 30, 1999, the chapter 7 trustee filed a Trustee’ s Report of No Didtribution. (SeeDoc. I.D.

2 The foregoing language is in accordance with Rule 2002(e) of the Federd Rules of
Bankruptcy Procedure which provides in relevant part as follows:

In achapter 7 liquidation casg, if it appears from the schedules that there are no
assets from which a dividend can be paid, the notice of the meeting of creditors may
include astatement . . . that it isunnecessary tofileclaims. . . [a” Rule 2002(e) Notice’].

Fed R. Bankr. P. 2002(e) (West 2003). Rule 3002(c)(5) of the Federa Rules of Bankruptcy Procedure
providesin relevant part asfollows:

If [aRule 2002(e) Notice] . . . was given to creditors . . ., and subsequently the
trustee natifiesthe court that payment of adividend gppears possible, the clerk shdl notify
the creditors of that fact and that they may file proofs of clam within 90 days after the
mailing of the notice [a*“Rule 3002(c)(5) Notice’].

Fed. R. Bankr. P. 3002(c)(5) (West 2003). A case in which a Rule 2002(e) Notice has been sent and

not followed by a Rule 3002(c)(5) Notice hereafter isreferred to asa“No-Asset Case’. As gppearsin
the main text of this memorandum, this caseisaNo-Asset Case.
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No. 4.) The Debtor received her chapter 7 discharge (the “ Discharge’) by order entered on September
14,1999. (See Doc. I.D. No. 5.) A Fina Decree that the etate “ha{d] been fully administered” was
entered on September 22, 1999 (see Doc. 1.D. No. 7) and the case was closed on the same day.

The Debtor filed the Motion on June 10, 2002. (See Doc. I.D. No. 8.) The Motion seeks to
reopen this chapter 7 case for the purpose of adding three creditors® who were not listed in the Schedules.
Annexed to the Motion is the Debtor’s affidavit swearing that such omisson was “inadverten[t].” (See
Doc. I.D. No. 8)) The Debtor initidly sought to use this court’s“ Short Calendar Procedure” to obtain an
order granting the Moation without ahearing if therewere no timely objection. (See Doc. I.D. Nos. 9, 10.)
However, stating that atimely objection to the Motion had been filed, the Debtor requested that the M otion
be scheduled for a hearing. (See Doc. 1.D. No. 11, the “Hearing Request.”)* Pursuant to the Hearing
Request, ahearing (the“Hearing”) on the M otion was scheduled for, and convened on, July 17, 2002. At
the Hearing, Carl and Susan Silvestri (collectively, the* Objecting Creditors’) gppeared pro se and ordly
objected to the Mation. At the conclusion of the Hearing (at which neither Sde submitted evidence), the
court took the matter under advisement and scheduled post-Hearing briefing.  The Debtor and the
Objecting Creditors (pro se) both filed post-Hearing briefs. Annexed to the Objecting Creditors post-

Hearing brief are documents which, for the purposes of this memorandum only, the court will treet as

3 The creditors are: Joseph Refino (the Debtor’s former husband); and Carl and Susan
Slvedri.

4 In fact, the docket for this case evidences that no such objection had been filed with this
court. However, the court treats the Hearing Request as awaiver of the Debtor’ s rights under the Short
Caendar Procedure. Accordingly, the court treats the Objectors Brief (as defined below) as atimely
written objection to the Mation.
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admissble evidence. (See Doc. I.D. No. 15, the “Objectors Brief.”) The court gleans the following
dlegations from the Objectors Brief and the attachments thereto.

The Objecting Creditors claim that on or about January 5, 1998, they (as creditors) entered into
an agreement with the Debtor and her then-husband (as debtors) for an unsecured, interest freeloaninthe
amount of $20,000, payable in ingtalments of $500.00 per month. The Objecting Creditors dlege that
suchloan dready had been fully funded, dlegedly from fundsearmarked for the Objecting Creditors young
daughter’s“collegefund.” The Objecting Creditors further dlege that, after about four years of payments
(primaxily by the Debtor’s former husband), the Debtor and her former husband defaulted on the loan.
Unaware of the Discharge, the Objecting Creditors retained an attorney to sue the Debtor and her former
husband on theloan, which the attorney did in or about May of 2002.° Shortly theresfter, the Debtor filed
the Motion.

The Objecting Creditorsassert that the Debtor’ sfailuretolist theminthe Scheduleswasintentiond.
Moreover, the Objecting Creditors dlege:

[The Debtor] . . . isawoman who isin amuch better financia Stuation today than

weare. Shehasno billsthanksto Chapter 7; sheworks40 to 50 hoursaweek asatravel

agent, plus commission, drives a car, that is newer than ours, lives in an apartment that

costs more than ours. And most recently married in St. Marten, where she had the

wedding she’ d dreamed.

We are not abusiness, nor a corporation, something that she wastwo years prior
to her origina bankruptcy (but not listed), and have no insuranceto protect ourselves. We
were the best of friends, friends who were totaly unaware that the day she attended our

daughters’ [sic] (her godchild) graduation, she was Signing the papersto re-open this case
agang us.

5 The Debtor’ s former hushand dlegedly aso had filed a bankruptcy petition of which the
Objecting Creditors were then apparently aso unaware.
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(Objectors Brief a 2.) This matter now isripe for decison.



. DISCUSSION

The Objecting Creditors objection to the Motion is based on the assumption that the Debtor’s
amendment of the Schedules will do the Objecting Creditors some harm (or at least more harm than the
entry of the Discharge had dready inflicted). That is not so. Although there is not complete agreement
among the courts on thisissue, the more recent and better reasoned cases hold that, in No-Asset Cases,
actua scheduling of acreditor isnot necessary to render an otherwise dischargeable debt discharged. See,
e.g., Beezley v. California Land Title Co. (Inre Beedey), 994 F.2d 1433 (9™ Cir. 1993) (per curiam);
In re Rollinson, 273 B.R. 352 (Bankr. D. Conn. 2002) (Dabrowski, J.). The foregoing has been held to
apply evenif thefallureto schedulewas not inadvertent. See, e.g., Watson v. Parker (InreParker), 313
F.3d 1267, 1268 (10" Cir. 2002); In re Woolard, 190 B.R. 70 (Bankr. E.D. Va. 1995).° Thus, the
Objecting Creditors are no worse off if the Schedules are amended as proposed than if they are not. That
is because, as established by the foregoing line of cases, Section 523(a)(3)(A) does not apply in a No-

Asset Case.” Moreover, the proposed amendment to the Schedules has no effect upon whether Section

6 However, asthis court has previoudy noted: “It isnever appropriate for adebtor to omit
a clam intentiondly from the debtor's schedules [even if the debtor intended that such debt not be
discharged] . . . because a debtor has a statutory duty to file an accurate schedule of clams.” Inre
Boland, 275 B.R. 675, 677 n.3 (Bankr. D. Conn. 2002) (emphasisin origind).

! Bankruptcy Code § 523(a)(3) provides as follows:

[A discharge under section 727 . . . of this title does not discharge an individua
debtor from any delot] . . . nether listed nor scheduled under section 521(1) of thistitle,
with the name, if known to the debtor, of the creditor to whom such debt isowed, intime
to permit—

(A) if such debt is not of a kind specified in paragraph (2), (4), or (6) of
this subsection, timely filing of aproof of claim, unless such creditor had notice or
actud knowledge of the case in time for such timdly filing; or
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523(8)(3)(B) may apply in this case. If the Objecting Creditors can prove a vdid clam for
nondischargesbility under Bankruptcy Code 88 523(a)(2), (4) or (6) and that they lacked the requisite
“natice or actud knowledge,” they would remain free to assert such aclam in any court of competent
jurisdiction even if the Schedules are amended as proposed. See Boland, 275 B.R. at 679 n.6.2
InBoland, thiscourt held that the foregoing andysisdid not mean that groundsfor reopening under
11 U.S.C. 8§ 350 did not exist and encouraged debtorsto reopen casesto correct their schedulesif for no
other reason than to equip the Clerk’ s office to ded with late-identified assets. See Boland, 275B.R. a
678. However, athough the Objectors Brief (deemed to be awritten objection to the Motion) must be
overruled, the court declines now to grant the Motion. That is because creditors who were liged in the
Schedules (the “ Other Creditors’) were not notified concerning the M otion and thus were deprived of the
opportunity to raise (or waive) certain other issues noted but left undecided by Boland. See Boland, 275

B.R. & 678 n.5.

(B) if such debt is of akind specified in paragraph (2), (4), or (6) of this
subsection, timely filing of a proof of dam and timely request for adetermination
of dischargeahility of such debt under one of such paragraphs, unless such creditor
had notice or actua knowledge of the caseintimefor suchtimdy filing and request

11 U.S.C.A. § 523(a)(3) (West 2003).

8 The Objecting Creditors have not stated the grounds for a Section 523(a)(2), (4) or (6)
daminthe Objectors Brief. However, the court declinesto hold that moreartfully drawn pleadings could
not do 0. Nevertheless, given potentia contempt sanctionsfor violation of the Discharge and/or exposure
to liability for damages under Bankruptcy Code 8§ 523(d) for nondischargesbility complaints brought
without “subgtantial justiffication]”, the court urges the Objecting Creditors to obtain advice of counsdl
before any decisionto fileacomplaint dleging a Section 523(8)(3)(B) clam of nondischargeability against
the Debtor.
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1. CONCLUSON

For the reasons discussed above, (a) by separate margina order the Objectors Brief (deemed to
be an objection to the Motion) shall be overruled and (b) unless on or before February 19, 2003 the
Debtor shdl file a certificate of service (pursuant to this court’s Short Caendar Procedure or otherwise)

cartifying that the Motion has been duly served on the Other Creditors, aseparate margina order will enter

denying the Mation.
BY THE COURT
DATED: February 5, 2003
Lorraine Murphy Well
United States Bankruptcy Judge



