UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

SANDRA DALLAI RE,
Pl aintiff,

- agai nst - : NO 3:000V01144( GG
MEMORANDUM DECI SI ON

LI TCHFI ELD COUNTY ASSCCI ATI ON FOR
RETARDED CI Tl ZENS, | NC., PATANN
LYON, and MARY ELLEN PESI NO,

Def endant .

This is an action for disability discrimnation brought
under the Anericans with Disabilities Act ("ADA") and
Connecticut’s Fair Enploynent Practices Act ("CFEPA"). Defendant
Pat ann Lyon! has nmoved to dismiss Count Il (retaliation under the
ADA), and Counts 111, IV, and V (clains under the CFEPA).

Def endant LARC, the Litchfield County Association for Retarded
Citizens, Inc., has noved to dismss Count VII (breach of the
covenant of good faith and fair dealing).? [Doc. # 6]. For the
reasons set forth bel ow, defendants’ notion will be granted.

A notion to dismss filed pursuant to Rule 12(b)(6), Fed. R

' Plaintiff has dism ssed defendant Larry Casella. As of
the date of this ruling, defendant Mary Ellen Pesino has not been
served. The sane cl ains have been asserted agai nst defendant
Pesi no as agai nst defendant Lyon, and our ruling would be the
sane as to defendant Pesi no.

2 Al though defendants’ notion to dismss indicates that it
is challenging Count VI and all clains against defendant Lyon,
t he menorandumin support of the notion, plaintiff’s opposition,
and defendants’ reply address the counts set forth above. The
Court wll do likew se.



Cv. P., tests only the sufficiency of the conplaint and shoul d not
be granted unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of her claimthat would entitle

her torelief. Conley v. Gbson, 355 U S. 41, 45-46 (1957). The

issue is not whether the plaintiff will prevail but whether she is

entitled to offer evidence in support of her claim Villager Pond,

Inc. v. Darien, 56 F.3d 375, 378 (2d Gr. 1995), cert. denied, 519

US 808 (1996). In ruling on a notion to dism ss, we accept as
true all allegations of the conplaint, and draw all reasonable

inferences in favor of the plaintiff. Still v. DeBuono, 101 F.3d

888, 891 (2d Cr. 1996).

Backgr ound

The follow ng facts are taken fromplaintiff’s anended
conplaint and are presuned to be true for purposes of this notion
to dism ss.

Plaintiff, Sandra Dallaire, suffers from Madel ungs D sease,
whi ch she describes as a genetic condition affecting the joints,
causing trenmendous pain and limted physical ability in both
arnms. This condition prevents plaintiff fromlifting heavy
obj ects or carrying heavy materi al s.

I n Septenber 1997, plaintiff was hired by Defendant LARC as
a Qualified Mental Retardation Professional ("QVRP')/Program
Coordi nator. She did not have a bachelor’s degree at the tine

she was hired and states that she was told by the Director of



Vocati onal Services and the Personnel Director that this was not
a problem Defendant was aware of plaintiff’s nedical condition
fromthe outset and in January, 1998, reduced plaintiff’s hours
and allowed her to work fromhonme in an effort to accommodat e her
medi cal condition.

At various tinmes during her enploynment, plaintiff was
required to undergo surgical procedures to treat her nedica
condition. In January, 1999, plaintiff left a phone nessage for
Pat ann Lyon, the new Residential Director, advising her that she
woul d be unable to work for a week due to disabling pain that she
was experiencing and that she was going to require another
surgery in |ate February. Defendant Lyon returned plaintiff’s
call stating that plaintiff could either resign or take nedical
| eave. |If she took nedical |eave, plaintiff would not be
returned to her sane position since she did not have a bachelor’s
degree and, therefore, was not qualified for the position
according to federal guidelines.

Plaintiff then asked defendant Lyon and def endant Pesi no,

t he Personnel Adm nistrator, to nake a reasonabl e accommodati on
of her disability. Defendant responded to this request by
offering plaintiff a managerial position, which plaintiff viewed
as a denotion. Additionally, plaintiff was unsure that she could
performthe job due to the physical demands of the position.
Plaintiff requested a job description, which defendants Lyons and
Pesino refused to give her until such tine as plaintiff had
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supplied themw th docunentation from her physician as to her
preci se physical limtations. On February 10, 1999, defendant
Pesino notified plaintiff that the only position they would offer
her was that of "Supportive Living Manager," which required the
di rect physical care of patients, which plaintiff could not
perform It also carried a significant reduction in salary and
a change in hours and duties fromplaintiff’s prior position.

Due to her inability to performthe duties of Supportive Living
Manager, plaintiff notified defendant of her intention to resign
on March 18, 1999.

Plaintiff, through counsel, then filed a discrimnation
charge with the EEOC and CCHRO agai nst defendant LARC. No ot her
respondents were listed. After receiving a right-to-sue letter
fromthe EECC and a waiver of jurisdiction fromthe CCHRO this
| awsuit ensued. Count | alleges a violation of the ADA by
def endant LARC. Count Il alleges a violation of the anti-
retaliation provisions of the ADA by LARC and the i ndividual
defendants. Counts IIl, IV, and V allege violations of the CFEPA
by all defendants. Count VI is against defendant LARC for breach
of inplied contract, and Count VII is against defendant LARC for
violation of the inplied covenant of good faith and fair dealing.

Di scussi on

1. ADA d ains Agai nst |Individual Defendants

Plaintiff has withdrawn her clains in Count |l under the ADA



agai nst the individual defendants. Therefore, the Court need not
address the nerits of defendants’ notion on this issue. These
clains will be dism ssed, |eaving LARC as the only defendant as

to Count 1I1.



2. CFEPA d ains Agai nst the | ndividual Defendants

Def endants assert that plaintiff’s CFEPA cl ai ns agai nst
def endant Patann Lyon nust be dism ssed for failure to exhaust
adm ni strative renedi es because Lyon was not naned as a
respondent in the admnistrative conplaint. Plaintiff responds
that, although she did not directly nane Lyon as a respondent,

t he CCHRO conpl ai nt di scussed at |ength Lyon’s involvenent with
the alleged discrimnation, thus putting Lyon on notice of
plaintiff's discrimnation allegations. Thus, she asserts that
"for all practical purposes"” the admnistrative renmedi es agai nst
Lyon have been exhausted. (Pl.’s Mem at 6.) Mor eover,
plaintiff argues that Lyon is not prejudi ced because the
allegations in this conplaint and the adm ni strative conpl ai nt
are the sane, Lyon is represented by the sane counsel as LARC,
and both had the sane opportunity to resolve this matter at the
adm ni strative |evel

As the parties recogni ze, there are |imted exceptions to
t he exhaustion of admnistrative renedies requirenent. See

Mal asky v. Metal Products Corp., 44 Conn. App. 446, 453, cert.

deni ed, 241 Conn. 906 (1997). Under the "identity of interests”
exception, upon which plaintiff relies, a plaintiff may maintain
an action against a defendant even if he or she was not

specifically named as a respondent in the admnistrative



conpl ai nt under certain conditions.® |d. Anticipating this
argunment, defendants state that this exception does not apply
because plaintiff was represented by counsel when she filed her
CCHRO conpl ai nt .

The "identity of interests" exception has been held to apply
only when plaintiffs were not represented by counsel at the tine
they filed their adm nistrative discrimnation charges. See

Peterson v. Gty of Hartford, 80 F. Supp. 2d 21, 24 (D. Conn.

1999); Harrington v. Hudson Sheraton Corp., 2 F. Supp. 2d 475,

478 (S.D.N. Y. 1998). Unlike a pro se plaintiff, an attorney is
expected to conply with the procedural requirenents of the CFEPA

See Natale v. Town of Darien, No. 3:97CV583(AHN), 1998 W. 91073,

at *6 (D. Conn. Feb. 26, 1998); DelLoreto v. Ment, 944 F. Supp.

1023, 1035 (D. Conn. 1996) (stating that "a party nust follow the
adm ni strative procedures established by the legislature" to
bring a CFEPA clain). Thus, plaintiff’s failure to follow the

CFEPA' s adm ni strative procedures nandates that this claimbe

3 In Malasky, the court excused a pro se plaintiff's
failure to nanme all respondents where the body of her CCHRO
conplaint identified these individuals. The Court exam ned five
factors in making this exception: 1) whether the unnaned party's
role was known at the time the conplaint was filed; 2) whether
the interests of the nanmed and unnaned party are so simlar that
conpliance could be obtained without the unnaned party; 3)
whet her the failure to include the unnaned party resulted in
actual prejudice; 4) whether the unnaned party has infornmed the
plaintiff that it should bring suit against himthrough the naned
party; and 5) whether the conplaint was filed pro se. Ml asky,
44 Conn. App. at 453-54; see also Natale v. Town of Darien, No.

3: 97CV583( AHN), 1998 W. 91073, at *6 (D. Conn. Feb. 26, 1998).




di sm ssed as to defendant Lyon.

3. Breach of Implied Covenant of Good Faith and Fair Dealing

Last, defendant LARC noves to dismss plaintiff’'s state-|aw
claimfor breach of the inplied covenant of good faith and fair
dealing on the ground that plaintiff has an adequate statutory

remedy, citing Atkins v. Bridgeport Hydraulic Co., 5 Conn. App.

643, 648 (1985). Plaintiff responds that the CFEPA was not
intended to preenpt state common-|law tort clains.

Connecticut courts have recogni zed that "[e]very contract
carries an inplied covenant of good faith and fair dealing
requiring that neither party do anything that will injure the
right of the other to receive the benefits of the agreenent.”

Habetz v. Condon, 224 Conn. 231, 238 (1992). To establish a

claimfor breach of an inplied covenant of good faith and fair
deal i ng where the enploynent is termnable at will, plaintiff
nmust establish that her dism ssal was for a denonstrably inproper
reason, the inpropriety of which is derived froma violation of

sone inportant public policy. Johnson v. Chesebrough-Pond's USA

Co., 918 F. Supp. 543, 550 n.4 (D. Conn.), aff'd, 104 F.3d 355

(2d Cir. 1996); Magnan v. Anaconda lndustries, Inc., 193 Conn.

558, 565 (1984); Sheets v. Teddy's Frosted Foods, Inc., 179 Conn.

471, 474-75 (1980).
The cases which have established a tort or contract renedy

for enpl oyees di scharged for reasons violative of public policy



have relied upon the fact that, in the context of that case, the
enpl oyee was ot herwi se without a renmedy and that permtting the
di scharge to go unredressed woul d | eave a val uabl e social policy

to go unvindicated. See Atkins v. Bridgeport Hydraulic, 5 Conn.

App. at 648. Therefore, a cause of action in tort for breach of
the covenant of good faith and fair dealing exists only when a
di scharge violates public policy and the enpl oyee is otherw se

W thout a renedy. See Veterina v. Cummi ngs & Lockwood, 117 F.

Supp. 2d 114, 119 (D. Conn. 1999); Atkins v. Bridgeport

Hydraulic, 5 Conn. App. at 648; Tronbley v. Conval escent Center

of Norwi ch, No. 543772, 1999 W. 492577, at *5 (Conn. Super. June

30, 1999); Dunn v. Actnedia, Inc., No. CV 980163913, 1998 W

892729, at *3 (Conn. Super. Dec. 14, 1998), Cowan v. WArner-

Lanbert Co., CV 90-03-25-645, 1994 W 645965 (Conn. Super. Nov.

4, 1994); Pucci v. Anerican Republican, No. 118491, 1994 W

235316 (Conn. Super. My 23, 1994).

In this case, plaintiff has alleged that she was
constructively discharged because of her disability, which, if
true, would violate inportant public policies enbodied in the ADA
and the CFEPA. However, as defendant LARC correctly asserts,
because plaintiff already has an adequate statutory renmedy, this
Court wll not recognize a separate claimfor breach of an

i nplied covenant of good faith and fair dealing. See Caneron v.

St. Francis Hospital, 56 F. Supp. 2d 235, 242 (D. Conn. 1999);

Bennett v. Beiersdorf, Inc., 889 F. Supp. 46, 49 (D. Conn. 1995).
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Plaintiff has asserted the sane cl ai ns agai nst LARC under the ADA
and the CFEPA. The public policy against disability
discrimnation is adequately vindicated through these statutory
schenes and renedies. Therefore, we grant defendant's notion for
summary judgnent as to the Count VII of plaintiff's anended
conpl ai nt.

Concl usi on

For the reasons set forth above, Count Il is dismssed as to
t he individual defendants, thus |eaving LARC as the only
defendant in Count I1l; Counts IIl, 1V, and V are dismssed as to
def endant Lyon; and Count VII, which was only asserted agai nst
defendant LARC, is dismssed inits entirety. Thus, defendants’
motion to dismss [Doc. # 6] is GRANTED in all respects.
SO ORDERED.

Dat e: February 12, 2001.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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