UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
ROYAL | NSURANCE COMPANY OF AMERI CA,
Plaintiff,
- agai nst - : No. 3:01CVv1317(G.Q

ZYGO CORPORATI ON,
Def endant .
ROYAL | NSURANCE COVPANY OF AMERI CA,
Third-Party Plaintiff,
- agai nst -
NAN YA TECHNOLOGY CORPORATI ON

Third-Party Defendant.

MEMORANDUM DECI SI ON

Pendi ng before this Court is the Second Renewed Motion of
Third-Party Defendant, Nan Ya Technol ogy Corporation, for
Clarification! or, in the Alternative, Partial Reconsideration and
Alteration of the Court's Order of Septenmber 11, 2002, granting Nan
Ya's Motion for Summary Judgnent [Doc. # 93]. This Court granted Nan
Ya's Motion for Summary Judgnent "absent objection fromthe Third
Party Plaintiff.” This Court's Order further provided that "[t]his

is not aruling on the nerits and will have no coll ateral estoppe

1 The Court notes that there is no provision in the Federal
Rul es of Civil Procedure or the Local Civil Rules of the District of
Connecticut for motions for "clarification" of an order.
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effect in this litigation."

Apparently, the Court's Order pleased no one. Nan Ya
i mmedi ately noved for clarification and reconsi deration. W denied
that nmotion wi thout prejudice in |light of the absence of Nan Ya's
counsel at an intervening status conference held by the Court. Nan
Ya then renewed its nmotion for clarification and reconsi deration,
whi ch the Court again denied, this tinme because notices of appeal had
been filed by Third-Party Plaintiff, Royal Insurance Conpany of
Anerica, and by Nan Ya.? Undeterred, Nan Ya once again seeks
reconsi deration, clarification, and/or alteration of the Court's
sunmary judgnent order in order to renmove any doubt that the judgnment
is final at least as to the parties to this lawsuit. Additionally,
Nan Ya represents to the Court that, absent clarification, additional
litigation against Nan Ya is virtually certain. |In essence, Nan Ya
wants the Court to clarify that its Order was intended to preclude
any further litigation by Royal and/or Zygo agai nst Nan Ya, arising
out of this controversy.

Royal and defendant, Zygo Corporation, have filed responses in

partial opposition to this renewed notion. Despite the fact that

2 These appeals were recently dism ssed by the Court of Appeals
for the Second Circuit for lack of jurisdiction because this action
"i's not enconpassed by admralty jurisdiction and a final order has
not been issued by the district court as contenplated by 28 U S.C. §
1291." Royal Ins. Co. v. Zygo Corp., No. 02-9205(L), 02-9293( XAP),
Order dtd. Feb. 13, 2003 (citations omtted).
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Royal did not oppose the notion for sunmmary judgnment, Royal now urges
this Court to rule on the nerits, based upon opposition filed by Zygo
so that all inter-related di sputes between the parties can be
resolved in this one action. Zygo |ikew se supports parti al
reconsideration in order to ensure that its ability to | ater pursue
Nan Ya is preserved.

For the reasons set forth below, Nan Ya's notion will be
deni ed.

Backar ound

The underlying dispute giving rise to this litigation involves
two atom c force mcroscopes, valued at close to $1.4 mllion, which
Nan Ya purchased from Zygo, and whi ch were damaged during shipnment to
Nan Ya. The cause of the damage is immaterial to this |awsuit.
Foll owi ng Nan Ya's refusal to pay for the damaged m croscopes, Zygo
and Nan Ya entered into "settlenent"” discussions. The parties now
di spute whether a settlenment was reached. Eventually, however, Nan
Ya paid Zygo for one of the danmaged m croscopes, and Zygo submitted a
claimfor loss on the other to Royal pursuant to its unpaid vendor's
i nsurance coverage provided in its Marine Open Cargo Policy issued by
Royal . After investigation, Royal denied coverage on several
grounds.

Royal ultimately filed this declaratory judgnent action agai nst

Zygo, pursuant to 28 U.S.C. § 2201, contending that its conti ngent



subrogation rights against Nan Ya had been inpaired or waived by Zygo
as a result of these "settlenment” discussions to which it was not a
party, thereby violating a condition of insurance coverage. Zygo
countercl ai mred agai nst Royal, denying any waiver or inpairnment, and
seeking recovery for the unpaid purchase price. |In response, Royal
brought a third-party conpl aint agai nst Nan Ya, asserting a
contingent subrogation claimso that, if Royal were found liable to
Zygo, Royal could recover from Nan Ya.

Nan Ya then filed a nmotion for summary judgnent, seeking

di sm ssal of Royal's clains on the ground, inter alia, that, pursuant
to an alleged settl enent between Zygo and Nan Ya, Zygo had rel eased
Nan Ya from any paynment obligation on the second m croscope. Nan Ya
took the position that this settlenment and rel ease were binding on
Royal , which stepped into the shoes of its insured.

Royal did not oppose the motion. According to its counsel, it
made a consci ous decision not to do so because it had not been a
party to the settlenent discussions and woul d have not firsthand
know edge of what transpired. Royal's counsel even suggests that he
m ght have been in violation of Rule 11, Fed. R Civ. P., had he
opposed the motion. As to the nerits of Nan Ya's notion, Royal

argues that this is an admralty case and, by filing a third-party



conpl ai nt pursuant to Rule 14(c), Fed. R Civ. P.,% it had "tendered"
Nan Ya over to Zygo. In other words, Royal maintains that the real
adverse party is Zygo, not Royal, and that this Court should rule on
the nerits of the summary judgnent notion based on Zygo's
opposition.*

Zygo, on the other hand, which had no clai m pendi ng agai nst Nan
Ya, filed opposition to the sunmary judgnent notion, apparently
attenpting to bolster its position that it did nothing to prejudice
its rights under its insurance policy with Royal and to preserve its
ri ghts agai nst Nan Ya should Royal prevail. Its counsel now states
t hat he believed that Royal would al so be opposing the notion as part
of its prosecution of its third-party conplaint. He now wants to
make sure that this Court's ruling will not preclude Zygo fromlater
suing Nan Ya to recover anmounts due on the second nicroscope.

Di scussi on

The Absence of Opposition

This Court granted Nan Ya's notion for sunmmary judgnment in the

absence of opposition from Royal, the only party that had asserted a

8 The Third-Party Conpl aint does not indicate under what
subsection of Rule 14 it was fil ed.

4 Nan Ya characterizes Royal's argunent as "heads | win; tails
we toss again," since Royal wants the Court to determ ne that its
ruling had collateral estoppel effect on Zygo because Zygo opposed
Nan Ya's nmotion, but it also wants to ensure that it will be able to
sue Nan Ya later if it should lose to Zygo. (Nan Ya's Mem at 3.)
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cl ai m agai nst Nan Ya. No clai mwhat soever has been asserted by Zygo
against Nan Ya in this litigation.

Royal asserts that it "tendered" Nan Ya to Zygo under Rule
14(c), Fed. R. Civ. P., and, having done so, this action proceeded as
if Zygo had sued Nan Ya directly. Thus, it nmaintains that it was not
necessary for it to oppose the notion for sunmmary judgnment and that
this Court should have considered Zygo' s oppositirbae. i npl eader
provi sions of Rule 14(c), however, apply only to cases in which the
plaintiff has asserted an admralty or maritinme claimw thin the
meani ng of Rule 9(h). Rule 14(c), Fed. R Civ. P. The Second
Circuit has held that admralty is not a proper basis for

jurisdiction in this case. See Note 1, supra (citing Atlantic Mitua

Ins. Co. v. Balfour Maclaine Int'l Ltd., 968 F.2d 196, 199 (2d Cir.

1992)). Accordingly, Royal cannot base its inpleader conplaint on
Rule 14(c). Thus, its argunent that its third-party conplaint should
be treated as if Zygo had sued Nan Ya directly, thereby excusing its
failure to file opposition papers, nust fail.

Alternatively, Royal asserts that its third-party conpl aint
should be treated |like a claimfor contribution and/or indemity
filed under Rule 14(a), Fed. R Civ. P. Royal argues that Zygo, as a
party adverse to Nan Ya, would still have standing to oppose the
notion for summary judgnent under Rule 56. Thus, it maintains that

t he notion should not have been granted absent opposition because



t here was opposition. W do not disagree that Zygo, as a party to
the litigation, had a right to file responsive papers to the notion
for summary judgment, whether in opposition or in support or

ot herwi se. However, Royal's argunment ignores the fact that the only
cl ai m agai nst Nan Ya was the third-party conplaint filed by Royal.
The only adverse party on the third-party conplaint was Royal. Had
Royal wanted to adopt Zygo's opposition to the notion, it could have
done so. But, it did not. Nan Ya's notion was unopposed by the only
party who has asserted a claimagainst Nan Ya and the Court ruled on
it accordingly.

1. Not a Deci sion on the Merits

Nan Ya relies on the Second Circuit's decision in Amaker v.
Fol ey, 274 F.3d 677, 681 (2d Cir. 2001), for the proposition that a
district court may not grant a notion for summary judgment wi thout
first exam ning the noving party's subm ssions to determne if it has
met its burden of denopbnstrating that no material issue of fact
remains for trial. It then argues that, in so doing, this Court
shoul d consider its Local Rule 9(c)l1l Statenment as deenmed adm tted by
Royal and, based on those undi sputed facts, grant Nan Ya's notion on
the merits.

In granting the notion absent opposition, this Court was acting
in accordance with the Local Rules of this Court, which provide that

"[flailure to submt a nmenorandum in opposition to a notion nay be



deenmed sufficient cause to grant the notion, except where the

pl eadi ngs provide sufficient grounds to deny the notion."” D. Conn.

L. Civ. R 9(a). Additionally, Rule 56(e), Fed. R Civ. P., provides
that if the adverse party does not respond to a properly supported
nmotion for summary judgnent, "summary judgment, if appropriate, shal
be entered against the adverse party."” The grant of sunmary judgnent

was proper under either rule. See United States v. One Hundred

Thirty-FEi ght Thousand Three Hundred Ei ghty-One Dollars in U.S.

Currency, No. 98-CV-4747, 2003 W 136258, at *4 (E.D.N. Y. Jan., 14,

2003) (hol ding that summary judgnment may be granted where no

opposition has been filed); In re Towers Fin. Corp. Noteholders
Litig., 996 F. Supp. 266, 271-73 (S.D.N. Y. 1998) (holding that courts

in the Second Circuit "have granted summary judgnment by default where
a party has failed to respond to the nmotion in violation of court

rul es and/ or scheduling orders")(citing numerous cases); Patten v.

East man Kodak Co., No. 94-9112, 122 F.3d 1057 (Table), 1995 W 595077

(2d Cir. Sept. 12, 1995) (Unpublished Disposition)(sanme); see also

Amesty Anerica v. West Hartford, 288 F.3d 467, 470 (2d Cir. 2002)
(agreeing with the circuits that have held that Fed. R Civ. P. 56
does not inpose an obligation on a district court to perform an

i ndependent review of the record to find proof of a factual dispute).
Nan Ya filed a properly supported notion for summary judgnment, which

was granted in the absence of opposing papers fromthe only party



havi ng an adverse cl ai m agai nst Nan Ya. This Court made it clear
that it was not ruling on the nerits of the nmotion, thus rendering it
unnecessary for us to review the noving papers on the nerits.

11, No Coll ateral Estoppel Effect

The primary focus of Nan Ya's notion for clarification,
reconsi deration and/or alteration concerns the collateral estoppel or
res judicata inmpact of the Court's ruling on subsequent threatened
litigation by Royal and/or Zygo. The Court stated specifically that
its ruling would have "no coll ateral estoppel effect in this

litigation."™ In other words, as between the remaining parties, Royal

and Zygo, there has been no decision on the nmerits of any of the

i ssues raised by Nan Ya's sunmary judgnment notion. These issues were

not "actually litigated and actually decided.” See Gieve V.
Tamerin, 269 F.3d 149, 153 (2d Cir. 2001).

As to the inpact of this Court's summary judgnment ruling on any
subsequent litigation, that is a matter that should appropriately be
addressed in that litigation, not here. This Court cannot, and wll
not, issue an advisory opinion on the collateral estoppel or res
judicata effect of its summary judgnment ruling on litigation that has
not been filed and may never be fil ed.

Concl usi on

For the foregoing reasons, Nan Ya's Second Renewed Mbtion for

Clarification or, in the Alternative, Partial Reconsideration and



Alteration of the Court's Order of Septenmber 11, 2002, granting Nan
Ya's Motion for Sunmary Judgnent [Doc. # 93] is DENI ED.
SO ORDERED.

Date: February 22, 2003.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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