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FRANCES AYERS
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STATE OF CONNECTI CUT

JUDI CI AL BRANCH

RULI NG ON MOTI ON FOR SUMVARY JUDGVENT

In this enploynment discrimnation action, the plaintiff,
Frances Ayres (“Ayres”) asserts clainms under Title VII, 42 U S.C. 8§
2000e, 42 U. S.C. 8§ 1983, and the Connecticut Unfair Enploynent
Practices Act, Conn. Gen. Stat. 8§ 46a-60 (“CFEPA”). Presently
pending is the notion of the defendant, State of Connecticut Judici al
Branch (“Judicial Branch”) for sunmary judgnent.

For the follow ng reasons, the notion [doc. # 24] is GRANTED in
part and DENI ED in part.

BACKGROUND

Ayres, a court reporter for the Judicial Branch, alleges that
she was the victim of repeated incidents of sexual harassnent and
abuse including one incident of physical assault by Stanley Kubovy
(“Kubovy”), a maintenance worker who was al so enpl oyed by the
Judi cial Branch. She alleges that she repeatedly conpl ai ned about
t he harassnent to her superiors, but that they rejected her

conplaints and sided with the harasser and retaliated agai nst her for



conpl ai ni ng.

The Judicial Branch has noved for summary judgnment on all three
of Ayres’s claims. Specifically, it asserts that the
CFEPA and 8§ 1983 clains are barred by the El eventh Amendnent.
It noves for sunmary judgnent on the Title VII claimon the
grounds that the undisputed facts do not establish that the
al | eged harassnment was sufficiently severe or pervasive and
did not alter the conditions of Ayres’'s work environment. It
al so maintains that it cannot be held |liable as a matter of
| aw because there is no basis for inputing Kubovy’s conduct to
it.

Ayres does not dispute the Judicial Branch's claimthat
this court lacks jurisdiction over the § 1983 and CFEPA
claims. She consents to the dism ssal of the 8 1983 claim
with prejudice and dism ssal of the CFEPA clai mw thout
prejudice to refiling in state court. She opposes the
Judi cial Branch’s nmotion for sunmary judgnent on the Title VII
claimon the grounds that there are material factual issues in
di spute which require resolution at trial.

STANDARD

In reviewi ng the evidence on a notion for summary

judgnment, the court nust “assess the record in the |ight nost

favorable to the non-nmovant and . . . draw all reasonabl e



inferences in its favor.” Winstock v. Colunbia Univ., 224

F.3d 33, 41 (2d Cir. 2000). To defeat summary judgnment, the
non- nmovant’s nust present nore than specul ati on and
conj ecture, but the evidence she does present nust be accepted

as true. See Stern v. Trustees of Colunbia Univ., 131 F.3d

305, 315 (2d Cir. 1997). The court nust view the evidence as
a whol e and take into account all of the circunstances and
then decide if the evidence can reasonably and |l ogically give

rise to an inference of discrimnation. See Bickerstaff v.

Vassar Col |l ege, 196 F.3d 435, 448 (2d Cir. 1999), cert denied,
530 U. S. 1242 (2000). Det er m ni ng whet her harassnent causes
a hostile work environnment involves an application of the
facts--the specific discrimnatory conditions all eged by the
plaintiff--to the law. Such m xed questions of |aw and fact
are “especially well-suited for jury determ nati on and sunmary
j udgnment may be granted only where application of the law to

t he undi sputed facts reasonably supports only one ultimte

conclusion.” See Richardson v. New York State Dept. of Corr

Serv., 180 F.3d 46, 438 (2d Cir. 1999).

DI SCUSSI ON

The Suprene Court has held that a Title VII hostile
envi ronnment claimcan succeed only where the conduct at issue

is so severe or pervasive that it creates an objectively



hostil e or abusive work environment and where the victim
subj ectively perceives the environment to be abusive. See

Harris v. Forklift Sys., 510 U.S. 17, 21-22 (1993). To

prevail on summary judgnment, an enployer nust establish that
no reasonable jury could find that the victimsubjectively
perceived her environment to be hostile and abusive and that a
reasonabl e person who was the target of such sexual harassnment
woul d find the conditions so severe and pervasive as to alter

the ternms and conditions of enployment and create an abusive

wor ki ng environment. See e.g., Howey v. Town of Stratford,

217 F.3d 141, 153 (2d Cir. 2000); Richardson, 180 F.3d at 436

& n. 3.
In other words, to establish a claimunder a hostile work
environment theory, the plaintiff nust show nore than a few

i solated or sporadic mnor incidents. See Schwapp v. Town of

Avon, 118 F.3d 106, 110 (2d Cir. 1997). But, “[b]ly its
nature, a hostile environment analysis does not lend itself to
a mathematically precise test and there is neither a threshold
magi ¢ number of harassing incidents that give rise, wthout
nore, to liability as a matter of |aw, nor a nunber of
incidents below which a plaintiff fails as a matter of law to

state a claim” WIlianms v. Board of Hudson River/Bl ack River

Requl ating Dist., No. 99cv1282, 2001 U S. Dist. Lexis 16124,




at * 13 (N.D.N. Y. Sept. 23, 2001) (quoting Richardson, 180
F.3d at 439). “Al t hough a continuing pattern of hostile or
abusi ve behavior is ordinarily required to establish a hostile
environment, a single instance can suffice if it is

sufficiently egregious.” Ferris v. Delta Air Lines, 277 F.3d

128, 135 (2d Cir. 2001).
As a general rule, the totality of the circunstances nust
be considered and the quantity, frequency and severity of the

i ncidents nmust be eval uated. See Schwapp, 118 F.3d at 111.

In addition, to obtain a realistic view of the working

envi ronnment the court should al so consider whether the conduct
was physically threatening or hum liating, whether it
unreasonably interfered with the plaintiff’s work, and whether

it caused any psychological harm See Quinn v. Green Tree

Credit Corp., 159 F.3d 759, 767-68 (2d Cir. 1998).

Here, Ayres submts evidence showi ng that the first of
Kubovy’s acts of harassnent occurred in 1994, when he foll owed
her into the woman’s bat hroom She clains that she reported
this act, but that Kubovy’'s harassing conduct continued. He
foll owed her, hovered around her work space, nade repeated
comments concerning her hair, her I egs and her weight, gave
her gifts and asked her out on dates, and then, in July, 1997,

he physically assaulted her by striking her on her buttocks



with his hand in the presence of her young son. Ayres also
subm ts evidence that Kubovy’'s conduct caused her to suffer
psychol ogi cal harm for which she sought and received
treat ment.

Viewing this evidence in its totality and in a |ight nost
favorable to Ayres, the court cannot conclude as a matter of
| aw t hat Kubovy’s conduct was not so severe and pervasive as
to alter the ternms and conditions of Ayres’s enploynment for
the worse. Indeed, the one incident of assault alone could be
sufficient to support a finding of a hostile work

envi ronnment . See Ferris v. Delta Air Lines, 277 F.3d at 135

(noting that a single incident of hostile or abusive behavior
can suffice to create a hostile environnment if it is

sufficiently severe) (citing JTonka v. Seiler Corp., 66 F.3d

1295, 1305 (2d Cir. 1995)) (“Even a single incident of sexual
assault sufficiently alters the conditions of the victims
enpl oynment and clearly creates an abusive environnment for
purposes of Title VII liability”), abrogated on other grounds

by Burlington Indus. Inc. v. Ellerth, 524 U S. 742 (1998).

There is also no nerit to the Judicial Branch’s claim
t hat Kubovy’ s conduct cannot be attributed to it because it
responded in a reasonabl e and adequate manner to Ayres’s

conpl ai nt s.



It is well settled that an enpl oyer can only be |iable
for harassnment by a victims co-worker if the enployer was
negligent--that is, only if it failed to provide a reasonable
avenue for conplaint or knew of the harassnment but did nothing
about it. See Quinn, 159 F.3d at 766. |If the evidence
creates an issue of fact as to whether an enployer’s action is
effectively renmedial and pronpt, sunmary judgnent is

i nappropriate. Richardson, 180 F.3d at 441 (noting that the

enpl oyer is liable for any hostile work environnent created by
a victims co-worker unless it can show that it took imedi ate

and appropriate renedial action) (quoting Gall agher v.

Del aney, 139 F.3d 338, 348 (2d Cir. 1997)).

Here, Ayres has created a triable issue as to whether the
Judi ci al Branch took appropriate action. Her evidence shows
that four days after the incident involving the physical
assault she reported it to the Judicial Branch's |ocal
adm ni strators, but heard nothing fromthem for one nonth.
When she then inquired into the status of her conplaint she
recei ved nothing but a hostile reaction. A nonth |ater she
filed a grievance with the Judicial Branch conpl ai ni ng about
its failure to properly investigate her claimand the unfair
treatment she had received. She waited one nore nonth before

maki ng anot her inquiry, but did not receive any response until



anot her nonth passed. At that time, she was notified that her
conpl ai nt had been reviewed and no renedi al or disciplinary
action would be taken agai nst Kubovy. Ayres further clains
that after she filed the conplaint she was treated unfairly by
the | ocal branch adm nistrators and was subjected to such
severe retaliation that she was forced to | eave her
enpl oynent .

The Judi cial Branch does not dispute Ayres’s chronol ogy
of events surrounding the filing of her conplaint, but
mai ntains that its response was sufficiently and effectively
remedi al and pronpt to shield it fromliability as a matter of
| aw. The court disagrees. VWhile a factfinder may concl ude
that the Judicial Branch’s response was reasonabl e and
adequate, the record evidence does not conpel only that
conclusion and thus summary judgnment is not appropriate. See

Ri chardson, 180 F.3d at 442.

Finally, the court also does not agree with the Judici al
Branch’s assertion that Ayres’'s clains alleging conduct that
occurred nore than 300 days prior to January 8, 1998, the date
she filed her EEOCC conplaint, are time barred by Title VII's
l[imtations period. There is no nerit to its assertion that
the continuing violation theory is not available to Ayres

because it only “applies to cases involving specific



di scrim natory policies or mechani sns such as discrinm natory
seniority lists . . . and that even several incidents of

di scrim nation which are not part of a mechanismor policy do
not constitute a continuing violation.” The Second Circuit

expressly rejected this assertion in Fitzgerald v. Henderson,

251 F.3d 345, 359 (2d Cir. 2001).

In Fitzgerald, the court had, inter alia, “doctrinal”

difficulties with the district court’s ruling that the
plaintiff was not entitled to invoke the continuing violation
t heory because she had not alleged a formal or w despread
identifiable discrimnatory practice or policy in her

adm ni strative conplaint. Further, the court “[nost
fundamental |y di sagree[d] with the assunption that [the
plaintiff] could not avail herself of the continuing violation
t heory unl ess she could prove that [her enployer] had a fornmal
di scrimnatory practice or policy.” 1d. at 362. To the
contrary, the court ruled that “the continuing violation
theory may be used where there have been specific and rel ated
i nstances of discrimnation, and the enpl oyer has permtted
themto continue unrenedied for so long that its inaction my
reasonably be viewed as tantanount to a policy or practice of
tolerating such discrimnation.” 1d. The court further held

that a plaintiff could invoke the continuing violation theory



wi t hout showi ng that the discrimnation was w despread. See
id.

Under the continuing violation doctrine, the commencenent
of the limtations period is delayed until the last act in a
series constituting the alleged harassnment. See id. at 359.
Application of the doctrine gives the court jurisdiction over
claims that are not pursued before the adm nistrative agency
so long as they are reasonably related to the clains that were
asserted. See id. A claimis reasonably related if the
conduct conpl ained of would fall within the scope of the EEOC
i nvestigation that could reasonably be expected to grow out of
the charge that was nmade. See id. Successive conduct that is
part of a continuing wong is by its very nature reasonably
related to the earlier conduct. But the plaintiff my not
claima continuing violation unless she asserted it in the
adm ni strative proceedings. See id.

Here, the plaintiff asserted a continuing violation in
her adm ni strative proceedi ng and her factual account shows
repeated and rel ated i nstances of harassnent which depict a
continuous pattern of allegedly unlawful conduct.

Accordingly, she is entitled to present to a jury all acts of
harassnent that are reasonably related to the clains raised in

her EEOC proceedi ng.
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CONCLUSI ON

For all of the foregoing reasons, the notion of the
Judi cial Branch for summary judgnent [doc. # 24] is GRANTED in
part and DENIED in part. The Judicial Branch has not
sustained its burden of establishing that it is entitled to
judgnment as a matter of |law on Ayres’s sexual harassnment claim
and its notion as to that claimis DENIED. As to Ayres’s
clai munder 8§ 1983, the notion is GRANTED absent objection.
In addition, the nmotion for summary judgnment on Ayres’'s CFEPA

claimis GRANTED wi thout prejudice to refiling in state court.

SO ORDERED t hi s day of March, 2002 at Bridgeport,

Connecti cut .

Alan H. Nevas
United States District Judge
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