UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
CAROLE A. ROBINSON, I1, :
Plaintiff,
3:00 CvV 749 (GG
- agai nst - : OPI NI ON

CARCLYN GORNAN, ROBERT GORMAN,
and HOUSI NG AUTHORI TY of the
CI TY of TORRI NGTON,

Def endant s.

On Septenber 9, 2000, Defendants Carolyn Gorman and Robert
Gorman (the "Gormans") filed a nmotion to strike Count One of the
Plaintiff’s amended conpl ai nt without an acconpanyi hg nenorandum
of law. This Court granted the notion absent opposition on
Novenber 9, 2000. Plaintiff Carole A Robinson, Il imrediately
notified the Court that she had mail ed opposition to the Cerk's
office in New Haven, however it was apparently never received or
docketed. Although the Plaintiff did not file a notion for
reconsideration, this Court indicated to the parties
tel ephonically that, in light of the Second G rcuit's preference
for a ruling upon the nerits, we would reconsider the notion.
Accordingly, we granted the Gormans' notion to file a menorandum
of law in support of the notion to strike [Doc. #18], filed on
Cct ober 6, 2000, and directed the plaintiff to file her
opposition wthin twenty-one days of the filing of the Gormans’
menor andum of law. The Plaintiff tinmely filed her opposition and
al so cross-noved for attorney’s fees. The notion to strike has

now been fully briefed, and we consider the nerits of the



parties’ argunents.

We now vacate our prior ruling nunc pro tunc and DENY the

Def endant’s notion to strike [Doc. #15] and Plaintiff’s cross-
notion for attorney’ s fees [Doc. #39].

BACKGROUND

Plaintiff filed this action in state court in Cctober, 1999,
asserting clains of housing discrimnation, violation of various
provi sions of her |ease with her |andlords, the Gornmans,
violation of the Americans with Disabilities Act of 1990 ("ADA"),
42 U.S.C. § 12131, violation of the Fair Housing Act of 1968, as
anended by the Fair Housing Anendnents Act of 1988, 42 U S.C. 8§
3604 ("FHA"), and violations of various state and conmon | aws.

While the matter was still before the state court, the
Gormans noved to strike Count One, which originally asserted a
comon | aw housi ng discrimnation claim and Count Four, which
clainmed violations of the ADA and the FHA. Al t hough the
plaintiff had not specifically referred to the Rehabilitation Act
of 1973 ("Rehabilitation Act"), as anended, 29 U . S.C. 88 701-797b
(1999), in Count One of her original conplaint, she apparently
cited to the applicable regulations in her opposition to the
nmotion to strike. The state court granted the notion as to the
ADA and FHA cl ai ns, but denied the notion as to Count One. See

Robi nson v. Gornman, No. Cv187152, at 5 (Conn. Super. C. Mar. 3,

2000). Inits ruling, the court interpreted the applicable |ease



provi sion prohibiting invidious discrimnation "in accordance
wi th applicabl e equal opportunity statutes, executive orders, and
regul ati ons" to enconpass the Rehabilitation Act.

The plaintiff pronptly amended Count One of her conplaint to
assert a violation of the Rehabilitation Act, and has since
anmended her conplaint a second tinme to assert a negligence claim
agai nst the Housing Authority of the Gty of Torrington ("Housing
Aut hority"). The Defendants renoved the action to this Court on
April 26, 2000. The case was first assigned to Judge Arterton
and was transferred to this Court on Cctober 26, 2000.

The Gormans now nove to stri ke Count One of the second
amended conpl ai nt pursuant to Rule 12(f) of the Federal Rul es of
Cvil Procedure. Rule 12(f) provides that "the court may order
stricken from any pleading any insufficient defense or any
redundant, immterial, inpertinent, or scandal ous matter." The
Gormans, as defendants in this action, are clearly not attacking
an insufficient defense, and we do not discern any other grounds
for applying Rule 12(f). To the extent that they are attacking
the clains nade in Count One as immaterial, they should have
styled their notion as a notion to dism ss pursuant to Rule
12(b)(6) for failure to state a claimupon relief can be granted,
the appropriate notion to attack the sufficiency of a conplaint,
and we wll treat it as such

A notion to dismss filed pursuant to Rule 12(b)(6) tests
only the legal sufficiency of the conplaint and should not be
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granted unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimthat would entitle

himto relief. Conley v. G bson, 355 U S. 41, 45-46 (1957). 1In

ruling on a notion to dismss, we accept as true all allegations
of the conplaint and draw all reasonable inferences in favor of

the plaintiff. Still v. DeBuono, 101 F.3d 888, 891 (2d Cr

1996) .

Briefly stated, the facts, taken directly fromthe
Plaintiff’s conplaint, are as foll ows:

In June, 1998, the Plaintiff entered into a one-year | ease
agreenent with the Gormans, owners of a two-unit residential
dwel ling in Torrington, Connecticut, for the use and occupancy of
one unit of the dwelling. The Gormans reside in the other unit
of the dwelling. The original |ease was renewed the foll ow ng
year, and for a third tine on June 1, 1999, adding a | ease
addendum whi ch contains an anti-discrimnation clause. The
Plaintiff clainms to be an individual with a disability as defined
in the ADA, and is thus qualified to participate in prograns for
federal financial assistance for housing (HUD prograns). The
Gormans, as the Plaintiff’s |andlords, received federal financial
assi stance paynents through the Housing Authority. The Plaintiff
clainms that the Gormans discrimnated agai nst her when they
refused to allow her to have a live-in aide in violation of her

| ease provisions and the Rehabilitation Act.



DI SCUSSI ON

1. Prior State Court Ruling

In her opposition to this notion, the Plaintiff argues that
this Court should not reconsider an issue which the state court
has previously decided. W disagree. The state court's decision
as to matters of federal lawis not entitled to be treated as the

| aw of the case. See Quinn v. Aetna Life & Cas. Co., 616 F.2d

38, 40-41 (2d Gr. 1980). The "law of the case" doctrine
generally prevents re-litigation of an issue previously decided
in the sane case, however, the doctrine need not be foll owed when
a claimbased on a federal question is renoved to federal court.

See Local 1 of United Food & Commercial Wirkers v. Heinrich

Motors, Inc., 559 F. Supp. 192, 195 (WD.N. Y. 1983) (citing 1B

Moore's Federal Practice 8§ 0.404(b), at 504); EDIC v. First

Mort gage Investors, 485 F. Supp. 445, 450 (E.D. Wsc. 1980).

In addition, the Gormans had noved to re-argue the notion to
strike while this matter was still before the state court, and
therefore, the state court's ruling was not a final judgnent in

the nmatter. See Renmington v. Central Pac. RR Co., 198 U. S. 95,

99-100, 25 S. C&. 577, 579, 49 L. Ed. 959 (1905); Pescatore v.

Pan Am Wrld Airways, Inc., 97 F.3d 1, 7-8 (2d Cr. 1996);

Virgin Atlantic Airways, Ltd. v. National Mdiation Bd., 956 F.2d

1245, 1255 (2d Cr. 1992); Hll v. United States Fid. & Guar.

Co., 428 F. 2d 112 (5th G r. 1970). W are not constrained by



the state court’s ruling on this question of federal |aw and
consequently we consider the issues before us de novo.
Furthernore, we deny the Plaintiff’'s cross-notion for attorney’s
fees for opposing the Defendant’s notion.

2. Rehabilitation Act claim

The Gormans argue that the Rehabilitation Act does not apply
to the Plaintiff’s claimbecause the FHA and Connecticut's Fair
Housi ng Act, Conn. Gen. Stat. 8 46a-64c, effectively pre-enpt
housi ng discrimnation clains, and because the ADA effectively
pre-enpts discrimnation clainms based on an individual’s
disability. W reject both of these contentions. The Gornmans
cite to no authority supporting their pre-enption clains, nor
have we found any in our research. To the contrary, although the
FHA and the ADA may be conprehensive statutory schenes within
their respective areas of focus, they are inapposite to the
interdictions on discrimnation which Congress attached to the
recei pt of federal financial assistance when it enacted the
Rehabilitation Act. That statute provides, in relevant part,
that "n[o] otherw se qualified individual with a disability .
shall, solely by reason of his or her disability, be excluded
fromthe participation in, be denied the benefits of, or be
subj ected to discrimnation under any programor activity
recei ving Federal financial assistance . . . ." 29 US C 8
794(a). In a situation such as this one, where an i ndividual
with a disability is allegedly subjected to discrimnation in a
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federal ly subsidized housing program a plaintiff may bring

clains under all three statutes. See Forest Cty Daly Hous. v.

Town of North Henpstead, 175 F.3d 144, 151 (2d Cr. 1999)

(applying the ADA, the FHA, and the Rehabilitation Act to a

muni ci pal zoni ng decision); Innovative Health Sys., Inc. v. Gty

of White Plains, 117 F. 3d 37 (2d G r. 1997) (applying ADA and

Rehabilitation Act); Shapiro v. Cadnman Tower, Inc., 51 F.3d 328,

333-35 (2d Gr. 1995) (discussing the Rehabilitation Act and the

Fai r Housi ng Anmendnents Act); Lloyd v. Housing Auth. of Gty of

Kirksville, 58 F.3d 398, 399-400 (8th Gr. 1995) (sane); Cason v.

Rochester Hous. Auth., 748 F. Supp. 1002 (WD.N Y. 1990) (sane).

The Gormans further argue that they should be exenpt from
the Rehabilitation Act because they are exenpt under the FHA and
Connecticut’s Fair Housing Act (due to their status as owners in
residence in their two-famly dwelling!) and the ADA (because
their dwelling is not considered a place of public

accommpdation?). They cite to no statutory authority or case |aw

! See FHA, 42 U . S. C. 8§ 3603(b)(2) ("Nothing in section 3604 of this
title (other than subsection (c)) shall apply to. . . roons or units in
dwel I i ngs containing living quarters occupied or intended to be occupied by no
nmore than four famlies living independently of each other, if the owner
actual |y mai ntai ns and occupi es one of such living quarters as his
resi dence."); Connecticut's Fair Housing Act, Conn. Gen. Stat. 8§ 46a-64c(b) (1)
("The provisions of this section shall not apply to . . . a unit in a dwelling
containing living quarters occupied or intended to be occupied by no nore than
two famlies living i ndependently of each other, if the owner actually
mai nt ai ns and occupi es the other such living quarter as his residence.").

2 See ADA, 42 U . S.C. 8§ 12181(7) ("The following private entities are
consi dered public acconmmodations for purposes of this title [42 U . S.C. § 12181
et seq.], if the operations of such entities affect commerce -- (A) an inn

hotel, notel, or other place of |odging, except for an establishment |ocated
within a building that contains not nore than five roons for rent or hire and
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supporting their claimthat the FHA and ADA exenptions apply to
the Rehabilitation Act, and we will not strain to infer such an
exenption where Congress has not chosen to articulate one. See

Johnson v. New York Hosp., 897 F. Supp. 83, 86 (S.D.N Y. 1995)

(hol ding that exenption under the ADA does not preclude liability

under the Rehabilitation Act), aff’d on other grounds, 96 F.3d 33

(2d Gr. 1996).
The Gormans further argue that the Rehabilitation Act does
not place an affirmative duty upon themto provide a |ive-aide

for the Plaintiff. W do not disagree, see Al exander v. Choate,

469 U.S. 287, 300 n.20, 105 S. Ct. 712 (1985), however, that is
not what the Plaintiff clainms. She does not assert that the
Gormans refused to provide a live-in aide, but rather that they
refused to permt her to have a live-in aide as a reasonabl e
accommodation to her disability and thereby violated her rights.
The Gormans also claimthat the Plaintiff is not disabled.
That is a question of fact and thus not disposable in a notion to
dismss. To state a prima facie case under the Rehabilitation
Act, the Plaintiff nust allege that: (1) she is disabled within
the nmeaning of the Act; (2) she is otherwise qualified to
participate in the activity or program (3) the activity or
program recei ves federal financial assistance; and (4) she was

deni ed the benefits of or subject to discrimnation under the

that is actually occupied by the proprietor of such establishnent as the
resi dence of such proprietor .
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programor activity solely by reason of her disability. See

| nnovative Health Sys., Inc. v. Cty of Wite Plains, 931 F

Supp. 222, 238 (S.D.N.Y. 1996), aff’d in part, 117 F.3d 37 (2d

Cr. 1997). The Plaintiff has adequately alleged all the
necessary elenents and has therefore carried her burden of
stating a prinma facie case.

We note that sone courts have ruled that individuals may not
be liable under the Rehabilitation Act for enpl oynent
di scrim nation agai nst disabled individuals. See, e.q.,

Fitzpatrick v. Pennsylvania Dep’t of Transp., 40 F. Supp. 2d 631,

635-38 (E.D. Pa. 1999) (denying individual liability because the

i ndi vidual was not the plaintiff’'s enployer); but see Johnson v.

New York Hosp., 897 F. Supp. at 85 (allowi ng clains in individual

capacity). However, this is not an enploynent discrimnation
case. Moreover, we do not believe the circunstances in this case
necessarily preclude individual liability, because the Gornmans,
as the Plaintiff’s landlords, were ostensibly in a position to
accept or reject federal funds in connection with the housing
programin which they and the Plaintiff participated.

For all the above reasons, we DENY the Gornman def endants’
nmotion to dismss Count One of the Plaintiff’s anmended conpl ai nt.
[ Doc. #15]. W also DENY the Plaintiff’s cross-notion for
attorney’s fees [Doc. #39].

SO ORDERED



Dat ed: March 30, 2001
Wat er bury, Conn. /sl

Cerard L. Coettel
United States District Judge
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