UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

NATI ONAL COUNCI L ON
COVPENSATI ON | NSURANCE, | NC.
et al .,
V. : CIVIL NO. 3:00cv01925 ( AHN)

CARO & GRAI FMAN, P.C., and
JOSEPH GALL

RULI NG ON MOTI ON TO DI SM SS

Def endants Joseph Gll ("Gall") and Caro & Graifman
("C&G'), nove to dism ss this case on several grounds,
including (1) lack of subject matter jurisdiction; (2) lack of
diversity jurisdiction; (3) inproper venue; (4) the presence
of a prior pending action; and (5) a failure to state with
particularity a claimfor which relief can be granted. For
the follow ng reasons, the notion [Doc. #34] is DENI ED.

BACKGROUND

This civil suit arises froma crimnal prosecution
previ ously adjudi cated before the court. On Novenber 5, 1996,
a jury convicted Gall on all twenty-four counts of an
i ndi ctment that charged himw th perpetrating a nmassive,
conpl ex insurance fraud against the plaintiffs in this civil
suit. At @ll’s sentencing on April 4, 1997, the court
indicated that it would subsequently enter an Order of
Restitution ("Restitution Order") as a conmponent of Gll’s

sentence. Pursuant to the Mandatory Victim Restitution Act,



18 U.S.C. § 3663, Gall submtted a personal financial
statenent to the court. On July 24, 1997, the court held a
hearing on that financial statement and the Restitution Order.
On July 30, 1997, the court issued a Restitution Order
requiring Gall to conpensate the plaintiffs for financi al

| osses in the anount of $13,717,630. The Restitution Order
prohibited Gall fromliquidating, transferring, or alienating

any assets except in satisfaction of the Oder

The Parties

The plaintiffs in this suit —the National Council on
Conmpensation Insurance ("NCCI"), Anerican International G oup
("AIG"), and Anmerican Policyhol ders |Insurance Conpany
("APIC'")— are the three victins of Gall’'s insurance fraud and
the beneficiaries of the court’s Restitution Order. NCCl is
incorporated in Delaware with its principal place of business
in Boca Raton, Florida. AIGis incorporated in New York and
has its principal place of business in New York. APICis a
Massachusetts conpany.

The defendants are Gall and C&G  Gall, a Connecti cut
resident, is currently incarcerated in Allenwood,

Pennsyl vania. C&G a New York law firm represented Gall and

vari ous conpani es owned by himin civil suits between



Sept enber 1994 and Novenber 1996. C&G did not represent him

in the crimnal fraud prosecution.

1. The All eged Fraudul ent Convevance

The al |l eged fraudul ent conveyance in question arises from
C&G s representation of Gall until a disagreenent occurred
over legal fees in Novenmber 1996. C&G clainmed that Gall owed
it $1.5 mllion in unpaid | egal fees, whereas he clainmed to
owe only between $350, 000 and $645, 000. After C& G filed suit
against Gall to recover the outstanding fees, Gall and C&G
entered into settlenent negotiations. On April 24, 1997, in
an effort to resolve this dispute, Gall executed an $800, 000
nort gage note, which involved two New York properties, and
named C&G as the beneficiary.

On April 25, 1997, the day after the nortgage note was
executed, Gall prepared the personal financial statenent
ordered by the court in the crimnal case, and certified that
the information contained therein was “true, correct, and
conplete.” This financial statement made no reference to the
$800, 000 nortgage note. On April 30, 1997, the nortgage was
executed in favor of C&G and was recorded on May 14, 1997.

The court became aware of this nortgage only after the hearing

regarding the Restitution Order on July 24, 1997.



[11. The Dispute Over the All eged Fraudul ent Convevance

On October 6, 2000, the plaintiffs comenced this action
agai nst the defendants, claimng that Gall had fraudulently
granted a nortgage to C&G in an effort to hinder the
plaintiffs’ ability to collect the funds owed under the
Restitution Order. Their conplaint asks this court to declare
t he conveyance invalid and unenforceable. One of the
properties subject to this nortgage has since been sold, and
t he proceeds therefromare being held in an escrow account.

All the parties to this action have signed the escrow
agr eenent .

On February 22, 2000, prior to the comencenent of this
action on Cctober 6, 2000, the defendants brought suit in New
York Supreme Court to assert their rights to the funds being
held in escrow. In the New York action, NCCl, AIG and APIC
filed a Motion to Dism ss or Stay in which they argued that
the federal action constituted a prior pending action between
the parties for the sane relief, and that the federal district
court was the nost appropriate forumto resolve the underlying
di spute. C&G opposed the plaintiffs’ Mdtion to Dismss or
Stay the New York action for the same reasons C&G noves to

dism ss the instant action. The New York Suprene Court found



all of C&G s argunents to be neritless and stayed the state

court action pending resolution of this federal action.

DI SCUSSI ON

The court has considered each ground for dism ssal raised

by the defendants. None of these grounds has any nerit.

Lack of Subject Matter Jurisdiction

First, the defendants claimthat the court |acks subject
matter jurisdiction because the terns of the escrow agreenent
require that jurisdiction vest in the New York Supreme Court.
The | anguage of the escrow agreenent states in pertinent part:
“Both Mortgagee and Judgnent creditor agree to submt to the
jurisdiction of Supreme Court New York County, in any action
or proceeding regarding the distribution of the Escrow.]”

Al t hough the defendants base their argunment primarily on
New York state case law, the enforceability of forum sel ection
clauses is properly decided under federal law. Jones v.

Wei brecht, 901 F.2d 17, 19 (2d Cir. 1990) (hol di ng that
questions regarding the enforcenment of forum sel ection clauses
are essentially procedural, rather than substantive, and

t herefore federal |aw applies). Courts generally do not

enforce forum sel ection clauses "w thout some further |anguage



indicating the parties' intent to nake jurisdiction

exclusive."” Boutari v. Attiki, 22 F.3d 51, 52 (2d Cir. 1994).

Simlar forum sel ection clauses have been interpreted as
conferring jurisdiction in a particular forum but not

excluding jurisdiction in other foruns. See, e.qg., Autoridad

De Enerqgia Electrica De Puerto Rico v. Ericsson Inc., 201 F.3d

15, 18-19 (1st Cir. 2000) (interpreting the clause as "an
affirmati ve conferral of personal jurisdiction by consent, and

not a negative exclusion of jurisdiction"); Suter v. Minich

Rei nsurance Co., 223 F.3d 150, 157-58 (3d Cir. 2000)
(interpreting the clause as evidence that the party to the
contract nmerely waived its right to attack the mai ntenance of
personal jurisdiction over it).

The court agrees with the New York Suprenme Court’s ruling
that this |anguage is not exclusive and does not manifest an
intent by the parties to nmake the jurisdiction of the state
court exclusive. On the contrary, the plain text of the
cl ause shows that the parties nerely agreed to submt to the
jurisdiction of the Supreme Court of New York County. 1In
particular, this clause is conspicuously bereft of terms such
as “exclusive,” “solely,” or “nust.” The |lack of such
conpul sory | anguage forecl oses the argunent that the New York

Suprenme Court has exclusive jurisdiction over disputes arising



fromthis docunent. Thus, because the |anguage of the clause
is perm ssive and not mandatory, the Court finds that there is
no basis to dism ss the case for |ack of subject matter

jurisdiction.

1. Diversity Jurisdiction

Next, the defendants contend that this action should be
di sm ssed because the conplaint as originally filed did not
i nclude i ndi spensable parties, A G and APIC, both of whom have
since been joined as plaintiffs. The defendants further argue
that the joinder of these parties destroys diversity since
both AIG and C&G are citizens of New York. These argunents
al so are without nmerit and contravene established Second
Circuit precedent.

The Second Circuit has held that an action to collect a
j udgnment does not require an independent jurisdictional basis

and may proceed even if the parties are not diverse. Epperson

v. Entertai nnent Express, 242 F.3d 100, 104 (2d Cir. 2001) In
Epperson, the Second Circuit reasoned that the conveyance of
assets to a non-diverse party should not divest a court of

enf orcenment jurisdiction because this "would encourage

j udgnment debtors to engage in such conduct, not only to avoid

paynent of the judgnent but also to force the w nning



plaintiff to pursue himto another jurisdiction." 1d. at 107
n. 10.

In the instant case, this court issued the Restitution
Order for $13,717,630. Since the plaintiffs claimthat Gal
fraudulently granted the nortgage for the specific purpose of
avoiding the Restitution Order, this action is within the
ancillary jurisdiction of this court. See id. ("[T]he
district court has enforcenent jurisdiction in a fraudul ent
conveyance case because no court should be powerless to
enforce its own judgnent when a defendant fraudulently conveys
assets to avoid that judgnent."). Thus, in light of its
enforcement jurisdiction over this matter, the court finds
that there is no basis for disnmssing for |ack of diversity

bet ween the parties.

1. | npr oper Venue

The defendant’s third claimfor dism ssal is that New
York is the proper venue because New York constitutes the
forumwith the nost significant contacts to the litigation.
The defendants al so argue that Connecticut is an inconvenient
forum due to the | arge nunber of docunents and w tnesses that

are located in New York. As did the New York Suprene Court,



however, this court finds this argunent to be equally
unavail i ng.

A civil action nmay be brought in "a judicial district in
whi ch a substantial part of the events or om ssions givVving
rise to the claimoccurred[.]" 28 U S.C. 8 1391(b)(1997).

The plaintiff is not required to establish that his chosen
venue "has the nost substantial contacts to the dispute;
rather, it is sufficient that a substantial part of the events
occurred [here], even if a greater part of the events occurred

el sewhere." | ndymac Mortgage Holdings. Inc. v. Revad, 167 F

Supp. 2d 222, 237 (D. Conn. 2001) (citing Kirkpatrick v. The

Rays Group, 71 F. Supp. 2d 204, 212 (WD.N. Y. 1999)). Venue

may be proper in nore than one district, and a plaintiff has
no obligation to file in the nmost convenient forum only in a

proper forum See Sussman v. Bank of Israel, 56 F.3d 450, 457

(2d Cir. 1995), cert. denied, 516 U S. 916 (1995).

Under the facts of this case, venue is proper because
this court has significant contacts with the events or
onm ssions surroundi ng the underlying nortgage. The court
presi ded over Gall’s crimnal case and issued the Restitution
Order that forns the underlying basis for this litigation.
There is no dispute that Gall is a Connecticut resident and

that the nortgage was executed in Connecticut. [In addition,



t he New York Suprenme Court determ ned on its own accord that
this court was the nore appropriate forum and stayed the New
York litigation during the pendency of this suit. 1In sum the

court finds that defendant’s venue argunment is neritless.

| V. The Presence of a Prior Pending Action

Next, the defendants argue that this action should be

di sm ssed due to the presence of a prior pending action in the
New York Supreme Court. The defendants’ argunent ignores the
wel | -established federal rule that the "pendency of an action
in state court is no bar to proceedi ngs concerning the sane
matter in the Federal court having jurisdiction.”™ Colorado

Ri ver Water Conservation Dist. v. United Sates, 424 U.S. 800,

817 (1976)(internal citations omtted); United States v.

Zenmsky, 821 F.2d 148, 152 (2d Cir. 1987). Although the

Suprene Court recogni zes that "exceptional™ circunstances nay
"permt[] the dism ssal of a federal suit due to the presence
of a concurrent state proceeding for reasons of w se judicial

adm nistration," Colorado River, 424 U.S. at 818, those

circunstances are not present in this case.
The Court has identified six factors that should be
considered to determne if the court would be justified in

surrendering jurisdiction. The factors are (1) whether either

10



court assumed jurisdiction over any res or property; (2) the
i nconveni ence of the federal forum (3) the avoi dance of

pi eceneal litigation; (4) the order in which jurisdiction was
obt ai ned; (5) whether state or federal |aw supplies the rule
of decision; and (6) whether the state court proceeding wll
adequately protect the rights of the party seeking to invoke

federal jurisdiction. 1d. ; Mdses H Cone Menorial Hosp. v.

Mercury Constr. Corp., 460 U.S. 1, 23-27 (1983). These

factors should be carefully balanced "with the bal ance heavily
wei ghted in favor of the exercise of jurisdiction." Zensky,
821 F.2d at 152.

An application of the relevant Col orado River factors

reveals that the court would not be justified in surrendering
its jurisdiction of this litigation. First, the federal forum
is not substantially nmore inconvenient than the state forum
Because of its close proximty to New York, this court is
unpersuaded that its location will cause an undue hardship on
t he defendants. Second, since state |aw supplies the rule of
decision in all diversity cases, federal courts are equally

capabl e of applying state law.! Nat'l Cas. Co. v. Jordache

Enters., Inc., 848 F. Supp. 1112, 1117 (S.D.N. Y. 1994). G ven

! The court reserves its ruling about which state’s
choice of |law rules should apply to the substantive issues
presented in this action.

11



that the balance is "heavily weighted in favor of the exercise
of jurisdiction,"” the possible presence of an inconvenient
forumand a state |l aw i ssue are insufficient to conpel the

court to surrender jurisdiction. See Zensky, 821 F.2d at 152.

Third, there is little risk of pieceneal litigation because

t he New York Supreme Court has stayed its case pending the
outconme of the federal action. The federal action, noreover,
includes all relevant parties and has progressed further in
litigation than its state counterpart. Fourth, the state
court proceedings will not adequately protect the plaintiffs’
rights asserted in the federal conplaint because the validity
of C&G s nortgage is not at issue before the New York court.?
In sum the court finds that the Defendant’s argument on the

presence of another pending action is without nerit.?3

21n the instant case, the plaintiffs seek a declaratory
judgment and ruling regarding the distribution of the escrow
funds. NCCI, AIG and APIC claimthat C&G s nortgage is
invalid and nust be set aside because it was executed in an
all eged effort to circunvent the court’s Restitution Order.
In the suit brought before the New York Supreme Court, the
def endants nmerely seek a declaratory judgnent that C&G s
nort gage has priority over the plaintiff’s judgenment |iens.
Of course, a determnation regarding the validity of C&G s
nort gage nust be nade before considering which |lien has
priority. Nevertheless, the relief prayed for by the parties
in the two suits is not identical.

SEven if this issue were to be decided under New York
state | aw, as the defendants contend it should be, the claim
would still be neritless. C&G comrenced the New York action
on February 22, 2000, by filing and serving a sumons with
notice, but failed to file a conplaint in the New York action

12



V. Failure to State with Particularity a C aimUpon Wich
Reli ef Can be G anted

Finally, the defendants claimthat because the conpl ai nt
does not state a claimfor fraudul ent conveyance with
particularity as required under Fed. R Civ. P. 9(hb),
plaintiffs’ conplaint should be dism ssed pursuant to Fed. R
Cv. P. 12(b)(6). A review of the conplaint, however, reveals
that plaintiff has satisfied this requirenent and pled the
requi site nmental state of fraudul ent conveyance with
particularity.

A plaintiff alleging a fraudul ent conveyance is required

to plead only the requisite nental state with particularity.

Atl anta Shipping Corp. v. Chem cal Bank, 818 F.2d 240, 251 (2d
Cir. 1987) (discussing New York’s fraudul ent conveyance | aw).
Both the New York and Connecticut fraudul ent conveyance | aws
require that the defendant act with “actual intent” to

“hi nder, delay or defraud” the creditor. See N. Y. Debt. &

Cred. Law 8 276 (McKinney 1990); Conn. Gen. Stat. § 52-

until January 19, 2001. NCCI commenced the federal action on
Cct ober 6, 2000, by serving a sumons and conplaint. In New
York, the service of a sunmmons with notice does not give rise
to a “prior action” within the neaning of NY. C. P.L.R
3211(a)(4). United Enters., Ltd. v. Hill, 587 N Y.S. 2d 160,
160 (1992). Thus, under New York state |law, the New York suit
did not precede the federal suit because C&G failed to file a
conpl aint when it served the sumons with notice on February
22, 2000.

13



552(e) (2003). Conclusory allegations of scienter are
sufficient "if supported by facts giving rise to a 'strong

i nfference' of fraudulent intent.” |UE AFL-ClIO Pension Fund v.

Herrmann, 9 F.3d 1049, 1057 (2d Cir. 1993) (citing Quaknine v.

MacFar| ane, 897 F.2d 75, 80 (2d Cir. 1990)). Actual

fraudul ent intent may be inferred fromthe circunstances
surroundi ng the transaction, including the relationship anpong
the parties and the secrecy, haste, or unusual nature of the

transaction. HBE Leasing Corp. v. Frank, 48 F.3d 623, 639 (2d

Cir. 1995).

Despite the defendants’ assertions to the contrary, the
plaintiffs’ conplaint makes sufficient allegations that Gal
fraudul ently conveyed the $800, 000 nortgage to C&G in order to
survive a Rule 12(b)(6) notion. According to the plaintiffs,
t he nortgage note between Gall and C&G was executed the very
day before Gall submtted his personal financial statenment to
this court. On that statenent, Gall omtted any nention of
t he nortgage note, even though the Restitution Order
explicitly prohibited himfromliquidating, transferring, or
alienating any assets except to satisfy the Order. |If the
plaintiffs can prove that these allegations are true, the
def endants’ actions would constitute a clear attenpt to
circunvent the court’s Restitution Order. Furthernore, given

t he Defendants’ haste to execute the nortgage prior to the
14



Restitution Order’s issuance and the om ssion of that
transaction from Gll’s personal financial statenent, the
court finds that the circunmstances surrounding this
transaction are nore than adequate to support the conplaint’s
al l egation that the defendants acted with actual fraudul ent
intent. Thus, the plaintiff’s fraudul ent conveyance claimis
sufficiently plead to survive a Motion to Dism ss.

CONCLUSI ON

For the reasons set out above, the defendant’s nption to
di sm ss [Doc. #34] is DENIED
SO ORDERED t his 31st day of March, 2003, at Bridgeport,

Connecti cut .

Al an H. Nevas
United States District Judge
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