UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

YALE- NEW HAVEN HOSPI TAL, | NC.,
et al.,
Plaintiffs,

- agai nst - : No. 3:99CVv2546( GLG
RULI NG ON MOTI ON TO STRI KE

TOMMWY G THOMPSON
Secretary of Health and
Human Ser vi ces,

Def endant .

The background of this adm nistrative appeal is described at
length in the Court's Opinion of August 31, 2001, in which the
Court denied the Secretary's notion to dismss this appeal on

col |l ateral estoppel grounds. See Yal e-New Haven Hospital, Inc. v.

Thonpson, 162 F. Supp. 2d 54 (D. Conn. 2001) (hereinafter "Yal e-
New Haven"). Followng that ruling, the parties submtted cross-
nmotions for summary judgnent [Doc. ## 33, 40]. Plaintiff Yale-
New Haven Hospital ("Yale"), on behalf of itself and 48 Medicare
beneficiaries, now noves this Court to strike Defendant's Mtion
for Summary Judgnent, Defendant's Conbi ned Menorandum of Law in
Support of Defendant's Mdtion and in Opposition to Plaintiff's
Motion for Summary Judgnent, Defendant's Local Rule 9(c)l
Statenent, and the Declaration of Robert A Streinmer and the two
addi tional declarations attached thereto. [Doc. # 46]. For the

reasons set forth below, Yale's notion to strike will be granted.



Di scussi on

Yal e argues that the three declarations at issue were not
part of the adm nistrative record and, therefore, are not
properly before this Court in this appeal of a final adverse
decision of the Secretary. Defendant responds that these
decl arations shoul d be consi dered because they address new | egal
argunments raised by Yale for the first tinme on appeal. Because
this Court adjudicates questions of |aw de novo, defendant argues
that these declarations are judicially cognizable apart fromthe
adm ni strative record. Further, defendant states that the
decl arations do not address facts presented during the
adm ni strative hearings nor do they attenpt to support the
Secretary's findings of fact. Yale retorts that the argunents
rai sed herein are not new and that the declarations are nerely an
attenpt by the Secretary to bol ster evidence already in the
record.

We agree with Yale that the three declarations submtted by
def endant, which are not part of the admnistrative record on
appeal, nust be stricken. A nore problenmatic question, however,
is whether defendant's briefs and statenent of facts nust al so be
stricken in their entirety, thus significantly del ayi ng
resolution of this adm nistrative appeal.

Thi s appeal of a final adverse decision of the Secretary of

Heal th and Human Services is brought pursuant the Medicare Act,



42 U. S. C. 8§ 1395ff(b), which provides:



Any individual dissatisfied with any

determ nati on under subsection (a) of this
section . . . shall be entitled . . . to
judicial review of the Secretary's final

deci sion after such hearing as is provided in
section 405(qg) of this title.?!

42 U.S.C. 8§ 1395ff(b)(1) (enphasis added); see Am Conp. 171 40,
54. The cross-referenced 8§ 405(g)? provides in relevant part
that a review ng court

shal | have the power to enter, upon the

pl eadi ngs and transcript of the record, a
judgment affirmng, nodifying, or reversing
the decision of the Secretary, with or

wi t hout remandi ng the cause for a rehearing.
The findings of the Secretary as to any fact,
i f supported by substantial evidence, shal

be concl usi ve.

42 U.S.C. 8§ 405(g) (enphasis added). Thus, the scope of this
Court's reviewis limted to the pleadings and transcripts from
the adm ni strative proceedi ngs, including all evidence considered

by the Adm nistrative Law Judge ("ALJ"). See Mathews v. Wber,

423 U. S. 261, 270-71 (1976); Stein v. Secretary of HHS, 924 F. 2d

431, 433 (2d Cr. 1991); Bodnar v. Secretary of HHS, 903 F.2d

122, 126 & n.2 (2d Cr. 1990) (holding that the court reviews the

record as a whole, including the ALJ's findings, to determne if

! This standard of review is distinguishable fromthat
applicable to provider appeals brought under 42 U S.C. 8§
139500(f) (1), which incorporates the Adm nistrative Procedure Act
("APA"), 5 U S.C. 8 706(a). See Estate of Mrris v. Shalala, 207
F.3d 744, 745 (5th Gr. 2000).

2 Al section nunbers used in this opinion are those used in
the United States Code, Title 42, rather than the original
section nunbers of the Medicare Act.
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the Secretary's decision is supported by substantial evidence);

Hurley v. Bowen, 857 F.2d 907, 912 (2d Cr. 1988); Goodrich v.

Heckl er, 628 F. Supp. 187, 189 (D. Conn. 1986). The reason for
this limted reviewis obvious. "Resolution of Mdicare
rei mbursenent issues requires an understandi ng of conplicated and
techni cal facts, and Congress has del egated these difficult
decisions to the agency that has specialized know edge in the
area." Stein, 924 F.2d at 433.

It is undisputed in the instant case that the three
decl arations at issue were never submtted to the ALJ or to the
Appeal s Council and are not part of the admnistrative record
before this Court for purposes of this appeal. Therefore, these
decl arations cannot be considered by this Court in its review of
the record as a whole. Sinply put, they are not part of the
record.

The only evidence not presented to the ALJ or Appeal s
Council below, which this Court may consider, is "materi al
evi dence" that for "good cause" shown was not presented at the
adm nistrative level. 42 U S.C. 8 405(g); Goodrich, 628 F. Supp.
at 190. Such additional evidence nay be the basis for the
district court's remanding a case to the Secretary for
reconsideration in light of the new evidence. 42 U S.C. 8§
405(g); Goodrich, 628 F. Supp. at 190. However, a renmand is
appropriate only where three criteria have been net: (1) there is
new, non-cumnul ative evidence; (2) the evidence is material, that
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is, relevant and probative so there is a reasonable possibility
that it would change the admnistrative result; and (3) there is
good cause for the failure to submt the evidence at the

admnistrative level. Jones v. Sullivan, 949 F.2d 57, 60 (2d

Cr. 1991); Vega v. Conm ssioner of Social Security, 265 F.3d

1214, 1218 (11th Cir. 2001).

Assum ng arguendo that the information set forth in these
decl arations is new, non-cunul ative, and material, the Court
finds that defendant has not denonstrated good cause for its
failure to submt these declarations at the admnistrative | evel

The 2001 Streiner Decl aration

The decl aration of Robert A Streiner, Deputy Director of
the Ofice of dinical Standards and Quality in the Centers for
Medi care and Medicaid Services, fornerly the Health Care
Fi nanci ng Adm nistration ("HCFA"), within the Departnent of
Heal th and Human Services ("HHS"), is dated Decenber 19, 2001
long after the Secretary's final decision in these cases.
Streinmer states that he has been enployed by HHS in the Medicare
program since 1967 and that he was the person responsible for the
devel opnent of the Medicare provider paynent and coverage rul es
for the agency. Defendant does not claimthat Streiner was
sonehow unavai |l able to the agency during the adm nistrative
proceedi ngs. In fact, defendant offers no explanation for not

presenting this testinmony during the adm nistrative process,



other than its claimthat Yale has raised new | egal issues on
appeal which were not considered during the admnistrative
pr oceedi ngs.

Def endant's own papers protesting the ALJ's deci sion,
however, belie this assertion. For exanple, in its protest filed
July 18, 1996, defendant argued that the Manual provision was a
valid interpretive rule that did not effect a change in

Medi care's | ong-standing policy of not covering procedures or

itens that were experinental or investigational.® 1 A R 163,
167 (Protest at 2, 6).* This argunent addressed by defendant in
its 1996 protest raises many of the sane issues as the Streiner
declaration. The Court is not persuaded by defendant's argunent
that the |legal issues raised by Yale are so new that defendant
shoul d not have anticipated the need to file this declaration at
the admnistrative level. Further, this Court holds that good

cause has not been shown for not presenting this declaration

8 This was in response to the ALJ's finding persuasive the
hol ding of District Judge Davies in Cedars-Sinai Mdical Center
v. Shalala, 939 F. Supp. 1457 (C.D. Cal. 1996)(later affirmed in
part and remanded in part, 125 F.3d 765 (9th Gr. 1997), and
appeal after remand, 177 F.3d 1126 (9th Cr. 1999)), that the
Manual provision was void ab initio as an inperm ssible attenpt
to engage in rul e-making without conplying with the requirenents
of the APA

4 The Administrative Record ("A R "), which contains 50
volumes, will be referenced by vol unme and page nunber. The
entire Adm nistrative Record was seal ed by agreenent of the
parties [Doc. # 32] to protect the confidentiality of the
patients' nedical records. No references are nmade to the
i ndi vi dual patients or their nedical records in this decision,
and, therefore, this decision is not being seal ed.
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during the admnistrative proceedings so as to warrant a remand
to the agency for reconsideration.

Al though this Court grants Yale's notion to strike the
Strei mer declaration, the Court would note that this does not
necessarily preclude consideration of the issues addressed by
Streiner. Many of the "statenents" by Streiner, ostensibly
based on his personal know edge, are not statenents of fact at
all. Rather, they are |legal argunents based on the | egislative
hi story of the Medicare Act, regulatory history taken fromthe
Federal Register, and conclusions drawn fromlInternediary Letters
which are referenced in defendant's protest of the ALJ's
deci sion. Although defendant may not rely on facts that are not
part of the record, defendant may certainly cite to the Act's
| egi sl ative history, the regulations, the Federal Register, and
other matters of which this Court may take judicial notice,

w thout the need to resort to personal affidavits and
decl ar at i ons.

The 1995 Hoyer Decl aration

I n paragraph 3 of his declaration, Streinmer adopts and
reaffirns the declaration of Thomas E. Hoyer, Director, Ofice of
Chronic Care and | nsurance Policy, Bureau of Policy Devel opnent,
Heal th Care Financing Adm nistration dated October 30, 1995,

whi ch was offered in the Cedars-Sinai litigation and referenced

by Judge Davies in his summary judgnent opinion. Cedars-Sinai,




939 F. Supp. 1457. This declaration suffers fromthe sane
infirmties as the Streinmer declaration.

As of 1995, Hoyer had been enpl oyed by HCFA for 23 years.
No explanation is offered for defendant's failing to present his
testinony during the adm nistrative proceedi ngs, except that, as
not ed above, Yale has allegedly raised new | egal argunents on

appeal, and the fact that Yale was a party to the Cedars- Si nai

[itigation.

The first argunent has already been addressed. As to the
second point, the fact that Yale was a party to other federal
court litigation in which this affidavit was offered is
irrelevant to this Court's review of the findings of the ALJ and
Appeal s Council with respect to these specific 49 cases. |ndeed,
to take defendant's argunent to its | ogical extreme would all ow
the parties to introduce any and all evidence fromthe Cedars-
Sinai litigation, in effect, allowing the parties to relitigate
the issues that were already decided by that Court. That is not
the proper role of this Court with respect to this appeal.

Had def endant determ ned that the 1995 Hoyer decl aration was
necessary to protest the ALJ's findings, which relied on Judge
Davi es' decision, defendant could have offered this affidavit
and it woul d have becone part of the admnistrative record. This
it did not do. Because the Hoyer affidavit is not part of the
adm nistrative record on appeal, it will not be considered by

this Court.



However, |ike Streinmer, Hoyer attests to Congressional
intent in enacting the Medicare Act, he raises |egal argunents
based upon the | anguage of the Act, and he refers to notices in
the Federal Register. Many of the natters addressed by his
affidavit are legal argunents or matters as to which the Court
may take judicial notice and do not require testinony by an
agency official.

The 1998 Rui z Decl aration

The Streinmer declaration, paragraph 3, also adopts the
declaration of Linda AL Ruiz, Director of the Programintegrity
G oup within HCFA, dated May 1, 1998, which was also filed in the

Cedars-Sinai litigation, presumably on remand. Her decl aration

addresses the manner in which fiscal intermediaries process

Medi care clains. Again, this affidavit was never presented to
the ALJ or the Appeals Council for their consideration during the
adm ni strative hearings and will not be considered by this Court
for the first time on appeal. No good cause has been shown which
woul d warrant a remand. Accordingly, this declaration will also
be stricken.

As noted above, a nore problematic aspect of Yale' s notion
is whether it is necessary for this Court to strike defendant's
brief and statenents of fact. After a careful review of the
parties' subm ssions, the Court reluctantly concl udes that

rebriefing is necessary because of the extensive references to
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these affidavits throughout defendant's brief and statenents of
fact. Thus, Defendant's Conbi ned Menorandum of Law in Support of
Def endant's Mdtion for Summary Judgnent, and in Qpposition to
Plaintiffs' Mtion for Summary Judgnent [Doc. #41], the

Decl arati on of Robert Streiner (including the two attached
declarations) [Doc. # 43], Defendant's Local Rule 9(c)1l Statenent
[ Doc. # 45], and Defendant's Local Rule 9(c)2 Statenent and
Response to Plaintiffs' Local Rule 9(c)1l Statenent [Doc. # 44]
are stricken. Defendant's Mtion for Sunmmary Judgnment [Doc. #
40] need not be stricken.

Def endant shall have 45 days fromthe date of this ruling to
file an amended brief in support of its notion for summary
judgnment and in opposition to plaintiffs' notion for summary
judgnment. Plaintiffs shall then have 30 days to respond.

Def endant w Il then have 20 days to file a reply brief to
plaintiffs' opposition.

Accordingly, Yale's Motion to Strike [Doc. # 46] is GRANTED
such that Documents ## 41, 43, 44, and 45 are stricken. Docunent
# 40, however, is not stricken. The parties shall submt new
briefs in accordance with the schedul e set forth above.

SO ORDERED.

Date: April 12, 2002.
Wat er bury, Connecti cut.

/s/
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GERARD L. GOETTEL,
United States District Judge
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