UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT
UNI TED STATES OF AMERI CA

V. © CRIM NAL NO.
3: 00CR217( AHN)

TRI UMPH CAPI TAL GROUP, | NC. ET AL.

RULI NG ON MOTI ONS TO DI SM SS

Pendi ng before the court are notions of defendants
Triunph Capital Goup, Inc. [“Triunph”], Frederick W MCarthy
[“McCarthy”], Charles B. Spadoni ["Spadoni”], Lisa A
Thiesfield [“Thiesfield”] and Ben F. Andrews [“Andrews”] to
di sm ss nunmerous counts of the superseding indictnent
(“indictment”) in this public corruption case. Specifically,
all five of the defendants
nmove to disnmi ss counts one and two, which charge themw th
conducting and conspiring to conduct the affairs of an
enterprise through a pattern of racketeering activity
i ncluding bribery, bribe receiving, obstruction of justice and
Wi t ness tanpering in violation of RICO 18 U S.C. 88 1962(c)
and (d). Triunph, MCarthy, Spadoni and Thiesfield also nove
to dism ss counts sixteen and seventeen, which charge them
with mail fraud/theft of honest services in violation of 18

U S.C. 88 1341 and 1346. Additionally, Spadoni noves to



dism ss the wire fraud/theft of honest services charges
al l eged against himin counts twenty through twenty-three.!?

Because the defendants’ notions are nmerely thinly-veiled
chal l enges to the sufficiency of the governnment’s evidence as
opposed to the sufficiency of the governnent’s allegations,
the nmotions [docs. ## 290, 293 and 295] are DENI ED.

STANDARD

A crimnal indictnent is governed by Rule 7(c), F. R
Crim P. This rule only requires an indictnment to contain a
“plain, concise and definite witten statenment of the
essential facts constituting the offense charged.” 1d. To be
legally sufficient, an indictnent nust adequately charge the
el ements of an offense, fairly informthe defendant of the
charges he nust neet, and contain enough detail to permt the
def endant to plead double jeopardy in a future prosecution

based on the sane set of events. See, e.q0., United States v.

Wal sh, 194 F.3d 37, 44 (2d Cir. 1999). Indictnents are
| egally sufficient if they do little nore than track the
statutory | anguage of the offense charged, state the

approximate tinme and place of the alleged crime, and contain

Triunph, MCarthy, Spadoni and Thiesfield have al so noved
to dismss the counts alleging a violation of 18 U S.C. §
666(a) (1) (B), Theft/Bribery Concerning Prograns ReceivVing
Federal Funds. That notion is still under advisenent.
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sone ampunt of factual particularity to ensure that the
prosecution will not fill in the elements of its case with
facts other than those considered by the grand jury. See id.
The only time an indictnment nust descend to particulars is
when the definition of an offense includes generic terns. See

United States v. Pirro, 212 F.3d 86, 93 (2d Cir. 2000).

| ndi ct nents do not have to set forth evidence or details

of how a crine was comm tt ed. See, e.qg., United States v.

Carrier, 672 F.2d 300, 303-04 (2d Cir. 1982). The validity of
an indictment is tested by its allegations, not by whether the

governnment can prove its case. See Costello v. United States,

350 U. S. 359, 363 (1956). Thus, a technically sufficient
indictnent “is not subject to dism ssal on the basis of
factual questions, the resolution of which nust await trial.”

See, e.9., United States v. Alfonso, 143 F.3d 772, 776-77 (2d

Cir. 1998) (holding that district court erred in dism ssing
the indictment based on sufficiency of evidence); United

States v. Paccione, 738 F. Supp. 691, 696 (S.D.N. Y. 1990).

“It is axiomatic that, in a crimnal case, a defendant may not
challenge a facially valid indictnment prior to trial for
i nsufficient evidence. Instead, a defendant nust await a Rul e
29 proceeding or the jury' s verdict before he nmay argue

evidentiary sufficiency.” United States v. Ganbi no, 809 F.




Supp. 1061, 1079 (S.D.N.Y. 1992), aff’'d, 17 F.3d 572 (2d Cir.
1994).

For these reasons, when the court considers a nmotion to
dism ss an indictnent, it nust not conflate or confuse
perm ssi ble clainms based on sufficiency of the governnment’s
al l egations with inperm ssible clains based on sufficiency of

t he governnment’s evidence. See, e.qg., United States v. Elson,

968 F. Supp. 900, 905 (S.D.N.Y. 1997). “[I1]t would run
counter to the whole history of the grand jury institution to
permt an indictment to be challenged ‘on the grounds that

t here was i nadequate or inconpetent evidence before the grand

jury.’” United States v. Wllianms, 504 U. S. 36, 55 (1992)

(quoting Costello v. United States, 350 U.S. 359 (1956)).

Thus, “[b]ased on the role assuned by a faithful grand jury in
t he accusatory process, an indictnment, if valid on its face,
is enough to call for trial of the charges on the nerits.”

United States v. Labate, No. S100CR632, 2001 W. 533714, at *10

(S.D.N. Y. May 18, 2001) (quoting Costello v. United States,

350 U.S. at 363).

DI SCUSSI ON

Motion to Dism ss Count One - RICO

Count one of the indictnent charges the defendants with

a violation of RICO 18 U.S.C. 8§ 1962(c). All five defendants



nove to disnmiss this count on the grounds that (1) it does not
all ege a sufficient pattern of racketeering; (2) it does not
al | ege a connection or on-going association anong the menbers
of the alleged enterprise; (3) it does not sufficiently allege
that the defendants participated in the operation or
managenent of the enterprise; (4) the predicate acts of state
| aw bribery are insufficient racketeering acts; and (5) the
Connecticut bribery statute alleged as a predicate act is
unconstitutionally vague.

To be sufficient, an indictnment charging a violation of
this section of RICO nust allege the follow ng elenments: (1)
that the defendant was enpl oyed by or associated with an
enterprise; (2) that the defendant know ngly conducted or
participated directly or indirectly in the conduct of the
affairs of the enterprise through a pattern of racketeering
activity; (3) that the defendant know ngly comm tted or aided
and abetted the comm ssion of at |east two acts of

racketeering; and (4) that the activities of the enterprise

affected interstate or foreign commerce. See United States v.

Long, 917 F.2d 691, 696 (2d Cir. 1990); see also United States

v. Torres, 191 F.3d 799, 805 (7th Cir. 1999), cert. denied,

528 U. S. 1180 (2000); United States v. Starrett, 55 F.3d 1525,

1541 (11th Cir. 1995).



The indictment in this case alleges these statutory
elements. It charges that fromin or about March, 1997, to in
or about October, 2000, the defendants know ngly and
unl awf ul |y conducted and participated directly or indirectly
in the affairs of an enterprise through a pattern of
racketeering activity. The nenbers of the all eged
associ ation-in-fact enterprise are Triunph, MCarthy, Spadoni,
Thiesfield, Andrews and two other individuals who are not
charged as defendants, Paul J. Silvester (“Silvester”), the
former Connecticut State Treasurer, and Christopher J. Stack
(“Stack”). According to the indictnment, Triunph is an
investnment firmwith its principal place of business in
Bost on, Massachusetts. MCarthy is Triunph’s Chairmn and
princi pal sharehol der. Spadoni is Triunph's General Counsel.
Thi esfield was an enpl oyee of the Connecticut State
Treasurer’s O fice from Septenber, 1997, to May, 1998, when
she becane canpai gn manager for the Silvester for State
Treasurer Canpaign. Andrews was enpl oyed as managi ng director
of a conpany that provided investnment services to the
Connecticut State Treasurer’s Ofice and was the Republican
candi date for Connecticut Secretary of State in 1998.
Silvester was, from January, 1995, to COctober, 1996, the Chief

of Staff at the Connecticut State Treasurer’'s O fice. I n



Cct ober, 1996, he becanme the Deputy Treasurer, and when the
el ected State Treasurer resigned on July 22, 1997, Silvester
was appointed State Treasurer. As State Treasurer, Silvester
had sole authority for managi ng and investing hundreds of
mllions of dollars of assets of the Connecticut Retirenment

Pl ans and Trust Fund (“CRPTF”). In 1998, Silvester ran as the
Republ i can candi date for Connecticut State Treasurer. He was
defeated in the Novenmber, 1998 election and |left office on
January 6, 1999. Christopher A Stack (“Stack”) was a close
associate of Silvester. Each of the defendants is alleged to
be enpl oyed by and associated with the all eged enterprise.

The indictment charges each defendant with at | east two
acts of racketeering consisting of either bribery, aiding and
abetting bribe receiving, obstruction of justice or w tness
t anperi ng. Further, the indictnment alleges that the
enterprise was engaged in, and its activities affected,
interstate conmerce

In addition to alleging the statutory elenments of RICO
the indictnment also descends to particulars. Specifically, it
al l eges that the purpose of the racketeering activity
conducted through the enterprise was to enrich the defendants
and ot hers through ongoing crimnal activity including bribery

and fraud; to conceal the defendants’ participation in the



crimnal activity through obstruction of justice and w tness
tanpering; and to conceal Silvester’s participation in and
enrichment fromthe crimnal activity. The purpose was
acconpl i shed by, anong ot her nmeans, corrupting the Connecti cut
pensi on investnment process through solicitation and paynent of
bri bes, rewards and gratuities, which deprived the citizens of
Connecti cut of the honest services of the incunbent state
treasurer

The manner and neans by which the defendants conducted
and participated in the affairs of the enterprise is also
particularized in the indictnent. The defendants all egedly
funnel ed canpaign contributions to the Silvester for State
Treasurer Canpaign in exchange for the investnment of state
pensi on assets; aided and abetted Silvester in the
solicitation, acceptance and agreenent to accept bribes,
rewards and gratuities for, because of, or as consideration
for pension fund investnments; agreed to pay bribes, rewards
and gratuities in consideration for pension investnments; and
agreed to kick back a portion of the corrupt paynments to
Silvester.

In this regard, the indictnent alleges that Silvester and
Stack had a corrupt arrangenent whereby Silvester, in

connection with pension investnents, would direct the



i nvestnent fund to conpensate Stack as a consultant and Stack
woul d then pay Silvester a portion of the consultant fees.
The indictment also alleges that the defendants attenpted to
conceal that Silvester was sharing in the corrupt paynments and
their participation in the crimnal activity through
obstruction of justice and w tness tanpering.

The indictment also provides details of the predicate
racketeering activity in which the nenbers of the enterprise
engaged. Specifically, the alleged pattern of racketeering
activity consists of the followng acts: Racketeering Act 1
(bribery) charges that between April, 1998, and July, 1999,
Andrews, Silvester and Stack agreed that, in return for
Silvester’s investnent of state pension assets with a firmor
fund, Andrews would receive a consulting contract fromthat
firmor fund and woul d kick back a portion of the noney he
received to Silvester through Stack. It further alleges that
Silvester solicited fromFund A a $1 mllion consulting
contract for Andrews as consideration for an investnment of
$100 mllion of state pension assets with Fund A, that
Andrews, Silvester and Stack agreed that Andrews would split
the $1 mllion with Stack, and Stack woul d kick back a
portion of his share to Silvester. Then, after Andrews

arranged for one-half of his paynment to be paid to Stack,



Silvester would sign closing docunents investing $100 mllion
of state pension assets with Fund A.

Racket eering Act 2A (bribe receiving) charges that
bet ween March, 1998, and Novenber, 1998, Thiesfield aided and
abetted Silvester in the receipt of benefits consisting of a
$25, 000 paynent to Thiesfield and financial support to the
Silvester for State Treasurer Canpaign from McCarthy, Spadon
and Triunph in exchange for an investnment of state pension
assets in a Triunph-related investnent fund. Further,
Thiesfield commtted an act involving bribe receiving when she
ai ded and abetted Silvester’s solicitation, acceptance and
agreenent to accept from McCarthy, Spadoni and Tri unph
benefits consisting of financial support to Thiesfield and the
Silvester for State Treasurer Canpaign as consideration for
Silvester’s investnent of state pension assets in a Triunph-
rel ated investnment fund.

Racket eering Act 2B (bribery) charges that between March,
1998, and Novenber 8, 1998, MCarthy, Spadoni and Tri unph
provi ded benefits consisting of $25,000 to Thiesfield and
financial support to the Silvester for State Treasurer
Canpai gn, to Silvester in exchange for an investnment of state
pensi on assets in a Triunph-related investnent fund. It

further charges that between March, 1998, and Novenber 8,
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1999, McCarthy, Spadoni and Triunph conmtted bribery by

of fering, conferring and agreeing to confer on Silvester those
benefits as consideration for Silvester’s investnent of state
pension assets in a Triunph-related investnment fund.

Racket eering Act 3 (bribery) charges that between
Novenmber, 1998, through July, 1999, Andrews comm tted an act
of bribery by offering, conferring and agreeing to confer
noney to Silvester and Stack as consideration for Silvester’s
decision to increase by $50 mlIlion the anpunt of state
pensi on assets invested with Fund A

Racket eering Act 4A (bribe receiving) alleges that
bet ween Novenber, 1998, and the date of the indictnment,
Thiesfield, together with Silvester and Stack, commtted an
act involving bribe receiving by aiding and abetting
Silvester’s solicitation, acceptance and agreenent to accept
from McCarthy, Spadoni and Triunph benefits consisting of
consulting contracts for Thiesfield and Stack val ued at
approximately $2 mllion as consideration for Silvester’s
i ncreased i nvestnment of state pension assets with Triunph
Connecticut-1I1.

Racket eering Act 4B (bribery) charges that between
Novenmber, 1998, and the date of the indictnment, MCarthy,

Spadoni and Triunph comm tted an act involving bribery by
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of fering, conferring and agreeing to confer consulting
contracts valued at approximately $2 mllion for Thiesfield
and Stack as consideration for Silvester’s increased

i nvestment of state pension assets with Triunph Connecti cut -
1.

Obstruction of justice and witness tanpering are also
charged as predicate acts. Specifically, Racketeering Act 5
(obstruction of justice) charges that between May 25, 1999,
and April, 2000, Spadoni and Triunph obstructed justice in
connection with a federal grand jury investigation by
del eting, overwriting or destroying docunents and information
stored on a | aptop conputer owned by Triunph and assigned to
Spadoni, and by del eting, destroying or failing to produce
di skettes which contai ned docunments and information that were
relevant to a grand jury investigation. Racketeering Act 6
(w tness tanpering) charges that in July, 1999, Andrews
conmmtted an act of w tness tanpering by counseling and
intimdating an individual to provide false information to a
federal grand jury by stating that the noney she contri buted
to the Silvester for State Treasurer Canpai gn was her own
noney.

Despite these specific allegations, the defendants

mai ntain that the RI CO count is deficient because: (1) the
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pattern of racketeering does not allege open-ended or cl osed-
ended continuity; (2) there is no connection or on-going
associ ati on anong the menbers of the alleged enterprise other
than the bribery alleged as racketeering acts; (3) there are
insufficient allegations as to the defendants’ participation
in the operation or managenent of the enterprise; (4) the
Connecticut bribery statutes that are charged as predicate
acts are insufficient because they do not require a quid pro
quo; and (5) the Connecticut bribery statute alleged in
racketeering act 2 is unconstitutionally vague as appli ed.

In Iight of the expansive allegations in the indictnment,
t he defendants’ clains are untenable. \While their argunents
are couched in terns of |egal sufficiency, they are in
substance nerely premature attacks on the sufficiency of the

governnment’ s evidence. See United States v. Alfonso, 143 F. 3d

772, 776-66 (2d Cir. 1998). As discussed below, the

i ndictnment sufficiently alleges a RICO pattern, an enterprise,
t he defendants’ participation in the enterprise, and legally
sufficient and constitutional predicate acts of bribery.

A. The RI CO Pattern

One of the statutory elenents of a RICO violation is a
pattern of racketeering activity. There are three conponents

of the pattern elenent: (1) there nust be two predicate acts
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of racketeering activity within ten years of one another; (2)
the predicate acts nust be related; and (3) the predicate acts
must reveal “continued or the threat of continued,

racketeering activity.” United States v. Diaz, 176 F.3d 52,

93 (2d Cir.), cert. denied, 528 U S. 875 (1999).

The continuity conponent is both an open-ended and
cl osed-ended concept. Open-ended continuity exists where
there is past conduct that, by its nature, projects into the

future with a threat of repetition. See, e.qg., id. (citing

H. J. Inc. v. Northwestern Bell Tel. Co., 492 U. S. 229, 240

(1989)). Closed-ended continuity is primarily a tenporal

concept. See DeFalco v. Bernas, 244 F.3d 286, 321 (2d Cir.),

cert. denied, 122 S. Ct. 207 (2001). The termrefers to a

cl osed period of repeated conduct that extended over a

substantial period of tine. See, e.qg., United States v. Diaz,

176 F. at 93.

In this case, the defendants maintain that the indictnent
is deficient because it does not allege either open-ended or
cl osed- ended continuity. They assert that there is no
cl osed-ended continuity because the indictnent does not all ege
repeat ed conduct extendi ng over a substantial period of tinme.
Specifically, they say that the indictnent only alleges a

bri bery schene that began in March, 1998, and ended in
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Novenmber, 1998, and that this eight-nmonth period is not a
sufficiently substantial tinme period.

The defendants al so contend that the indictnment does not
al | ege open-ended continuity because the alleged predicate
acts do not anount to, or pose a threat of, continuing
crimnal activity. They say that the charged predicate acts
of bribery are crines that, by their nature, are conpl ete upon
the fornul ati on of the agreenment to confer sonething of value
on the public official and thus do not project into the
future. They further maintain that there is no continuing
crimnal activity or threat of continuing crinmnal activity
al | eged because the bribery woul d have ended, and did in fact
end, when the election for state treasurer was over. Thus,
they assert that the indictnment only alleges racketeering
activity that by its nature could not project into the future,
had a finite goal, and canme to a definite and conplete end by
necessity when Silvester |lost the election and would no | onger

be able to commt such cri nes. See | nternational Bhd. of

Teansters v. Carey, 163 F. Supp.2d 271, 280 (S.D.N. Y. 2001)

(finding no open-ended continuity where the indictnent alleged
a finite and relatively short-lived schene involving illegal
fund raising for defendant’s canpaign for Teanster’s president

t hat ended, by necessity, when the el ection was over).
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The defendants’ flawed argunments and reliance on Carey
mss the mark. Not only do they m scharacterize the
indictnent as alleging a finite scheme to funnel ill egal
canpai gn contributions to Silvester’s canpaign for state
treasurer that came to a natural end when Silvester |ost the
el ection, they also m stakenly assune that continuity is an
essential elenent of a RICO offense that nust be alleged with

particularity to survive a notion to dismss. See United

States v. Torres, 191 F.3d at 806; see also United States V.

Pal unbo Bros., Inc., 145 F. 3d 850, 877-78 (7th Cir.), cert.

deni ed, 525 U. S. 949 (1998); accord HJ., Inc. v. Northwestern

Bell Tel. Co., 429 U.S. 229, 241 (1989) (“[w] hat a plaintiff

or a prosecutor nust prove is continuity of racketeering

activity, or its threat, sinpliciter.”). Moreover, the

def endants’ argunments confl ate what the governnent nust prove
at trial with what it nust allege in the indictnment.

Contrary to the defendants’ clainms, the totality of the
factual allegations of racketeering activity by all the
menbers of the all eged association-in-fact enterprise over a
substantial period of tinme are sufficient to reasonably
substanti ate the exi stence of cl osed-ended or open-ended

continuity. See United States v. Di Nome, 954 F.2d 839, 843-44

(2d Cir. 1992); United States v. Indelicato, 865 F.2d 1370,
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1383 (2d Cir. 1989) (en banc); see also United States v.
Atkins, 925 F.2d 541, 552 (2d Cir. 1991) (continuity may be
est abl i shed agai nst a defendant by evidence of crinmes by other
menbers of the enterprise not charged in the indictnment);

United States v. Coiro, 922 F.2d 1008, 1017 (2d Cir. 1991)

(continuity exists where racketeering acts of one defendant
spanned only four nonths but were part of a |ong-term drug
enterprise that was likely to continue absent outside
i ntervention).

The tinme span alleged in the indictnment here is nore than
two years, fromat |east March, 1998, to at |east April, 2000.
Moreover, the nature of the alleged racketeering acts of
bri bery and obstruction of justice is inherently unlawful.
This alone is sufficient to show the threat of continuity and
woul d do so even if the tine period spanned by the

racketeering acts were shorter. See United States v.

Aulicino, 44 F.3d 1102, 1111 (2d Cir. 1995). | ndeed, the
nature of the alleged enterprise itself is sufficient to show
a threat of continuity. Were, as here, “the enterprise is an
entity whose business is racketeering activity, an act
perfornmed in furtherance of that business automatically
carries with it the threat of continued racketeering

activity.” United States v. Diaz, 176 F.3d at 72; see also
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United States v. Indelicato, 865 F.2d at 1383-84; United

States v. Kaplan, 886 F.2d 536 (2d Cir. 1989).

In fact, there is nothing in the indictment to suggest
that the predicate acts of bribery and obstruction of justice
reached a natural end, or that the alleged pattern was a
clearly defined, discrete and finite scheme that inported no
i nherent threat of continuing m sconduct. To the contrary,
there is nothing in the nature of the alleged predicate acts
t hat suggests the enterprise’'s activities reached a natural
end or that the scheme to bribe Silvester to obtain
i nvest nents of state pension assets would have ended if
Silvester had been re-elected state treasurer. Merely
because Silvester was defeated in his bid for re-election does
not render the schenme a discrete and finite one that reached a
natural end or one that had no inherent threat of continuing.

See United States v. Aulicino, 44 F.3d at 1114 (noting that

nerely because the enterprise abandoned its activities does
not mean that there was a discrete and finite project that

cane to a natural end); United States v. Fruchter, 104 F.

Supp. 2d 289, 297 (S.D.N. Y. 2000) (noting that the nature of
the predicate acts of defrauding the Postal Service suggested
continuity because a jury could infer that the acts would have

continued but for the intervention of |aw enforcenent).
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The court also finds no nerit in the defendants’ claim
that the indictment inmperm ssibly and artificially fragnments a
single bribery schene into subparts to create a pattern. This
is not an accurate characterization of the allegations, but
even if it were, the Second Circuit has held that Congress did
not nmean to exclude fromthe reach of RICO nultiple acts of
racketeering sinply because they furthered a single schene.

See United States v. Indelicato, 865 F.2d at 1383.

Finally, because the court finds that the all egations of
bri bery and bribe receiving are sufficient to reveal
continuity or the threat of continuity, it does not need to
address the defendants’ claimthat the predicate act of
obstruction of justice, consisting of Spadoni and Triunph’s
efforts to conceal the prior acts of bribery, does not convert
a single crimnal episode into a pattern. |n passing,
however, the court notes that the defendants’ reliance on

United States v. Biaggi, 909 F.2d 662, 686 (2d Cir. 1990), is

m spl aced. In Biaggi, the court held that the governnent
cannot turn a single episode of bribery into a RICO pattern by
charging a defendant with bribery, providing himan
opportunity to deny the bribe, and then charging himwth
obstruction of justice if he nmakes a fal se statenent denying

the bribe. This is not what is alleged here and thus Bi agaqi
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is factually distinguishable and inapposite. 1In the first

pl ace, there is nore than one act of bribery or one single
crimnal episode alleged in the indictment. Moreover, unlike
Bi aggi, the alleged predicate act of obstruction of justice
here is not nerely based on an “excul patory no”, but rather

i nvol ves the corruption of a grand jury investigation.

Accordingly, this case is nmuch closer to United States v.

Teitler, 802 F.2d 606 (2d Cir. 1986), in which the court did
not find any deficiency in a RICO pattern consisting of a mai
fraud predicate and an obstruction of justice predicate that
i nvol ved corruption of the grand jury’ s investigation of the
all eged mail fraud.

B. The RI CO Enterprise

An enterprise is defined by RICO as “any uni on or group
of individuals associated in fact although not a |egal
entity.” 18 U.S.C. § 1961(4). An association-in-fact
enterprise is a “group of persons associ ated together for a

common pur pose of engaging in a course of conduct.” United

States v. Turkette, 452 U S. 576, 583 (1981). A RICO
enterprise is an entity separate and apart fromthe pattern of
racketeering activity in which it engages. See id.

The defendants maintain that the indictnment does not

sufficiently allege an enterprise because it cobbl es together
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a di sparate group of unrelated individuals who had no ongoi ng
associ ation, structure or function. They contend that a
properly all eged association-in-fact enterprise rmust include
facts showing that it is an entity separate and apart fromthe
pattern of racketeering activity in which it engages and that
its menmbers were connected or associated on an ongoi ng basis

and engaged in the operation and managenent of the enterprise.

The court does not agree that such factual detail nust be

alleged. See United States v. Torres, 191 F.3d at 806. Once

agai n, the defendants confuse the requirenents for pleading a
RI CO violation with the requirements for proving a Rl CO
violation. A RICO enterprise is proven by “evidence of an
ongoi ng organi zation, formal or informal, and by evi dence that
t he various associates function as a continuing unit.” 1d.;

see also United States v. Coonan, 938 F.2d 1553, 1559 (2d Cir.

1991) (“[c]ommon sense suggests that the existence of an
associ ation-in-fact is oftentinmes nore readily proven by ‘what
it does, rather than by abstract analysis of its structure ”)

(quoting United States v. Bagaric, 706 F.2d 42, 56 (2d Cir.

1983)) (enphasis in original). But the |aw does not require
this proof to be alleged in an indictnment.

Nonet hel ess, although the specific details the defendants
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seek are not required, the indictment in this case does
contain facts show ng that the enterprise was an ongoi ng
organi zation of individuals who functioned as a conti nuing
unit to further a common purpose of corrupting a state

of ficial and obtain investnments of pension assets. See United

States v. Turkette, 452 U.S. at 583; United States v. Coonan,

938 F.2d at 1560; United States v. Perholtz, 842 F.2d 343, 363

(D.C. Cir. 1988); United States v. Bagaric, 706 F.2d at 55-56.

It identifies the enterprise’ s nenmbers, the roles they played,
the objects of the racketeering activity in which they
engaged, and describes the manner and means by which the
enterprise operated and its activities. In other words, it
provi des sufficient details of who its nenbers were and what

it did. See United States v. Coonan, 938 F.2d at 1559.

Wth regard to the defendants’ claimthat the indictnent
does not allege that the nenbers of the enterprise
participated in its operation or nmanagenent as required by

Reves v. Ernst & Young, 507 U S. 170, 177 (1993), the

def endants again are guilty of conflating proof with pleading.
Reves held that the governnent nust prove that a defendant had
sone part in the operation or managenment of the enterprise in
order to establish that he or she “conduct[ed] or

participate[d] in the conduct of the affairs of the
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enterprise;” Reves did not hold that the indictnent nust

al |l ege such operation or managenent. See United States v.

Fruchter, 104 F. Supp.2d 289, 297-98 (S.D.N.Y. 2000)
(rejecting as premature the defendants’ notion to dism ss the
indictnent for failure to allege they were involved in the

operation or managenent of the enterprise); United States V.

El son, 968 F. Supp. 900, 905 (S.D.N. Y. 1997) (sane). The
def endants’ claimas to the pleading requirenments of Reves is
wi thout merit.

C. Sufficiency of the Predicate Acts of Bribery

The defendants also claimthat the indictment is
deficient because the state law bribery crinmes that are
charged as predicate racketeering activity, Conn. Gen. Stat.
88 53a- 147 & 53a-148,2 are not proper RICO predicate acts.
This is so, they argue, because bribery within the meaning of
RICO requires a quid pro quo--a specific intent to give
sonet hing of value to influence official conduct--but that

t hese Connecticut bribery statutes do not require this

specific intent. See State v. Carr, 172 Conn. 458 (Conn.

’Section 53a-147 prohibits any person fromconferring or
agreeing to confer a benefit on a public servant “as
consideration for the recipient’s decision, opinion,
recomrendation or vote.” The flip side of this statute is §
53a- 148, which prohibits a public servant from accepting “any
benefit for, because of, or as consideration for his decision,
opi ni on, recomendation or vote.”
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1977) (construing 8 53a-147 as not requiring specific intent);

State v. Hodge, 5 Conn. App. 125 (Conn. App. Ct. 1985)

(construing 8 53a-148 as not requiring specific intent),
aff’d, 201 Conn. 379 (1986).

The defendants’ argunent nmi sses the mark. The generic
of fenses that serve as predicate racketeering activity under
RI CO are mnurder, Kkidnaping, ganbling, arson, robbery, bribery,
extortion and dealing in a controlled substance or Ilisted

chem cal which are chargeable under State law. See 18 U S.C

8§ 1961(1)(A); see also, e.g., United States v. Orena, 32 F.3d
704, 714 (2d Cir. 1994) (noting that an indictnment charging

RI CO only needs to charge these predicate crinmes generically).
Thus, references to state law crinmes in a RICO indictment
merely serve a definitional purpose -- to identify generally
the kind of activity made illegal by the federal statute. See

United States v. Bagaric, 706 F.2d at 62-63. It is clear that

“RICO s allusion to state crinmes was not intended to

i ncorporate elenments of state crimes, but only to provide a
general substantive frame of reference . . . .” 1d. Thus,
under RICO, the conduct on which the federal charge is based
must only be typical of the serious crine dealt with by the

state statute. See id.; see also United States v. Diaz, 176

F.3d at 96; United States v. MIller, 116 F.3d 641, 675 (2d
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Cir. 1997); United States v. Reale, No. 96cr1069, 1997 U. S.
Dist. Lexis 14167 (S.D.N. Y. Sept. 17, 1997).

Thus, whether or not the Connecticut bribery statute
requires a specific intent to influence official conduct is of
no monment for purposes of determ ning the sufficiency of the

RI CO i ndi ct mnent here. See United States v. Kotvas, 941 F. 2d

1141, 1145 (11th Cir. 1991) (holding that the Florida
Unaut hori zed Conpensation Statute is a proper RICO predicate

act involving bribery even though it does not require a quid

pro quo); United States v. Garner, 837 F.2d 1404, 1407 (7th
Cir. 1987) (holding that the Illinois Oficial M sconduct
statute which proscribes receipt of a gratuity is a proper
RI CO predicate act involving bribery in the generic sense

even though it does not require a quid pro quo); United States

v. Forsythe, 560 F.2d 1127, 1137-38 (3d Cir. 1977) (hol di ng

t hat Pennsyl vania statutes proscribing bribery and corrupt
solicitation are proper generic RICO predicates); United

States v. Caputo, No. 85CR451, 1986 W. 1023 (N.D. Ill. Jan. 7,

1986) (sane). Indeed, as the Third Circuit noted, “Congress
intended to incorporate those acts constituting bribery in the
generic sense without regard to whether a particular state
regards those acts as bribery under its own law.” United

States v. Forsythe, 560 F.2d at 1136-37.
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United States v. Sun-Di anobnd G owers of Calif., 526 U.S.

398, 406 (1999), does not conpel a different conclusion. Sun-
Di anond held that to establish a violation of the federal
gratuity statute the government nust prove a |ink between a

t hing of value conferred on a public official and a specific
official act for or because of which it was given. See id. at

414. Sun-Di anond did not hold that only statutes that require

a link between sonething of value and a specific official act
can serve as a predicate act of bribery in a RICO prosecution.

It is sufficient for purposes of this notion to dism ss
that the indictnment alleges a quid pro quo. Moreover, the
governnment will be required to prove a link between the thing
of value conferred on the public official and a specific
official act for which it was given. |In addition, the jury
will be instructed that a quid pro quo is a necessary el ement
of the bribery charged as RICO predicate acts.

D. Constitutionality of Connecticut Bribery
Statutes As Applied To Canpaign Contributions

The defendants al so argue that the absence of a specific
intent requirenent in the Connecticut bribery statutes that
are charged as predicate offenses in Racketeering Act 2 are,

under McCorm ck v. United States, 500 U.S. 257 (1991),

unconstitutionally vague as applied to the all eged canpaign
finance activity. MCorm ck held that canpaign contributions
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are only subject to prosecution for extortion under the Hobbs
Act “if they are made in return for an express prom se or
undertaking by the official to performor not perform an
official act.” 1d. at 273. Thus, the defendants argue that
prosecution in this case of canpaign finance activity under
Connecticut bribery statutes that do not require a quid pro
guo casts an unacceptable chill on the exercise of First
Amendment rights and that the state bribery laws are void for
vagueness as appl i ed.

The defendants’ argunment m sses the mark. As previously
di scussed, the generic references to state |law bribery crines
in racketeering act 2 serve a definitional purpose of
identifying generally the kind of activity made illegal by the

federal statute. See United States v. Bagaric, 706 F.2d at

62-63. Even if the generic Connecticut statutes do not
contain a quid pro quo, the indictnent here alleges a quid pro
guo--that the canpaign contributions were offered and received
in exchange for official state acts. The governnment wl |l
have to prove a quid pro quo in connection with the alleged
canpai gn contributions and the jury will be instructed that a
quid pro quo is required for conviction. There is,

accordi ngly, no danger that the defendants could be convicted

nerely for making |egitimte canpai gn contributions or for
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exercising their First Anendnment rights. See United States v.
Jackson, 72 F.3d 1370, 1376 (9th Cir. 1995) (rejecting
vagueness and First Amendnent chall enges to RI CO prosecution
based on state |law bribery statutes that had no quid pro quo
el ement where jury was instructed it had to find a quid pro

quo); United States v. Freeman, 6 F.3d 586, 594 (9th Cir.

1993) (rejecting an as applied challenge to RI CO prosecution
based on solicitation of canpaign funds under a California
bribery statute that did not contain a quid pro quo el enent
because the jury was instructed to find a quid pro quo).

Mor eover, the defendants have not sustained their burden
of establishing that the Connecticut statutes are vague as
applied to the all eged canpaign finance activity because they
have not shown that the challenged statutes “fail to give a
person of ordinary intelligence fair notice that his

contenpl ated conduct is forbidden.” United States v. Harriss,

347 U. S. 612, 617 (1954); United States v. Coonan, 938 F.2d

1553, 1561-62 (2d Cir. 1991).

Accordingly, the defendants’ notion to dismss the Rl CO
count on the grounds that the underlying predicate bribery
crimes are unconstitutionally vague as applied is denied. See

Fort Wayne Books, Inc. v. Indiana, 489 U S. 46, 58 (1989)

(holding that if the predicate offenses are not
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unconstitutionally vague, the RICO statute cannot be vague
ei ther).

1. Mtion to Dism ss Count Two - RICO Conspiracy

Count two charges the defendants with conspiracy to
violate RICO in violation of 18 U S.C. 8§ 1962(d). “The RICO
conspiracy statute, sinple in formulation provides: ‘It shal
be unlawful for any person to conspire to violate any of the
provi si ons of subsection (a), (b), or (c) of this section.’”

Salinas v. United States, 522 U S. 52, 63 (1977) (quoting 18

U S.C § 1962(d)).

The defendants assert that the RICO conspiracy claimis
defici ent because the government has not alleged and cannot
prove the existence of an agreenment between or anong the
defendants to violate RICO s substantive provisions or that
t he defendants agreed to commt predicate acts.

There is no nerit to the defendants’ claim The
def endants’ argument is only applicable to the sufficiency of
t he governnment’s proof, not to the sufficiency of its
al l egations, and thus is not cognizable in a nmotion to disn ss
the indictment. The indictment in this case expressly alleges
t hat the defendants conspired and agreed with each other to
violate 18 U S.C. 8§ 1962(c) and that each defendant agreed

that a conspirator would commt at |east two acts of
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racketeering in the conduct of the affairs of the enterprise.
These all egations are facially sufficient.

[11. Motion to Disnm ss Counts Sixteen & Sevent een
Mai | Fraud/ Theft of Honest Services

Counts sixteen and seventeen of the indictnment charge
Triunph, McCarthy, Thiesfield and Spadoni with nail
fraud/theft of honest services. The elenments necessary to
establish this offense are (1) a schenme or artifice to
defraud; (2) for the purpose of depriving another of the
i ntangi bl e right of honest services; and (3) the use of the
mails in furtherance of the schenme. See 18 U.S.C. 88 1341 &
1346. Fraudulent intent is an essential elenent of the crine.

See United States v. D Amato, 39 F.3d 1249, 1256 (2d Cir.

1994). Here, the indictnment charges the defendants with
devising a schenme to defraud and deprive the citizens of
Connecticut of their right to Silvester’s honest services as
state treasurer, i.e., performance of his duties free from
deceit, favoritism bias, conflict of interest and self-

enri chment.

Counts sixteen and seventeen allege a schene in which
McCart hy, Spadoni and Triunph, who had business with Silvester
and sought additional business fromhim agreed with
Thiesfield and Silvester to provide financial benefits to
Thiesfield and Silvester’s re-el ection canpaign for the
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pur pose of influencing himand obtaining ongoing favorable
treatment fromhimin connection with investnents of state
pensi on assets in a Triunmph-related fund.

Specifically, the indictnent alleges that Spadoni, on
behal f of Triunmph and with McCarthy’s approval, entered into a
$25, 000 consulting contract with Thiesfield as a cover to pay
her to work as Silvester’s canpai gn manager. |In addition,
McCart hy, Spadoni and Triunph allegedly agreed to rai se noney
for Silvester’s canpaign, even though doing so would require
themto circunmvent state |aws which restricted people who had
financial dealings with the state treasurer’s office from
contributing to or soliciting noney for his canpaign.

McCarthy and Triunph allegedly circumvented those | aws by
rai si ng about $100, 000 for the Connecticut Republican Party
(CRP) knowi ng that Silvester had reached an agreenment with the
chai rman of the CRP which led himto expect that the CRP would
give his canpaign a percentage of the funds it received as a
result of his and his canpaign’s efforts. MCarthy and
Spadoni al so all egedly disguised their contributions by giving
noney to others to contribute in their nanes.

Wth respect to the use of the mails, the indictnment
al l eges that, “for the purpose of executing and attenpting to

execute” the schenme and artifice to defraud and deprive the
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citizenry of Connecticut of the honest services of the

i ncunmbent State Treasurer”, the defendants “did know ngly
cause to be placed in an authorized depository for mail matter
or caused to be sent or delivered by any private or comrerci al
interstate carrier” two itens: (1) a letter fromthe CRP to
Kat hryn McCarthy in June, 1998; and (2) a statenent addressed
to the OFfice of the Secretary of State fromthe Silvester for
State Treasurer Canpaign in July, 1998.

The defendants’ nmotion to dism ss these counts is based
on two argunents: (1) the alleged mailings could not have been
made for the purpose of executing the alleged schene to
defraud; and (2) the indictnment does not allege that the
def endants acted on the basis of an explicit prom se by a
public officer to performa specific, identifiable official

act .

A. The Purpose of the Milings

The defendants argue that the alleged mailings were not
sufficiently connected to or nade for the purpose of executing
the alleged schene to deprive the public of Silvester’s
honest services. They assert that the nmail fraud statute
crimnalizes the use of the mails only “for the purpose of

executing” a schenme or artifice to deprive another of the
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i ntangi ble right to honest services. See 18 U.S.C. 88 1341 &
1346. They contend that this |anguage is jurisdictional and
the statute only reaches frauds that are executed by use of
the mails--those in which the mailings are sufficiently
closely related to the all eged schene or incident to an
essential part of it.

Thus, the defendants contend that the mailings alleged in

counts sixteen and seventeen are insufficient predicates
because they were routine, after the fact, intrinsically
i nnocent docunents that had nothing to do with executing or
concealing the alleged scheme. |In support of this claim they
rely on facts outside the four corners of the indictnment
pertaining to the docunents. Specifically, they contend that
the mailing fromthe CRP to Kathryn McCarthy, MCarthy’s
daughter, was a routine, after the fact formletter
acknow edgi ng her donation of $5,000 to the CRP. Simlarly,
t hey say that the statement addressed to the O fice of the
Secretary of State from Silvester’s canpaign was a routine,
after the fact disclosure of receipts and expenditures that
was mandated by state | aw.

| n opposition, the governnent asserts that the defendants
are prematurely challenging the sufficiency of the evidence

rather than the sufficiency of the indictment. It further
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mai ntains that the court cannot extrapolate fromthe
extraneous information submtted by the defendants that the
evidence at trial will be insufficient to establish the

requi red nexus between the mailings and the schenme. It
contends that the information on which the defendants rely
cannot be used to determ ne the sufficiency of the indictnment
because it does not constitute “a full proffer of the evidence
t he governnment intends to present at trial to satisfy the

jurisdictional elenment of the offense.” United States v.

Al fonso, 143 F.3d 772, 776 (2d Cir. 1998). The court agrees.
Because the governnment has not nmade, and is not required
to make such a proffer, the defendants’ chall enge based on the
sufficiency of the governnment’s proof is premature and is not
appropriate at this pretrial challenge to the sufficiency of
the indictment. See id. Nonetheless, the court has
consi dered the defendants’ argunents as to the sufficiency of
t he nexus between the mailings and the schenme to defraud and
finds themto be without nerit. The indictnment expressly
all eges that the mailings were made “[f]or the purpose of
executing and attenpting to execute the schene and artifice to
defraud and deprive the citizenry of Connecticut of the honest
services of the incunmbent State Treasurer.” Because the

i ndictnent tracks the statutory | anguage, the nexus is
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sufficiently alleged. See United States v. Stavroul akis, 952
F.2d 686, 693 (2d Cir. 1992).

The statutory requirenent that a mailing be made for the
pur pose of executing or attenpting a scheme to defraud is
satisfied if the mailing is “incident to an essential part of

the schenme, or a step in [the] plot.” Schmuck v. United

States, 489 U.S. 705, 711 (1989). Thus, as long as a mailing
is tangentially related to the schenme, it is a proper

predicate. See id. This is true even if it is sent by a

victimor an innocent third party. See United States V.
Manges, 110 F.3d 1162, 1169 (5th Cir. 1997). It is sufficient
if, at trial, the governnment establishes “that the defendant
caused the mailing, i.e., ‘act[ed] with know edge that the use
of the mails will followin the ordinary course of business or
where such use can reasonably be foreseen, even though not

actually intended.” United States v. Altman, 48 F.3d 96, 102-

03 (2d Cir. 1996) (citing Pereira v. United States, 347 U. S.

1, 8 (1954)).
Mor eover, “there is no requirement that the mailings

precede the fraud.” United States v. Slevin, 106 F.3d 1086,

1089 (2d Cir. 1996). The indictnent sufficiently alleges that
the mailings were made in June and July, 1998, well within

the time period of the alleged schenme, and there is nothing
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t hat suggests that the docunments were mail ed after the schenme

had reached fruition. Cf. United States v. Altman, 48 F.3d at

102 (noting that a mailing cannot further a schene if it
occurs after the schene reaches fruition).

Li kewi se, a mailing may be nade “for the purpose of
executing” a scheme or artifice to defraud even if it is
intrinsically innocent, routine or mandated by |law. See

Schnuck v. United States, 489 U. S. at 714-15 (rejecting claim

that routine mailings that are innocent in thenselves cannot
supply the mailing elenment of the mail fraud statute).

In sum whether the nmailings were routine, intrinsically
i nnocent, or required by law are factors for the jury to
consider in determ ning whether they were made for the illicit
pur pose of executing a fraudulent schene. It is up to the
governnment to introduce evidence at trial to establish this
required el enent of the charged crinme. The fact-dependent
i ssue cannot be determ ned on a pretrial nmotion to dismss
based on the facial allegations of the indictnent or on
i nformation outside its four corners.

B. The Quid Pro Quo

The defendants also claimthat the mail fraud counts nust
be di sm ssed because they fail to allege that the defendants

acted on the basis of a promse by a public officer to perform
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a specific, identifiable official act. See M Corm ck v.

United States, 500 U.S. 257, 273 (1991). They nmmaintain that

where, as here, political contributions are the all eged
vehicle of a bribe, proof of a quid pro quo involving an
explicit promse to performa specific official act is
necessary to ensure that constitutionally protected,

l egiti mate canpai gn finance activity 1is not the subject of
the prosecution. See id.

The defendants argue that the indictnent in this case is
deficient because it nerely alleges that their canpaign
finance activity was done “to secure ongoing favorable
treatnment” and “in exchange for an investnent of state pension
assets in a Triunph Capital related investment fund.” They
mai ntain that this is no different than saying that they were
notivated by a perfectly |egal generalized hope or expectation
of ultimate benefit. They assert that the allegations are not
sufficient because they do not identify a specific investnent
of state assets in a specific fund and thus the indictnment is
m ssing the crucial details required by McCorm ck -- the
specific, identifiable official act that Silvester prom sed to
performin exchange for their canpaign contributions.

Once again, the defendants’ challenge is inproperly based

on what they anticipate the governnment will be unable to prove
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at trial, not on the sufficiency of the indictnent’s
al | egati ons. Such rank specul ation as to what the
governnment’s evidence will be at trial has no bearing on the
sufficiency of what the governnment has alleged. Nonetheless,
the court has considered their clainmed deficiencies in the
indictment’s details, but finds themto be without nerit.
Counts sixteen and seventeen contain the necessary
all egations of specific intent and also allege a quid pro quo.
These counts expressly state that the defendants acted “with
the intent to deceive the citizenry of Connecticut” and “with
the intent to influence and cause [Silvester]” not to honestly
performhis official duties, and with “inten[t] to devise a
schene and artifice to defraud” and that with such intent,
they agreed to provide financial support to Thiesfield and the
Silvester canpaign “to secure ongoi ng favorable treatment from
Silvester in derogation of the public’ s right to his [honest
services]” and “in exchange for an investnent of state pension
assets in a TRIUMPH CAPI TAL rel ated investnent fund.” This
constitutes far nore than the claimed “vague all egati ons” that
t he defendants made canpaign contributions with a “hope and
expectation” of sone unidentified future benefit.
V. Mtion to Dismiss Counts Sixteen, Seventeen & Twenty

t hr ough Twenty-Three - Mail & Wre Fraud/ Theft of Honest
Servi ces
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Finally, Spadoni noves to dismss the nmail and wire fraud
theft of honest services charges in counts sixteen, seventeen
and twenty through twenty-three on the additional ground that
they fail to allege that Spadoni intended Silvester violate
any state |aw which defines the term “honest services” as used

in § 1346. He relies on a Fifth Circuit case, United States

v. Brum ey, 116 F.3d 728, 734 (5th Cir.), cert. denied, 522

U S. 1028 (1997), which held that a violation of § 1346
requires proof that the conduct of a state official breached a
duty respecting the provision of services owed to the
official’s enployer under state law. He al so argues that
federalismconcerns require such an interpretation of 8 1346
to curb federal power in favor of state authority and inpose
limts on federal prosecutions of state and |ocal officials.
Spadoni’s argunments are not persuasive and absent Second
Circuit authority, will not be adopted in this case. Rather
the court agrees with the reasoning of other circuits that the
theft of honest services elenent of a mail or wire fraud
prosecution does not need to be grounded in state |aw. See,

e.g., United States v. Sawyer, 239 F.3d 31 (1st Cir. 2001)

(noting that one way a public official can steal his honest
services fromhis public enployer is to be influenced or

ot herwi se inproperly affected in the performance of his duties
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and hol ding that “[b]ecause the duty of honest services owed
by governnent officials derives fromfiduciary duties at
common |aw as well as from statute, there is no need to base a
mai | fraud prosecution on allegations that the defendant also

violated state law.”); United States v. Martin, 195 F.3d 961,

966 (7th Cir. 1999) (expressly declining to follow Brum ey).
Further, the reasoning of the Second Circuit in recent
cases involving interpretation of 8 1346 al so supports this

court’s rejection of Spadoni’s argunent. In United States v.

Sancho, 157 F.3d 918, 920 (2d Cir. 1998), the court held “that
[ 8 1346] does not require an actual fiduciary relationship

bet ween the individual who defendant believes provides
services and the entity being defrauded of honest services.”
Id. at 920 (rejecting argunent that bribery did not fall
wi t hin honest services where defendant owed intended victima
| egal, but not a fiduciary duty). According to the Second
Circuit, the inportant factor is “that the defendant engaged
in conduct for the purpose of executing a scheme to deprive

anot her of the right of honest services.” United States v.

M ddl em ss, 217 F.3d 112, 120 (2d Cir. 2000) (citing Sancho,

157 F.3d at 921). Thus, in Mddlem ss, relying on Sancho, the

court held that “as |long as defendants engaged in a schene to

deprive [the public enployee] of honest services, there is no
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requi renent that the scheme also inplicate [the state
enpl oyee’ s] official duties.” 1d. In both Sancho and

M ddl em ss, the court | ooked only to whether there was a | egal

duty to provide honest services and did not inpose any

requi renents on the nature of that duty. See United States v.

Handakas, No. 00-1751, 2002 W. 449536, at *20 (2d Cir. WMar.
22, 2002) (holding honest services provision of mail fraud
statute void for vagueness as applied to prosection based on
breach of contractual duties) (Feinberg, J, dissenting in part
and concurring in part).

Unl ess the Second Circuit determ nes that prosecution of
a public official under § 1346 requires the breach of a duty
respecting the provision of the services owed by the official
to the official’s enployer under a specific state |law, the
all egations in the indictnment here are sufficient to support
the mail/wire fraud theft of honest service charges alleged in
counts sixteen, seventeen and twenty through twenty-three.

CONCLUSI ON

For the foregoing reasons, the defendants’ notions to
di sm ss [docs. ## 290, 293 and 295] are DEN ED
SO ORDERED t hi s day of , 2002, at

Bri dgeport, Connecticut.
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Al an H. Nevas
United States District Judge
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