UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

SOPHI A PHOENI X
V. : Gvil No: 3:99CV1698( AHN)

T. REDDI SH, ET AL.

RULI NG ON DEFENDANT CARR' S MOTI ON FOR SUWWARY JUDGVENT

In this § 1983 action the plaintiff, Sophia Phoenix
(“Phoeni x”), alleges that the defendants, police officers of the
City of New Haven and enpl oyees of the Connecticut Mental Health
Center, violated her Forth Amendnent rights and her right to
privacy.

Presently pending is the notion of defendant Beryl Carr
(“Carr”) for summary judgnent. For the follow ng reasons, the
nmotion [doc. # 43] is GRANTED

STANDARD OF REVI EW

Summary judgnent is appropriate where there exists no
genui ne issue of material fact and, based on the undi sputed
facts, the noving party is entitled to judgnent as a natter of

law. See D Amco v. Gty of New York, 132 F.3d 145, 149 (2d Grr.

1998); see also Anderson v. Liberty Lobby, Inc., 477 U S. 242,

247-48 (1986). The non-noving party may not rely on concl usory

al l egations or unsubstantiated speculation. See D Am co, 132

F.3d at 149. Instead, the non-noving party nust produce

specific, particularized facts indicating that a genuine factual



i ssue exists. See Wight v. Coughlin, 132 F.3d 133, 137 (2d G

1998). To defeat summary judgnent “there nust be evidence on

which the jury could reasonably find for the [non-novant].”

Anderson, 477 U.S. at 252. |If the evidence produced by the non-

nmoving party is nerely colorable or is not significantly

probative, summary judgnent may be granted. See id. at 249-50.
FACTS

Based on Carr’s affidavit and 9(c) statenent and Phoeni x’s
9(c)2 statenent, the followi ng facts are undi sput ed.

Carr was a nental health worker enployed by the Connecti cut
Mental Health Center, a division of the Connecticut Departnent of
Mental Heal th and Addiction Services.

Shortly after noon on May 7, 1998, at the request of the New
Haven Police Departnment (“NHPD’), Carr and his supervisor, i
Sicilia (“Sicilia”), nmet two New Haven police officers at
Phoeni x’ s condom ni um for the purpose of eval uating her nental
status. They had been inforned by the NHPD that on a daily basis
at all hours of the night, it had been receiving two or three
phone calls from Phoeni x conpl ai ni ng about noise in the
nei ghbor hood, and that it had been inforned that Phoenix had
recently purchased a rifle.

Phoeni x met them outside her condomniumunit. Sicilia
interviewed her for thirty to forty-five mnutes. Phoenix told

Sicilia that the noise in the nei ghborhood had deprived her of



sl eep. She clainmed that the police were conspiring to allow the
noi se to continue to prevent her fromgetting sl eep.

Carr did not speak to Phoenix. He only observed her
behavior. Sicilia conferred with Carr after she interviewed
Phoeni x. They determ ned that in their best professional
j udgnent, Phoeni x appeared del usi onal and needed a psychiatric
eval uation. The police filled out a Police Energency Exam nation
Request and transported Phoenix to Yale New Haven Hospital for a
psychiatric evaluation. Carr did not participate in any
di scussi ons concerni ng Phoeni x’s transportation to Yal e New Haven
Hospital, he did not participate in her transport, nor did he
physically seize or restrain her.

Before the police transported Phoenix to the hospital they
entered her hone and renoved the rifle. Carr did not participate
in any discussions regardi ng sei zure of Phoenix’s rifle, nor did
he enter her honme, search her hone, or seize the rifle.

Prior to May 7, 1998, Carr had never nmet Phoeni x and did not
have any information about her. He was not privy to any
confidential information concerning Phoenix either before of
after the May 7, 1998 incident and did not disclose any
confidential information about her to the New Haven police or to

any other official of the City of New Haven.!?

1'n her 9(c)2 statenment, Phoenix disagrees with these two
facts, but she does not submt an affidavit or any specific
evi dence showi ng that Carr was privy to such confidenti al
information or that he disclosed such information. |ndeed, the
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DI SCUSSI ON

Carr noves for summary judgnent on the grounds that he is
entitled to qualified immunity. He maintains that there is no
evi dence that he personally participated in the all eged
deprivation of Phoenix’s constitutional rights or that he
conspired with the other defendants to do so. Carr also
mai ntains that there was no clearly established duty requiring
himto intervene to prevent the alleged acts of the other
def endants. I n opposition, Phoenix asserts that Carr’s |ack of
active participation in the unconstitutional conduct does not
relieve himfromliability because he may be found |iable for
conspiring wth the other defendants to deprive her of her
rights. She also maintains that Carr is not entitled to
qualified imunity because he had a duty to prevent the other
defendants fromviolating her rights and failed to stop them

The court disagrees.

Conspi racy

The defendant’ s personal involvenent in an alleged

constitutional violation is a necessary elenent of a § 1983

subm ssion of exhibits to her 9(c)2 statenent consisting of a
315- page deposition transcript and her responses to
interrogatories, wthout any reference to specific statenents or
facts contained therein, does not satisfy her burden of producing
specific, particularized facts showi ng the existence of a genui ne
factual dispute. Accordingly, the facts as stated by Carr are
uncontradi cted and are accepted as true.
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claim See Snider v. Dylag, 188 F.3d 51, 54 (2d Cr. 1999). A

plaintiff nmust establish that each defendant was directly and
personal |y responsible for the alleged conduct and that the

conduct was a proxi mate cause of her injury. See Alfaro Mtors,

Inc. v. Ward, 814 F.2d 883 (2d G r. 1987). \Were, as here, there

is no evidence that a defendant personally participated in the
al |l eged constitutional deprivation, a defendant can be |iable

under 8 1983 on a conspiracy theory. See Pangburn v. Cul bertson,

200 F.3d 65, 72 (2d Cr. 1999).

To establish a conspiracy under § 1983, a plaintiff nust
prove either by direct or circunstantial evidence (1) the
exi stence of an agreenent between two or nore state actors (or a
state actor and a private entity) (2) to act in concert to
inflict an unconstitutional injury, and (3) an overt act done in

furtherance of that goal. See Pangburn, 200 F.3d at 72;

Ricciuti v. New York Gty Transit Auth., 124 F.3d 123, 131 (2d

Cr. 1997) (citing Hnkle v. Gty of darksburg, 81 F.3d 416, 421

(4th Cr. 1996)). However, to survive a notion for summary

j udgnent, the non-noving party’s evidence of a 8 1983 conspiracy
“must, at |east, reasonably lead to the inference that [the

def endants] positively or tacitly came to a nutual understandi ng
totry to acconplish a common and unlawful plan.” H nkle, 81
F.3d at 421.

In this case, Phoeni x has produced no evidence that Carr and



t he ot her defendants had an understanding, either tacit or
explicit, to act in concert to deprive her of her constitutional
rights. There is no evidence of conmunications anong the

def endants that m ght give rise to an inference of an agreenent
to enter her hone and seize her rifle wwthout a warrant. There
is also no evidence that the defendants shared a conspiratori al
objective. See id. at 422. The plaintiff’s only evidence of a
conspiracy is that Carr was present when the all eged
unconstitutional conduct occurred. This anounts to nothing nore
t han rank specul ation and conjecture, and is not sufficient to
contradict Carr’s evidence that no such conspiracy existed. See

Leon v. Mirphy 988 F.2d 303, 311 (2d Gir. 1993) (uphol ding

summary judgnent in 8 1983 conspiracy action where plaintiff’s
conclusory all egati ons were unsupported by any specific facts and

were flatly contradicted by defendant’s evidence); San Filippo v.

US. Trust Co., 737 F.2d 246, 256 (2d G r. 1984) (affirm ng

summary judgnment on conspiracy claimwhere plaintiff’s only
evi dence was that defendants nmet and comruni cated on several
occasions and there was nothing suspicious or inproper in such
meet i ngs) .

Absent specific factual allegations as to Carr’s
participation in the alleged conspiracy, Phoenix’ s claimcan not

survive the notion for sunmary judgnent. See e.qg., Mass v.

McCd enahan, 893 F. Supp. 225, 231 (S.D.N. Y. 1995).



1. dearly Established Duty

Phoeni x argues in opposition to Carr’s claimof qualified
immunity that he had a duty to intervene to prevent the police
officers fromviolating her fourth anendnent rights and that he
violated that duty by not acting. This claimis also unavailing.

Public officials are entitled to qualified inmunity if their
conduct did not violate federal or constitutional rights that
were clearly established or (2) it was objectively reasonable for
themto believe that their conduct did not violate those rights.

See Wlkinson v. Russell, 182 F.3d 89, 102 (2d Cir. 1999), cert.

deni ed, 528 U.S. 1155 (2000); Weyant v. OCkst, 101 F.3d 845, 857-

58 (2d Cr. 1996).
In evaluating a claimof qualified imunity the threshold
determ nation is whether the plaintiff has alleged the

deprivation of an actual constitutional right. See WIKkinson,

182 F.3d at 102-03 (citing Wlson v. Layne, 526 U S. 603 (1999)).

Only if this threshold inquiry reveals a possible constitutional
violation is the court to consider whether the defendant viol ated
that right or whether it was objectively reasonable for the
defendant to believe that his action did not violate the right.
See id. The question of whether a right is clearly established

is one of law. See G acalone v. Abrans, 850 F.2d 79, 85 (2d G

1988). Because Phoeni x has not alleged the existence of a

clearly established constitutional right, the court need not go



beyond the threshold inquiry.

In determ ning whether a federal or constitutional right was
clearly established, the court considers (1) whether the right in
guestion was defined with reasonable specificity, (2) whether the
ri ght was supported by Suprene Court or Second Circuit precedent,
and (3) “whether in light of preexisting |aw the unl awful ness of

the defendant official’s actions is apparent.” Charles W v.

Maul , 214 F.3d 350, 360 (2d G r. 2000) (quoting Frances v.

Coughlin, 891 F.2d 43, 46 (2d Gr. 1989)). Aright is clearly
established if its contours are sufficiently clear so that a
reasonabl e official would understand that his conduct viol ated

it. See McCull ough v. Wandanch Uni on Free Sch. Dist., 187 F. 3d

272, 278 (2d Gr. 1999). The pertinent question is “not what a

| awyer would learn or intuit fromresearching case | aw, but what
a reasonabl e person in the defendant’s position should know about
the constitutionality of the conduct. The unl awful ness nust be
apparent.” 1d. “This is not to say that an official action is
protected by qualified imunity unless the very action in
question has previously been held unlawful; but it is to say that
in the light of pre-existing | aw the unl awf ul ness nust be

apparent.” Lauro v. Charles, 219 F. 3d 202, 214 (2d Gr. 2000)

(quoting Anderson v. Creighton, 483 U. S. 635, 640 1987)).

Contrary to Phoeni x’s contentions, there is no controlling

authority clearly establishing that Carr had a duty to intervene



under the circunstances presented here. Wiile the Second Circuit
has held that a police officer has a duty to prevent other

of ficers fromusing excessive force, see ONeill v. Krzem nskKi

839 F.2d 9, 11-13 (2d Cir. 1988), there is no Suprene Court or
Second Circuit authority that inposes an affirmative duty on a
non-police state actor such as Carr to intervene to prevent a
police officer fromconducting an unl awful search and sei zure.
To the contrary, the Suprene Court and the Second Circuit have
held that “[a]s a general rule, a governnent official is not
liable for failing to prevent another fromviolating a person’s
constitutional rights, unless the official is charged with an

affirmative duty to act.” Misso v. Hourigan, 836 F.2d 736, 743

(2d Cr. 1988) (holding that a public official did not have a
clearly established affirmative duty to prevent another public
official frominfringing on an individual’s first amendnment

interests) (citing Rzzo v. Goode, 423 U.S. 362, 376-77 (1976)).

Only in certain limted circunstances has the Suprenme Court
found that the Constitution inposes on state actors affirmative
duties of care with respect to particular individuals. See

DeShaney v. W nnebago County Dept. of Soc. Serv., 489 U S. 189,

198-99 (1989) (citing cases). In the absence of a specific
constitutional duty to act, a state actor can not be held |iable
under § 1983 for failing to act, even if he stands by and does

not hi ng when suspi ci ous circunstances dictate a nore active role.



See id.

Because Carr did not have a clearly established
constitutional duty to intervene, he is entitled to qualified
i mmunity.

CONCLUSI ON

For the foregoing reasons, Carr’s notion for summary
judgnment [doc. # 43] is GRANTED
SO ORDERED t hi s day of April, 2001, at Bridgeport,

Connecti cut.

Alan H. Nevas
United States District Judge
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