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Plaintiff Shayne Brown, a forner student at Western
Connecticut State University (“WSU’'), sued the university,
several of its admnistrators and the Board of Trustees of the
Connecticut State University Systemafter he was expelled
follow ng an investigation of allegations that he and two ot her
students had changed their grades. Plaintiff brings this suit
under 42 U.S.C. 88 1983, 1985 and 1986, alleging that his due
process rights were violated during the disciplinary hearing and
that he was expelled for his previous criticisnms of the
adm ni stration, rather than based on any evidence that he had
falsified his grades. He also asserts a negligence cl ai magai nst
WCSU and its trustees, based on their alleged failure to ensure
that the Student Handbook procedures for dealing with
di sci plinary problens contained adequate constitutional
saf eguar ds.

Def endants have noved to dism ss the action under Fed. R
Cv. P. 12(b), on the grounds that plaintiff's clains are barred

by sovereign i mmunity, quasi-judicial and prosecutorial imunity



and statutory immunity, and that the conplaint fails to state a
cl ai mupon which relief can be granted. For the reasons
di scussed bel ow, defendant’s notion is GRANTED I N PART and DEN ED

I N PART.

St andard of review

When considering a notion to dismss for failure to state a
claimunder Fed. R CGv. P. 12(b)(6), the Court nust accept al
allegations in the conplaint as true and draw all inferences in

the non-noving party's favor. Patel v. Contenporary C assics of

Beverly Hlls, 259 F.3d 123, 127 (2d CGr. 2001). A notion to

dismss will be granted when if the Court is "satisfied that the
conpl ai nt cannot state any set of facts that would entitle [the

plaintiff] torelief.” 1d.

1. Factual allegations

Applying this standard, the follow ng describes the rel evant
facts as alleged in plaintiff’s conplaint. Plaintiff was an
active menber of WCSU s student governnent prior to his expul sion
in 2000. He served as one of the two Justices on the Student
Gover nnment Associ ation during the 1997-98 and 1998-99 terns, was
the Chief Justice of the Student Government Association in 1999-
2000, and in April 1999, was el ected President of the C ass of
2000. In addition, he was a staff columist for the student

newspaper .



Plaintiff’s criticisns of the WCSU admi ni stration began in
1997, when he argued about perceived spendi ng waste at WCSU
before the Connecticut state |egislative Commttee on Hi gher
Education. |In Novenber 1998, he filed an ethics conpl aint
agai nst defendant James Roach, WCSU president, alleging
inproprieties in Roach’s refusal to permt students to stay in
WCSU dorm tories during the summer recess while allowng his
famly and friends to stay in the dornms. |n February 1999, he
attended a neeting of the WCSU Appoi nt nent Commttee and
chal l enged the qualifications of defendant Lorraine Capobi anco
who was being considered for appointnent to the position of
Executive Oficer, Information Technol ogy, and was subsequently
appointed to that position. In March 1999, plaintiff
participated in several student denonstrations regarding the
admnistration’s refusal to permt the acting Director of Student
Life to interview for the position of Director of Student Life,
and during one of those denonstrations, in an exchange that was
| ater reported on the front page of the Danbury News-Ti nes and
carried on the canpus radio station, plaintiff suggested that
def endant Roach resign fromhis position as President of WCSU.
Also in March 1999, plaintiff submtted Freedom of Information
Act requests for docunents relating to defendant Roach’s travel
and payroll records, and allegedly found “some inconsistencies
bet ween the dates M. Roach was out of the office on personal
time and the dates M. Roach allegedly clained to be at work.”
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Revi sed Conpl. 9 35E

On Septenber 14, 1999, defendant Constance WIlds, interim
Vice President and Dean of Student Affairs at WCSU, filed a
conpl ai nt against three students - plaintiff, Andrew M kovic and
Calico Forrest - alleging that they had thirty-eight unauthorized
grade changes on their transcripts and had viol ated the Student
Handbook, thus subjecting themto possible disciplinary action
i ncl udi ng expul sion. A hearing was held on Novenber 29, 1999, at
whi ch def endant Catherine Hickey-WIIlians presided. Defendants
Capobi anco and Henry Tritter, Registrar of Student Affairs,
prosecuted the charges on behalf of WCSU.

According to plaintiff, various inproprieties occurred
during the disciplinary hearing. First, he was not provided with
a conplete copy of all witness reports and evidence that was to
be used against himat the hearing, in violation of the WSU
Student Handbook. Plaintiff was allegedly provided with only six
pages of conputer | ogs and was infornmed that defendant Richard
Par nal ee, WCSU Syst ens Manager of University Conputing, would be
the only wtness. At the hearing, Parnalee referred to
addi tional conputer logs, and plaintiff was advi sed by defendant

Capobi anco that there were approxi mately 350 pages of logs.! In

'However, plaintiff also alleges that as a result, defendant
Hi ckey-WIllians required WCSU to provide plaintiff with a
conpl ete copy of the |ogs by Decenber 4, 1999, and continued the
hearing to January 24, 2000 to allow himto review the conputer
| ogs and present additional evidence.
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addi tion, four w tnesses - including defendants Capobi anco and
Tritter, who were prosecuting the charges for WCSU - testified
agai nst Brown at the hearing. Plaintiff also alleges that the
i ncident report given to himwas too vague to permt himto
def end agai nst the charges, and that the hearing testinony of one
of the witnesses, who was unnanmed in the incident report, was
materially different fromwhat was contained incident report.
Finally, plaintiff’s attorney was not permtted to participate in
t he hearing, and defendant Capobianco is alleged to have stated
during the hearing that plaintiff was required to prove that he
did not coonmt the alleged violations.
According to plaintiff,
[t]he only evidence presented against M. Brown was that his
account was | ogged in the WCSU conputer systemat the tine
the grades were allegedly altered. Al though M. Parnal ee
and Ms. Capobi anco testified that M. Brown was sitting at a
conputer term nal at one such occasion, several eye
W tnesses testified that the conputer term nal was both
turned of f and unplugged at that tine, the room having just
undergone nmaj or renovations. At all other times, M. Brown
was either in a Student Government neeting, with a faculty
menber or in class, and testinony was provided which
established these facts; all of these facts were
uncontroverted and the w tnesses uni npeached.
Revi sed Conpl. § 39. Mreover, M. Tritter admtted in his
cl osing argunent that WCSU had “failed to introduce any evidence
whi ch established that M. Brown was either directly or
indirectly responsible for any grade changes.” 1d. at { 40.
Plaintiff’s “co-defendants,” M| kovic and Forrest, were found not

responsi ble for the charges based on a | ack of evidence.



Plaintiff, however, received a letter fromdefendant Wld stating
that he had been found guilty and was i mredi ately expelled from
WCSU. The letter did not outline the basis for WId's deci sion.

Brown filed a tinely appeal and requested that his expul sion
be stayed to permt himto continue his studies pending the
outcone of the appeal. However, while WCSU al |l egedly had stayed
expul sion “on nunerous other occasions for students found guilty
of ‘violent acts,’” including at |east one situation that involved
weapons, WCSU did not stay M. Brown’ s expul sion pending his
appeal .” 1d. at T 46. During the appeal process, additional
inproprieties are alleged to have occurred, including defendant
Roach’ s appoi nt nent of defendant Eugene Buccini, Vice President
of Academ c Affairs, as hearing officer, in violation of the
provi sions of the Student Handbook, which requires the hearing
officer to be either the Dean of Student Affairs (defendant
Wl ds) or her designee. However, WIlds allegedly stated to
plaintiff that Buccini was Roach’s choice, rather than hers.
Second, plaintiff charges that the appeal hearing was not tape
recorded, also in violation of the Handbook.

Plaintiff alleges that defendants Roach and Capobi anco were
bi ased agai nst hi m because of his past confrontations with them
and used their positions to retaliate against himfor the
exercise of his right to free speech. He also alleges that his
due process rights were violated during both the original hearing
and the appeal. Finally, plaintiff alleges that WCSU, President
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Roach and the Board of Trustees failed to ensure that the Student
Handbook was approved by the Connecticut Attorney CGeneral’s
O fice and that its provisions were constitutional.

More specifically, in Count One, plaintiff seeks de novo

review of the disciplinary action against him claimng that it
violated his constitutional rights to free speech and due
process. Counts Two, Three, and Four are agai nst defendants
Roach, W I ds, Capobianco, Hi ckey-WIllians, Tritter, Parmalee and
Buccini. Count Two alleges that they violated his constitutional
rights to free speech and due process under 8 1983 by using their
position to orchestrate his inproper expulsion. Count Three
all eges that they violated 8§ 1985, subsection 2, by charging
plaintiff with a Cass A disciplinary action sinply because the
hearing disrupted classes by requiring the presence of students
and staff. Count Four asserts that these sane defendants had
know edge of and power to prevent these wongful acts, in
violation of 8 1986. Finally, Count Five is a negligence action
agai nst WCSU, defendant Roach in his official capacity and the
various nmenbers of the Board of Trustees, in their official
capacity, based on the alleged failure to ensure that the Student
Handbok’ s di sci plinary procedures were constitutional and
approved by the Ofice of the Connecticut Attorney Ceneral.

As relief, plaintiff seeks de novo review of the
di sci plinary charges, nonetary damages, declaratory relief that
the guilty verdict was |egally and procedurally flawed, and
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injunctive relief, including reversing the guilty verdict,
reinstating plaintiff as a student at WCSU, permtting plaintiff
to register and attend classes at WCSU, requiring WCSU to
reinburse plaintiff for noney spent for the spring senester in
2000, and permanently enjoining defendants frominitiating or
participating in any discipline against plaintiff based on the

al | egations of grade changing or this litigation.

I11. Discussion

Def endant s have noved to dism ss the entire conpl aint.
They argue that the negligence claimin Count Five against WCSU,
President Roach in his official capacity and the Trustees in
their official capacity are barred by the El eventh Amendnent,
t hat even assum ng arguendo that the Court had jurisdiction over
t hese clains, Connecticut General Statutes § 4-165 bars the
action because plaintiff has not exhausted his admnistrative
remedi es, and that the failure to serve all the Trustees would
require dismssal as they are indispensable parties under Fed. R
Civ. P. 19. The WCSU def endant s? argue that any cl ai ns based on
their participation in the disciplinary hearing nust be di sm ssed

because they are entitled to quasi-judicial or prosecutorial

2Def endant s Roach, W/ ds, Capobi anco, Hi ckey-WIIians,
Tritter, Parmal ee and Buccini in their individual capacity only.
Wil e these defendants noved to dism ss any constitutional clains
against themin their official capacity, plaintiff’'s response
states that Counts Two through Four are only individual capacity
clainms, and the Court so construes the conplaint.
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absolute immunity fromsuit. |In addition, they claimthat
plaintiff has failed to state a due process violation. They also
argue that plaintiff has not alleged personal involvenent by many
of themas is required for a 8§ 1983 action, and that the

all egations of plaintiff’s § 1985 and § 1986 clains fail to state

a clai mupon which relief can be granted.

A Negl i gence cl ai m agai nst WCSU, Roach and the Trustees
(Count Five)

Def endants argue that a negligence cl ai magai nst WCSU, a
state university, and its president and trustees in their
official capacity is in effect a suit against the state itself,
and is therefore barred by the El eventh Anmendnent’s guarantee of
state imunity.

The El eventh Anendnent provides that "[t] he Judicial power
of the United States shall not be construed to extend to any suit
in law or equity, comrenced or prosecuted agai nst one of the
United States by Citizens of another State, or by Ctizens or
Subj ects of any Foreign State.” U S. Const. anend. Xl. The
Suprene Court has interpreted the El eventh Anmendnent to nean that
states, as sovereigns, are inmune fromsuit in federal court
absent consent or abrogation of that inmmunity by Congress.

Sem nole Tribe v. Florida, 517 U. S. 44, 54-55 (1996).

This bar to suit in federal courts extends not only to the

state itself but also to any entity that is deened to be an "arm



of the State." M. Healthy Gty Sch. Dist. Bd. of Educ. V.

Doyle, 429 U. S. 274, 280 (1977); see also Pennhurst State Sch. &

Hosp. v. Halderman, 465 U. S. 89, 101 (1984) (the El eventh

Amendnent bars actions in federal court when "the state is the
real, substantial party in interest."). |In determ ning whether a
suit against a state agency is barred by the El eventh Amendnent,
“whether liability will place the state treasury at ri sk,

al t hough not exclusively determ native, is the single nost

inportant factor.” Feeney v. Port Authority Trans-Hudson Corp.

873 F.2d 628, 631 (2d Gr. 1989).

In Pikulin v. Gty University of New York, 176 F.3d 598 (2d

Cr. 2000), the Second Crcuit noted that in determning

“whet her, for purposes of the El eventh Arendnent, CUNY can
properly be characterized as an ‘armof the state’ . . . [the

i nquiry] focuses both on the extent to which the state woul d be
responsi ble for satisfying any judgnent that m ght be entered
agai nst the defendant entity and on the degree of supervision
exercised by the state over the defendant entity.” [d. (internal
citations omtted). Because the cases the district court cited
rested on a provision of state law that required the state to

indemmify individuals affiliated with CUNY, but did not address

the state's financial responsibility to satisfy judgnents entered
agai nst CUNY itself, the Second Circuit concluded that the record
did not support a finding that CUNY was an arm of the state, and
remanded for further proceedings, instructing the defendant to
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“devel op a record sufficient to allow the district court to
consider fully CUNY's relationship to the state.” 1d. at 601.

Applying this standard, where a state agency such as WCSU
seeks dism ssal for lack of jurisdiction on grounds of Eleventh
Amendnent i mmunity, the Court nust determ ne whether the
rel ati onship between the state and the agency is such that the
agency shoul d be considered an armof the state. Rel evant
factors include whether the state would be |Iiable for a noney
j udgnent agai nst WCSU and the degree of supervision exercised by
the state over WCSU.  Unfortunately, neither defendants nor
plaintiff adequately address this issue. Defendants sinply state
that they are entitled to i munity under Pennhurst, and appear to
be assumi ng that a suit agai nst WCSU, President Roach and the
Board of Trustees should be considered a suit against an arm of
the state for purposes of plaintiff’s claim Plaintiff, while
argui ng that sovereign imunity should not bar the action, does
not dispute that WCSU is an armof the state.

Fromthe Court’s review of the rel evant case | aw and
Connecticut statutes, it appears that the Connecticut state
universities are entitled to claimimmunity under the El eventh

Amendnent anal ysis. See, e.qg., Barde v. Board of Trustees of

Regi onal Comm Col | eges, 207 Conn. 59, 64 (1988) (“Although the

named defendant here is the board of trustees of regional
community col |l eges, these colleges are state public institutions

and the real party in interest is the state.”); Rogan v. Board of
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Trustees, 178 Conn. 579, 582-84 (1979) (board of trustees of
state colleges is entitled to sovereign immunity); H nes v.

Sout hern Conn. State Univ., 2001 W 822330, * 1 (Conn. Super.

June 15, 2001) (SCSU is entitled to sovereign imunity); Dery v.
Sout hern Conn. State Univ., 1998 W. 738060 (Conn. Super. Cct. 8,

1998) (sane); see also Narunmanchi v. Board of Trustees of the

Conn. State Univ., 1986 W. 15753, * 5-6 (D. Conn. Cct. 6, 1986)

(hol ding that the CSU Board of Trustees, and individual trustees
sued in their official capacity, are “a political armof the
state and as such [are] inmmune fromsuit”). Significant contro
is retained by the | egislative and executive branches of
government over the Board of Trustees, which controls WSU and

t he other Connecticut State Universities. See Conn. Gen. Stat.
88 10a-87 to 10a-99. Wiile the Board of Trustees has significant
control and discretion over state education matters, their

autonony is limted. See Stolberg v. Caldwell, 175 Conn. 586,

602-03 (1978). In addition, WSU receives funding fromthe state
treasury, and Conn. CGen. Stat. 8§ 10a-89 provides that “[t]he
board [of trustees] may request authority fromthe treasurer to

i ssue paynent for clains against the state university system

ot her than a paynent for payroll, debt service payable on state
bonds to bondhol ders, paying agents, or trustees, or any paynent
the source of which includes the proceeds of a state bond issue.”
Accordingly, the Court concludes that WCSU - and its President
and Trustees in their official capacity - is an “armof the
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state” and is entitled to raise Eleventh Arendnent immunity in
defense of this suit.

Plaintiff argues that there is no inmmunity for suits seeking
to conpel state officials to fulfil their constitutional and

statutory duties, citing MIliken v. Bradley, 433 U S. 267

(1977). Wiile plaintiff argues that these defendants set in
nmotion the actions that violated his constitutional rights of due
process and free speech, Count Five plainly alleges only common

| aw negligence, a state law claim As defendants note, under

Pennhurst, 465 U. S. at 911, the doctrine of Ex parte Younqg, 209

U S 123 (1908), which permts suit against state officers to
enjoin the future violation of federal law, is “inapplicable in a
suit against state officials on the basis of state law,” and

Count Five must be dism ssed.?

B. Section 1983 cl ai ns agai nst WCSU def endants (Count Two)

The WCSU def endants argue that the constitutional clainms are
barred by quasi-judicial and/or prosecutorial absolute immunity
fromsuit, as they relate to defendants’ conduct in regard to the

di sciplinary hearing process, citing Butz v. Econonou, 438 U.S.

3As Count Five nmust be disnmissed on the basis of the state’'s
immunity fromsuit, the Court does not reach the defendants’
alternative argunents that plaintiff has failed to exhaust his
adm ni strative renedi es under Conn. Gen. Stat. § 4-165, that the
Court |acks “pendant party” jurisdiction over the trustees, and
that the failure to properly serve several of the trustees
requires di sm ssal
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478, 512-13 (1978). Alternatively, they argue that the

al I egations of personal involvenment are insufficient to support a
cl ai m agai nst defendants Roach, WIlds and Parnmal ee, that there is
insufficient allegation of a causal connection to establish
retaliation, and that the decision of appeals officer Buccini
broke any causal |ink between the retaliation and plaintiff’s

expul sion. The Court considers these argunents in turn.

1. Absol ute i munity
“Absolute imunity confers conplete protection from civi

suits.” Tulloch v. Coughlin, 50 F.3d 114, 116 (2d G r. 1995)

(di stinguishing absolute imunity fromaqualified i munity, which
protects governnment officials fromcivil suit if the official did
not violate a clearly established right that a reasonabl e person
woul d have been aware of, or it was objectively reasonable for
the official to believe that his actions would not violate a
clearly protected right). Odinarily, in a suit for damages
arising fromunconstitutional action, officials are entitled only
to qualified imunity, “subject to those exceptional situations
where it is denonstrated that absolute immunity is essential for
t he conduct of the public business.” Butz, 438 U S. at 508.

Thus, the Suprene Court has recognized that there are sone
officials whose duties require a full exenption fromliability,

i ncludi ng judges performng judicial acts within their

jurisdiction, Bradley v. Fisher, 13 Wall. 335, 80 U S. 335
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(1871), prosecutors in the performance of their official

functions, Yaselli v. Goff, 275 U S. 503 (1927), and certain

"quasi-judicial" agency officials who, irrespective of their
title, performfunctions essentially simlar to those of judges
or prosecutors, in a setting simlar to that of a court. Butz,
438 U. S. at 511-17.

Plaintiff argues that Wod v. Strickland, 420 U. S. 308, 322

(1975), which held that a school board nenber who participated in
a student disciplinary procedure was entitled only to qualified
rather than absolute inmunity, requires rejection of defendants’
claimof absolute immunity. The Court agrees. |n Wod, the
Suprenme Court consi dered whet her absolute immunity should apply
in the context of student discipline, and expressly rejected that
contention, noting that “absolute imunity would not be justified
since it would not sufficiently increase the ability of school
officials to exercise their discretion in a forthright manner to
warrant the absence of a renedy for students subjected to
i ntentional or otherw se inexcusable deprivations.” 1d. at 320.
Def endants argue that Wod is not binding because it pre-
dates Butz. However, Butz, which was decided only three years
after Wood, does not overrule Wod, and in fact, cites it in
support of the proposition that state officials are not generally
entitled to absolute imunity for constitutional violations. The
di scussion of quasi-judicial immunity in Butz, which limted
absolute immunity to “those exceptional situations where it is
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denonstrated that absolute immunity is essential for the conduct
of the public business,” 438 U S. at 507, provides no basis for
defendants’ contention that the Suprenme Court called into
question its conclusion in Wod that absolute i munity was not
necessary in that context.* Accordingly, the Court concludes
that defendants are entitled to raise only the defense of

qualified imunity. See Smth v. Rectors and Vistors of the

Univ. of Va., 78 F. Supp. 2d 533, 539 (WD. Va. 1999) (university

presi dent acting as deci sionmaker in a school disciplinary

procedure entitled only to qualified immunity) (citing Wod, 420

U S at 320); cf. Purisch v. Tennessee Tech. Univ., 76 F.3d 1414,
(6" Cir. 1996) (university president and dean not entitled to
absolute immunity for participation in grievance conmttee

hearing review ng professor’s denial of tenure).

2. First Amendnent retaliation claim
Def endant s Roach, WIds and Parnmal ee argue that plaintiff
has not all eged sufficient personal involvenent by themto
support his 8 1983 retaliation claim In a 8 1983 action, the

def endant nust be responsible for the alleged constitutional

“The Court al so notes that Suprene Court cases since Butz
have continued to cite Wod in support of the proposition that
qualified imunity rather than absolute immunity applies to
cl ai s brought agai nst school board nenbers. See, e.q.,

Gl eavi nger v. Saxner, 474 U.S. 193, 201 (1985) (“‘For executive
officials in general, however, our cases make plain that
qualified imunity remains the norm’”) (citing, inter alia,
Wod, 420 U.S. 308).

16



deprivation. Wight v. Smth, 21 F.3d 496, 501 (2d Cr. 1994);

AL-Jundi v. Estate of Rockefeller, 885 F.2d 1060, 1065 (2d Cr

1989). "[T]he general doctrine of respondeat superior does not
suffice and a showi ng of sone personal responsibility of the
defendant is required."” Al-Jundi, 885 F.2d at 1065 (i nternal
quotations omtted). “[T]o state a civil rights claimunder 8§
1983, a conplaint nust contain specific allegations of fact which
indicate a deprivation of constitutional rights; allegations

whi ch are nothing nore than broad, sinple, and concl usory
statenents are insufficient to state a claimunder § 1983.”

Alforo Motors, Inc. v. Ward, 814 F.2d 883, 887 (2d Cr. 1987)

(citing Koch v. Yunich, 533 F.2d 80, 85 (2d Cr. 1976); Fine v.

Gty of New York, 529 F.2d 70, 73 (2d Cr. 1975)). Personal

i nvol venent for purposes of 8§ 1983 consists of direct
participation or "failure to renedy the alleged wong after
learning of it, or creation of a policy or custom under which
unconstitutional practices occurred, or gross negligence in

managi ng subordi nates.” Black v. Coughlin, 76 F.3d 72, 74 (2d

Gr. 1996).

Recently, the Suprenme Court has reiterated that under Fed.
R CGv. P. 8(a)(2)'s requirenent that a conplaint include “a
short and plain statenent of the claimshow ng that the pleader
is entitled torelief,” a plaintiff nmust “sinply ‘give the
defendant fair notice of what the plaintiff’s claimis and the

grounds upon which it rests.”” Swerkiewicz v. Sorenma, 534 U S
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506, 122 S. Ct. 992, 998 (2002) (quoting Conley v. G bson, 355

US 41, 47 (1957)). “Rule 8(a)’s sinplified pleading standard
applies to all civil actions, with limted exceptions.” 1d.

None of these exceptions are applicable here. See Fed. R Cv.

P. 9. Wile the Suprene Court recognized that such a |libera

pl eadings rule mght result in allowng | awsuits based on
sonewhat conclusory allegations to go forward, “Rule 8(a)

establi shes a pleading standard wi thout regard to whether a claim
W Il succeed on the nerits. ‘Indeed it may appear on the face of

the pleadings that a recovery is very renote and unlikely, but

that is not the test.”” Swierkiewicz, 122 S. C. at 999 (quoting

Scheur v. Rhodes, 416 U.S. 232, 236 (1974)). Instead, the

Court’s inquiry on a notion to dismss for failure to state a
claimis only whether “*it is clear that no relief could be
grant ed under any set of facts that could be proved consi stent

with the allegations.”” 1d. at 998 (quoting H shon v. King &

Spal di ng, 467 U.S. 69, 73 (1984)). Wth this standard in m nd,
the Court considers defendants’ argunments that the § 1983
retaliation clains against Roach, WIlds and Parnmal ee fail to
state a claimupon which relief can be granted.

Plaintiff has alleged that President Roach was “antagonistic
towards M. Brown based on M. Brown’s past confrontations
therewith, and used [his position] to punish M. Brown for

exercising his right of free speech under the First Amendnent of
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the United States Constitution.” Revised Conpl. Y 51A. The
conplaint also alleges that “[b]y expelling M. Brown on charges
for which no factual evidence was presented at the Hearing, the
def endant s puni shed himfor exercising his Constitutionally-
guaranteed right of free speech.” 1d. at § 51D. WMboreover,
plaintiff has alleged specific facts that suggest that Roach,
Copabi anco and W1 ds may have had bi as agai nst himbased on his
past criticisnms of their adm nistration, although the only
specific allegation relating to Roach’s involvenent in the
di sciplinary process is that Roach appoi nted Buccini to hear the
appeal. 1d. at § 51B. However, plaintiff also alleges that the
defendants col |l ectively orchestrated his expulsion. 1d. at § 58.
Taken together, the Court cannot conclude that no set of facts
coul d be proved consistent with this allegations that would state
a claimof retaliation. Wile plaintiff may not yet know the
details of the alleged conspiracy, that is precisely the purpose
of discovery under the |iberal pleading rules.

The Court simlarly concludes that the conplaint states a
cl ai magainst Wlds, who is alleged to have filed the original
charges against plaintiff, id. at § 37, infornmed plaintiff that
only one witness would testify against himplaintiff at the
hearing, id. at § 39A, infornmed plaintiff that he would receive a
copy of the witness reports prior to the hearing, but plaintiff
never received any reports, id. at Y 39D, and finally, inforned
plaintiff that he was found guilty, id. at Y 43, 44. Thus,
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whi | e defendant Hickey-WIllians is alleged to have presi ded over
the initial hearing, id. at § 38, plaintiff alleges that WIds
made the decision to expel him id. at Y 43, 51C. As noted
above, plaintiff generally alleges that the defendants
orchestrated his expulsion in retaliation for his exercise of his
First Amendnent rights. 1In light of the allegation that WIds
had been the subject of plaintiff’s criticismin the past, as
wel | as her alleged involvenent in the decision to expel him the
Court concludes that plaintiff has stated a cl ai m agai nst
def endant W ds.

Finally, defendant Parnmalee, a witness at the hearing, is
all eged to have testified that plaintiff was sitting at a
conputer station at one tinme when his grades were allegedly
changed. 1d. at § 39K Plaintiff further alleges that other
W tnesses testified that he was not | ogged on at that time, thus
inplying that Parnmalee testified falsely. Although there is no
al l egation that Parnmal ee was ever the subject of plaintiff’s
criticism plaintiff’s allegations that the defendants
collectively orchestrated his expul sion, together with Parnal ee’s
alleged role in the hearing, are sufficient to require further
di scovery as to Parnalee’s precise role, and could be found to
support a 8 1983 retaliation claim Accordingly, the Court
denies the notion to dismss as to these three defendants.

Def endants al so argue that there is insufficient evidence to
support a causal connection between the protected speech and the
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all eged retaliation. However, as plaintiff’s counsel correctly
notes, such an argunent is directed at the sufficiency of
plaintiff’s evidence, and as such is inproper at the notion to
dism ss stage. Plaintiff’s conplaint alleges that he was a vocal
critic of the WCSU adm ni stration, outlines specific acts of
criticismdirected at Roach, WIlds and Capobi anco, and all eges
that the decision to expel himwas puni shnent for engaging in
constitutionally protected speech. These allegations are
sufficient to require further discovery on whether a causal
connection exists. Simlarly, while the decision of the appeals
of ficer mght have “broken the causal |ink” between the

defendant’s retaliation and plaintiff’s expul sion, see Taylor v.

Brent wood Union Free Sch. Dist., 143 F. 3d 679, 687 (2d Gr. 1998)

(teacher not liable for reporting conplaints against a co-worker
wher e i ndependent investigation by school district led to

di sci pline), because the defendants’ actions during the first
hearing are alleged to have materially affected the outcone of
that hearing, and the appellate review was based on that tainted
first hearing, the Court cannot conclude on a notion to dismss

that their retaliation did not cause plaintiff’s expul sion.

3. Due process claim
Finally, defendants argue that plaintiff’s due process claim
must be disnissed as to all defendants because it fails to state

a claimupon which relief can be granted. Defendants do not
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di spute that plaintiff was entitled to sone process, but rather
claimthat accepting all allegations of plaintiff’s conplaint as
true, his due process rights were not violated as a matter of
|aw. The Court agrees.

Plaintiff alleges that by refusing to permt his attorney to
participate in the hearing, by not tinmely providing himwth the
evi dence to be used against him by not tinely identifying the
W tnesses against him by requiring himto prove that he had not
commtted the violations, and by permtting Tritter and
Capobi anco to prosecute the action and testify as w tnesses
against him his due process rights were violated during the
initial hearing. He also alleges that his rights on appeal were
vi ol at ed because Bucci ni was appoi nted by Roach, rather than by
Wlds, as required in the Student Handbook and the proceedi ng was
not tape recorded.

"Due process does not invariably require the procedural
saf eguards accorded in a crimnal proceeding. Rather, the very
nature of due process negates any concept of inflexible
procedures universally applicable to every imagi nable situation.”

Wnnick v. Manning, 460 F.2d 545, 549 (2d Cr. 1972) (internal

citations and quotations omtted). Thus, the Second Circuit has
noted that “[t]he right to cross-exam ne w tnesses generally has
not been considered an essential requirenent of due process in
school disciplinary proceedings.” 1d. (no right to cross-

exam nation where credibility was not at issue). Simlarly, the
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Second Circuit has never recognized an absolute right to counsel

in school disciplinary proceedings. See, e.qg., Wasson v.

Trowbridge, 382 F.2d 807, 812 (2d Cr. 1967) (no right to counsel
where hearing was investigative, school did not proceed through
counsel , and individual was otherw se able to defend hinself).

Def endants argue that plaintiff’s challenge to the fact that
he was not tinmely provided with the conputer |ogs or the names of
the witnesses nmust fail because plaintiff was granted an
adj ournment and therefore “the plaintiff was not prejudiced in
any way by the lack of know edge ahead of the first hearing.”

Def. Br. at 21. Absent any allegation of prejudice resulting
fromthe initial lack of information, the Court concludes that
the fact that plaintiff alleges that he was given a two nonth
conti nuance necessarily cured any procedural defect that m ght
have been caused by the initial failure to provide plaintiff with
t he docunents and nanes of w tnesses who were prepared to testify
agai nst him

Simlarly, as to plaintiff’s due process challenges to his
appeal, the Court notes that there is “no constitutional right to
review or appeal after [a] disciplinary hearing which satisfied
the essential requirenments of due process.” Wnannick, 460 F.2d at
549 n.5. Further, the only allegations relating to the appeal
consi st of alleged violations of the Student Handbook - that the
appeal hearing was not tape recorded and that Buccini was
appoi nted by Roach rather than Wlds - that do not rise to the
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| evel of constitutionally deficient process. As the Second
Crcuit noted in Wnnick:

[We are not inclined to hold that every deviation froma

university's regulations constitutes a deprivation of due

process. Here the alleged deviations did not rise to
constitutional proportions and did not constitute in

t henmsel ves a denial of due process. Furthernore, the alleged

devi ations were mnor ones and did not affect the

fundanmental fairness of the hearing.
ld. at 550.

Taking all allegations of plaintiff’'s conplaint as true,
plaintiff was provided with adequate process such that the
heari ng and subsequent did not violate his due process rights
under the Fourteenth Amendnent, and accordingly, the conpl aint

fails to state a clai mupon which relief can be granted.

C. Section 1985 cl ai m (Count Three)

Def endants argue that plaintiff’s 8 1985 cl ai m nust be
di sm ssed because no interference with any state or federal court
proceeding is alleged, defendants cannot as a matter of |aw
conspire with thenselves as they are all enployees of WCSU, there
is no allegation of any invidious class-based discrimnatory
aninus, and there is insufficient factual support for the
conclusory all egati ons of conspiracy.

42 U.S.C. § 1985(2) provides in relevant part:

[I]f two or nore persons in any State or Territory conspire

for the purpose of inpeding, hindering, obstructing or

defeating, in any manner, the due course of justice in any

State or Territory, with intent to deny to any citizen the
equal protection of the laws, or to injure himor his
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property for lawfully enforcing, or attenpting to enforce,
the right of any person, or class of persons, to the equal
protection of the laws . . . the party so injured or
deprived may have an action for the recovery of damages,
occasi oned by such injury or deprivation, against any one or
nore of the conspirators.

Cl ai s under both the second clause of § 1985(2), as all eged
here, and 8§ 1985(3) require an allegation of class-based aninus.

See Zensky v. City of New York, 821 F.2d 148, 150 (2d Cr. 1987);

Her mann v. More, 576 F.2d 453, 458 (2d Gr. 1978); cf. Giffin

v. Breckenridge, 403 U.S. 88, 102 (1971) (discussing 8§ 1985(3)

and noting that “[t]he | anguage requiring intent to deprive of
equal protection, or equal privileges and immunities, neans that
there nmust be sone racial, or perhaps otherw se cl ass-based,

i nvidiously discrimnatory aninus behind the conspirators
action”). As plaintiff has not alleged that the conspiracy to
charge himw th an unfounded viol ati on was notivated by any

raci al or class-based invidious discrimnation, and no facts from
whi ch any such notivation could be inferred have been all eged,
the 8§ 1985 cl aimnust be dism ssed, and the Court does not reach

def endants’ alternative argunents.

D. Section 1986 cl ai m (Count Four)
Finally, defendants argue that the § 1986 claimrises and
falls with the 8§ 1985 claim “‘[A] 8 1986 cl ai m nust be

predi cated upon a valid 8 1985 claim’” Brown v. Cty of

Oneonata, 106 F.3d 1125, 1133 (2d Cr. 1997) (quoting Man v.
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Donal dson, Lufkin & Jenrette Securities Corp., 7 F.3d 1085, 1088

(2d Cir. 1993)). Count Four is therefore dism ssed as well.

I V. Concl usion

For the foregoing reasons, defendant’s notion to dismss [#
18] is GRANTED I N PART and DENIED I N PART as follows. Count Two
(8 1983) is dismissed only as to plaintiff’s claimof a due
process violation. Counts Three, Four and Five are dism ssed in
their entirety.® Thus, the only clains remaining in this case
are Count One and plaintiff’'s 8 1983 retaliation claim(Count

Two) .

I T IS SO ORDERED
/s/

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 8th day of My, 2002.

SDef endant s have not noved to dism ss Count One, which seeks
de novo review of the disciplinary charges because the expul sion
allegedly violated plaintiff’s rights to free speech and due
process.

26



