
   On March 1, 2003, most functions of the INS were1

transferred to three bureaus in the new Department of Homeland
Security, pursuant to the Homeland Security Act of 2002, Pub. L.
No. 107-296, 116 Stat. 2135, 2178.  The enforcement functions of
INS were transferred to the Bureau of Immigration and Customs
Enforcement ("BICE").  For simplicity, we will refer to 
the agency throughout this opinion as the INS.
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
------------------------------X
RAWLE ANTHONY ROSS, :

Petitioner, :

- against - : No. 3:03CV2165(GLG)
      ORDER

IMMIGRATION AND :
NATURALIZATION SERVICE,1

:
Respondent.

------------------------------X

In December 2003, Petitioner, an alien subject to an Order

of Deportation, filed a Petition for Writ of Habeas Corpus with

this Court.  Petitioner is presently an inmate in the custody of

the State of Connecticut at Osborn Correctional Institute,

serving a five-year sentence for Possession of Narcotics with

Intent to Sell, in violation of Conn. Gen. Stat. § 21a-277(a). 

On July 15, 2003, an Immigration Judge ordered Petitioner removed

from the United States to Guyana pursuant to the Immigration and

Nationality Act ("INA") § 241(a)(2)(A)(iii), based on his

conviction of an aggravated felony drug-trafficking crime, as

defined in INA § 101(a)(43)(B).  His application for a waiver

under INA § 212(c) was also denied. 
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In his Petition, Petitioner asks the Court to order that he

be taken into INS (BICE) custody and that he be granted

discretionary relief under the INA § 212(c).  

The Court then ordered Respondent to show cause why the

relief prayed for in the Petition should not be granted.  

In its response to the Order to Show Cause, INS states that

this Court lacks subject matter jurisdiction as Petitioner failed

to exhaust his administrative remedies.  Additionally, this Court

lacks jurisdiction to order the State Court to transfer

Petitioner to INS custody prior to the completion of his state

sentence.

As the Government correctly points out, this Court may only

review a final order of deportation if the alien has exhausted

all of his administrative remedies.  8 U.S.C. § 1252(d);

Theodoropoulos v. INS, 358 F.3d 162, 169-71 (2d Cir. 2004). 

Here, there is no indication that Petitioner ever appealed the

Immigration Judge’s order, and the time for filing such an appeal

has clearly run.  Further, "the Attorney General may not remove

an alien who is sentenced to imprisonment until the alien is

released from imprisonment."  8 U.S.C. § 1231(a)(4)(A).

Therefore, until such time as Petitioner completes his state

sentence, this Court does not have the authority to order that he

be transferred to the custody of the INS.  See Duamutef v. INS,

No. CV-02-1345, 2003 WL 21087984 (E.D.N.Y. May 14, 2003) (holding
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that, where alien was not yet in INS custody, district court

lacked habeas jurisdiction). 

Accordingly, the Petition for Writ of Habeas Corpus is

DENIED, and the Clerk is directed to close this file.

SO ORDERED.

Date: May 19, 2004.
      Waterbury, Connecticut.

______/s/____________________
GERARD L. GOETTEL,
United States District Judge
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