UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

In re University Towers :
Omers’ Corp., : Cv. No. 3:01cv258(JBA)
Bankr. No. 99-32448( ASD)
Debt or .

Rul i ng on Bankruptcy Appeal

J.P. Morgan |Investnment Managenent, Inc. ("Mrgan") appeal s
froman order of the U S. Bankruptcy Court for the District of
Connecti cut (Dabrowski, J.) disallow ng paynent of $12,604.50 in
attorneys’ fees. For the reasons set out below, the Court

affirnms the decision of the Bankruptcy Court.

Backgr ound

University Towers Omers’ Corp. ("UTOC') is a cooperative
apartnment corporation that filed a voluntary Chapter 11
bankruptcy petition on June 9, 1999, and currently acts as a
debt or-i n-possessi on under the Bankruptcy Code. Morgan is the
hol der of a nortgage note executed by UTOC in 1997 in the anount
of $4,100,000, and is thus a secured creditor of UTCC. It is
undi sputed that Morgan is over-secured; that is, that the val ue
of the assets securing UTOC s debt to Mdrgan exceed the debt
itself.

After UTOC failed to file a plan of reorgani zati on, Mrgan

began working on a plan ("the first plan") for UTOC that provided



for reinstatenent of the nortgage and full paynent of al
creditors. Mrgan worked on the first plan from Decenber 1999 to
March 2000, but thereafter decided not to file it, as in Mrgan's
j udgnment UTOC began naki ng serious efforts to obtain new
financing that would allow it to refinance the nortgage and
energe from bankruptcy. However, further events regarding the
physi cal condition of UTOC s buil ding convinced Mdirgan that such
financi ng woul d not becone avail abl e, and Mdrgan subsequently
filed a different plan ("the second plan”) in October 2000
proposing liquidation of UTOC s assets. While the second plan is
allegedly "built off" the first plan, the Bankruptcy Court noted
that it is conceded to be a separate plan. Opinion of January
15, 2001 [Doc. #239] (hereinafter "Op.") at 6 n.6.

I n Decenber 2000, two nonths after Morgan filed the second
plan, UTCC filed its own plan of reorgani zation. The record
reflects that UTOC s plan, rather than either of Mdrgan's, is the
plan currently in use. Thereafter, Mrgan sought reinbursenent
of the $12,604.50 in attorneys’ fees it incurred in preparing the
first plan. The Bankruptcy Court denied Mrgan's notion,
ultimately determ ning that the fees incurred were not

reasonabl e.! Mrgan’s appeal followed.

The Bankruptcy Court’s initial ruling on this matter was
made orally, but was subsequently vacated. A witten opinion was
i ssued thereafter, and it is this opinion that is addressed by
this ruling.



1. Standard of Review
Thi s appeal is brought under 28 U S.C. § 158(a), as Mrgan
appeals froma final order of the Bankruptcy Court. This Court

reviews the Bankruptcy Court’s conclusions of |aw de novo, In re

| onosphere C ubs, 922 F.2d 984, 988 (2d G r. 1990), and the

Bankruptcy Court’s findings of fact for clear error, In re

Bayshore Wre Products Corp., 209 F.3d 100, 103 (2d G r. 2000).

A factual finding is clearly erroneous when "’ although there
is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firmconviction that a

m st ake has been commtted.’" Zervos v. Verizon New York, Inc.,

252 F. 3d 163, 169 (2d G r. 2001) (quoting United States v. United

States Gypsum Co., 333 U.S. 364, 395 (1948)). If the |ower

court’s account of the evidence is ""plausible in light of the
record viewed in its entirety, the review ng court may not
reverse it even though convinced that had it been sitting as the
trier of fact, it would have wei ghed the evidence differently.’"

Id. (quoting Anderson v. City of Bessener GCty, 470 U S. 564,

573-574 (1985)). "’'Were there are two perm ssible views of the
evi dence, the factfinder’s choice between them cannot be clearly

erroneous.’ " 1d. (quoting Anderson, 470 U. S. at 573-574).

I11. Analysis
As an over-secured creditor, Mdxrgan is allowed to recover

the reasonabl e costs of collecting the nortgage, provided those
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costs are allowed in the underlying nortgage, to the extent they
do not exceed the anpunt by which Morgan is over-secured:

To the extent that an all owed secured claimis secured

by property the value of which . . . is greater than
t he anobunt of such claim there shall be allowed to the
hol der of such claim. . . any reasonable fees, costs

or charges provided for under the agreenent under which
such cl ai m ar ose.

11 U.S.C. 8 506(b); accord First W Bank & Trust v. Drewes (In re

Schriock Constr.), 104 F. 3d 200, 201 (8th Cr. 1997) (To recover

attorney’s fees under 8§ 506(b), a creditor nust establish: (1)

that it is over-secured in excess of the fees requested; (2) that

the fees are reasonable; and (3) that the agreenent giving rise

to the claimprovides for attorney’'s fees) (citations omtted).
The Bankruptcy Court based its decision to deny the fees on

its assessnent that such fees were not reasonable. See Op. at 3-

7.2 1n assessing the reasonabl eness of the fees at issue here,

t he Bankruptcy Court indicated that it "nust exam ne the

ci rcunstances attending the preparation and filing of a

creditor’s plan and di sclosure statenent,” Op. at 4, and was

"m ndful of bankruptcy waste which can be occasi oned by secured

creditors who fail to exercise appropriate restraint,"” Op. at 4-

2The parties do not dispute that Morgan is over-secured by
the requisite amount, and to the extent that there is now a
di sput e regardi ng whet her the nortgage authorizes paynent of
fees, that dispute was not addressed by the Bankruptcy Court’s
deci sion. Moreover, any dispute regardi ng whether the nortgage
aut hori zes collection of these fees is noot in |ight of the
Court’s affirmance of the Bankruptcy Court’s conclusion that the
fees were not, in any event, reasonable.

4



5. After undertaking this review, the Bankruptcy Court

determ ned that "the efforts of Morgan’s counsel in preparing,
during the period from Decenber 1999 to March 2000, its own draft
Chapter 11 Plan and related Di sclosure Statenment” were not
reasonable, Op. at 7, because the work product resulting fromthe
fees was not utilized prior to the tine Mdrgan submtted an

i nvoice for those fees, and may, in fact, have never been used,
. at 6. If the work product was used, it was only by
incorporation into the second plan submtted by Mrgan, which
itself was never the plan actually used in the bankruptcy
reorgani zati ons.

The Bankruptcy Court acknow edged that Mrgan was conpl etely
within its rights to expend resources to draft its own plan. Op.
at 6; see 11 U.S.C. 8 1121 (authorizing a party in interest, such
as Morgan, to file a plan in the absence of the debtor having
done so within a specified tinme period). Nonetheless, the
Bankruptcy Court concluded that such an expenditure of resources
on a plan that was never filed with the court was an unreasonabl e
waste of resources that could not reasonably be charged to the
estate under 11 U. S.C. 8 506(b). Op. at 6-7. In this regard,

the Bankruptcy Court cited In re Irick, 216 B.R 433, 435 (Bankr.

E.D. Ca. 1997), a portion of which explains:

The view that an oversecured creditor can incur |egal
expenses with inpunity in the expectation that its
collateral will cover such costs is detrinental to the
remedi al goals of, and the possibilities of success in,
a Chapter 11 proceeding. A creditor who fails to heed
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8 506(b)’s warning that only reasonabl e costs can be
recovered does so at substantial risk

See also Inre Ledernan Enterprises, Inc., 106 B.R 674, 683-684

(Bankr. D. Colo. 1989) (findings that attorneys’ fees incurred by

a secured creditor in preparing a plan of reorganization that was

never filed were not reasonable under 11 U.S.C. 8§ 506(b)).

The Bankruptcy Court’s determ nation of whether the fees at

i ssue were reasonable is essentially a factual determ nation
The key determ nant is whether the creditor incurred
expenses and fees that fall within the scope of the
fees provision in the agreenment, and took the kinds of
actions that simlarly situated creditors m ght
reasonabl y concl ude shoul d be taken, or whether such
actions and fees were so clearly outside the range as
to be deenmed unreasonabl e.

In re Dalessio, 74 B.R 721, 723 (B.A.P. 9th Cr. 1987). The

Court is unpersuaded that the Bankruptcy Court’s factual finding
inthis regard is incorrect, |let alone clearly erroneous. The
Bankruptcy Court, after undertaking the correct inquiry,

concluded that the fees incurred preparing a plan never filed

with the Bankruptcy Court were not reasonable under 11 U S. C. §

596(b). There is nothing in the record that |eaves the Court
"Wth the definite and firmconviction that a m stake has been

commtted." United States Gypsum Co., 333 U. S. at 395. Rat her

t he Bankruptcy Court’s concl usion appears to be wel |l -supported by
the record before it.

Morgan, relying on Manufacturers Nat’l Bank v. Auto

Specialties Mg. Co. (In re Auto Specialties Mg. Co.), 18 F. 3d




358 (6th Gr. 1994), argues that once the two predicates — over-
secured status and authorization in the underlying agreenent —
are satisfied, allowance of sone attorneys’ fee is mandatory; the
only issue is the anmobunt. Morgan m sapprehends the inport of the
cited case, however, because there, at |east sone of the incurred

expenses were reasonably incurred, see id. at 362, while here,

t he Bankruptcy Court found that this particul ar expense was not

reasonable in toto.

Next, Morgan asserts that UTOC s tardiness in filing its own
plan justified Morgan's expenditure of resources to prepare its
plan. This argunent was considered by the |lower court, Op. at 5,
and rejected. The Bankruptcy Court noted that Mdrgan only felt
conpelled to file a plan in October 2000, whereas the invoice
sought to be paid was submtted nonths earlier and concerned work
conpleted froma prior period (Decenber 1999 to March 2000), and
that the work was unnecessary when undertaken, which was |ess
than seven nonths after UTOC had filed for bankruptcy. Op. at 5,

citing In re Winder Corp. of America, 82 B.R 186, 191 (D. Conn.

1988) ("inherent in the inquiry into reasonabl eness [under 11

U S C 8 506(b)] is a consideration of the necessity of the
action fromthe perspective of the tine at which it was taken.").
Wil e Morgan asserts that the Bankruptcy Court inproperly
penalized it for not knowng at the tine the work was comrenced
that it may not be used, Morgan overl ooks the fact that it began
work on its own plan very early in the bankruptcy process. Wile
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the statutory "exclusivity period" in which UTOC al one could file
a plan had passed, the Bankruptcy Court’s conclusion that Morgan
acted too hastily in fornmulating its own plan is supported by
that court’s expertise in the bankruptcy area, its famliarity
with the particular tinetable of this specific case, and its
under st anding of the normal "ebb and flow' of bankruptcy matters
in general.

Finally, Mrgan argues that even if its claimwas not
reasonabl e when incurred, it thereafter becane reasonabl e when
part of the work product financed by the fees at issue here was
i ncorporated into the second plan submtted by Mdrgan. However,
even this second plan, filed in Cctober 2000, was never adopt ed.
Additionally, while Mdrgan clains that the simlarities between
the first and second plans are sufficient to counsel in favor of
what m ght be terned "retroactive reasonabl eness,” Mrgan’s own
account of the plans describes themas strikingly different in
purpose: the first anticipated continued occupancy of the

property by UTOC, while the second called for |iquidation.

I V. Concl usion

"Because it is for the nost part in the best position to
assess such questions, the bankruptcy court is granted a
substantial degree of discretion in assessing the reasonabl eness

of clainmed fees and costs."” Wnder Corp., 82 B.R at 192

(citing, inter alia, 3 Collier on Bankruptcy f 506.05). The
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Court concludes that substantial evidence exists on the record to
support the Bankruptcy Court’s determ nation that the fees at
i ssue were not reasonable, and therefore the order of the

Bankruptcy Court is AFFI RVED

I T 1S SO ORDERED

Janet Bond Arterton
United States District Judge

Dat ed at New Haven, Connecticut, this __ day of My, 2002.



