UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

EMVA J. TYSON, KIM G TYSON and
REGE E G TYSQN,

Plaintiffs,
VEMORANDUM DECI SI ON

- agai nst -

3:01 CV 1917 (GG
MATTHEW W LLAUER, DWAYNE TAYLOR,

SHANNON B. POLLI CK, RICHARD C. MJULHALL,

KEVI N SEARLES, JEFFREY W RASEY,

THOVAS BENNETT, TOAN OF BLOOWVFI ELD,

TOMN OF WNDSOR, and UNI TED STATES

OF AMERI CA

Def endant s.

Def endant United States of America (hereinafter "the United
States" or "the governnment”) noves to dismss [Doc. #35] Counts
Two through Nine of the Conplaint.

The Conpl ai nt all eges that defendant Jeffrey Rasey, a
Speci al Agent of the Federal Bureau of Investigation, along with
def endants W/I | auer, Taylor, Pollick, Ml hall, Searles, and
Bennett, all state and | ocal police officers enployed by the
towns of Bloonfield and Wndsor and the State of Connecti cut,
violated plaintiffs' rights under Article 1, 88 7 and 9 of the
Connecticut Constitution (Count Two); commtted wilful and wanton

assault (Count Three); conmmtted negligent assault (Count Four);



negligently inflicted enotional distress against plaintiffs
(Count Five); intentionally inflicted enotional distress against
plaintiffs (Count Six); was negligent and careless in entering
plaintiffs' honme and detaining plaintiffs (Count Seven); invaded
plaintiffs' privacy (Count Eight); and trespassed on plaintiffs
property (Count Nine).

By order of this Court [Doc. #34], the United States has
been substituted for defendant Rasey on Counts Two through N ne,
all of which allege violations of state law.! The United States
now nmoves to dism ss Counts Two through Nine on the ground that
plaintiffs have failed to exhaust their admnistrative renedies
and that this Court therefore |acks subject matter jurisdiction
to hear those clainms. For the reasons set forth below, the
United States' notion is GRANTED

St andard of Revi ew

1 \When a federal enployee is sued for a wongful or
negl i gent act, the Federal Enployees Liability Reformand Tort
Conmpensation Act of 1988 (commonly known as the Westfall Act)
enpowers the Attorney CGeneral, or his delegate, to certify that
t he enpl oyee was acting within the scope of his office or
enpl oynment at the tinme of the incident giving rise to a claim
See 28 U S.C. §8 2679(d)(1); 28 CF.R 8 15.3. Upon such
certification, any civil action arising out of that incident is
deened to be an action against the United States, and the United
States is substituted as the sole defendant as to those cl ains.
The case then falls under the governance of the Federal Tort
Clainms Act (the "FTCA"), 28 U.S.C. 88 1346(b), 2671 et seq. The
FTCA provides that a suit against the United States shall be the
excl usive renedy for persons with clains for danmages resulting
fromthe wongful or negligent acts or om ssions of federal
enpl oyees taken within the scope of their office or enploynent.
See 28 U.S.C. 8§ 2679(b)(1).



When considering a notion to dismss under Fed. R Cv. P.
12(b) (1), the Court nust accept as true all factual allegations
of the conplaint and nust draw all reasonable inferences in favor

of the plaintiff. Ganino v. Ctizens Uilities Co., 228 F.3d

154, 161 (2d Cir. 2000). Further, where a defendant chall enges
the district court's subject matter jurisdiction, the court my
resol ve disputed factual issues by reference to evidence outside

t he pl eadi ngs, such as affidavits. Filetech S.A v. France

Telecom S. A, 157 F.3d 922, 932 (2d Cr. 1998). Dismssal is

proper only if it is clear that no relief could be granted under
any set of facts that could be proved consistent with the

all egations. Hishon v. King & Spalding, 467 U S. 69, 73 (1984).

However, while the pleading standard in federal court is a
li beral one, bald assertions and conclusions of law wi |l not

suffice. Leeds v. Meltz, 85 F.3d 51, 53 (2d Gr. 1996); see also

H rsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d

Cr. 1995) (holding that conclusory allegations as to the | egal
status of defendants' acts need not be accepted as true for

purposes of ruling on a notion to dism ss); see generally 2

Moore's Federal Practice 8 12.34[1][b] (3d ed. 2001).

Fact s
The Court accepts as true the follow ng relevant facts for
t he purposes of the United States' notion to di sm ss.

Plaintiffs Emma, Kim and Reggie Tyson live in Emma Tyson's



home in Wndsor, Connecticut. Conpl. 7 1-3. Emmma Tyson bought
the home on June 22, 1999. 1d. § 13. A warranty deed was
recorded in the Wndsor Land Records on June 23, 1999. 1d. § 20.

Def endant Rasey is a Special Agent enployed by the Federal
Bureau of Investigation. 1d. at § 8. Defendants WI I auer,

Tayl or, Pollick, and Bennett are state and |ocal police officers
enpl oyed by the towns of Bloonfield and Wndsor and the State of
Connecticut. 1d. at § 4-7. On or about Cctober 20, 1999, at
approximately 5:57 a.m, plaintiffs were asleep in their beds
when various defendants, including Rasey, attenpted to execute a
federal arrest warrant against a Dennis Rowe. |d. { 15.

Def endants entered the Tyson househol d through the back and
front entrances, allegedly with weapons drawn, carrying battering
rams and shouting at plaintiffs to "get down." 1d. Y 16, 17.

Def endants searched cl osets and other areas of plaintiffs
home. [d. 1 19. Plaintiffs showed the property deed to
defendants to prove that plaintiff Enmma Tyson owned the property
and that Dennis Rowe did not reside there. 1d. T 20.

Plaintiff Enmma Tyson suffered an asthma attack at the tine
of the search and nmedics were called to adm ni ster breathing
treatnments. |1d. § 25.

Def endants apparently stated that they had entered the wong
prem ses, and left w thout further explanation or apology. [d.
21. According to the Conplaint, defendants did not conduct any
foll owup investigation or inquiry. Id.
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Apparently, Dennis Rowe had at one point |ived at
plaintiffs' address but had not lived there for approximtely
four nonths before the execution of the arrest warrant at
plaintiffs' honme. 1d.  22. Rowe was |later arrested at another
property in Wndsor, Connecticut. |d.

Plaintiffs claimthat neighbors w tnessed defendants'
attenpts to execute the search warrant, and a newspaper
apparently later reported that Dennis "D cky" Rowe, residing at
plaintiffs' address, was arrested on drug charges. [d. { 24.

Di scussi on

The substituted defendant, the United States, contends that
plaintiffs' clains against it nust be dismssed for |ack of
subject matter jurisdiction. Specifically, the United States
argues that plaintiffs failed to exhaust their admnistrative
remedi es under the Federal Tort Clains Act (the "FTCA"), which
provides that "[a]n action shall not be instituted upon a claim
against the United States for noney damages for injury ... unless
the claimant shall have first presented the claimto the
appropri ate Federal agency and his claimshall have been finally
denied by the agency in witing...." 28 US.C 8§ 2675(a). Since
the FTCA constitutes a waiver of sovereign immunity, the
procedures set forth in section 2675 "nmust be adhered to

strictly.” Keene Corp. v. United States, 700 F.2d 836, 841 (2d

Cr. 1983). Failure to file a claimfor damages with the



appropriate agency precludes this Court from exercising
jurisdiction over such clains. 1d.

Plaintiffs concede that they have not filed a claimfor
damages with the appropriate federal agency; however, they
contend that their clains in Counts Three through N ne do not
fall under the FTCA because Rasey was not acting within the scope
of his enploynent and that the governnment's scope of enpl oynent
certification is therefore invalid. Plaintiffs also argue that
their claimin Count Two does not fall under the FTCA because it
all eges a violation of the Connecticut constitution, not a common
law tort. Before deciding whether we may exercise jurisdiction
over plaintiffs' clains against the United States, we nust first
deci de whet her those clains are governed by the FTCA

| . Scope of Enpl oynent Chall enge

In McHugh v. University of Vernont, 966 F.2d 67, 74 (2d Cr
1992), the Second G rcuit held that the district court's de novo
review of the Attorney Ceneral's scope of enpl oynent
certification is triggered "by the governnent's notion for
substitution and opposition papers fromthe plaintiff that allege
with particularity facts relevant to the scope-of - enpl oynent
issue."” As noted above, the United States was substituted for
Rasey by order of this Court dated January 28, 2002.
Notw t hstanding the fact that plaintiffs failed to oppose the

substitution at that time, we will address the nerits of their



argunent in the interests of judicial econony, conveni ence and
fairness to the parties.

Plaintiffs bear the burden of proving that Rasey acted
outside the scope of his enploynent. Plaintiffs' burden is net
if they submt specific evidence or at |east forecast specific
evi dence that contradicts the Attorney Ceneral's certification;
mere conclusory allegations and speculation will not suffice.

Qtierrez de Martinez v. Drug Enforcenent Adnmin., 111 F. 3d 1148,

1155 (4th CGr.), cert. denied Gutierrez de Martinez v. Lanmagno,

522 U. S. 931 (1997); MAdans v. Reno, 64 F.3d 1137, 1145 (8th

Cr. 1995) (certification is prima facie proof that the
chal | enged conduct was within the scope of enploynent; burden is
on plaintiff to come forward with specific facts to rebut it);

Schrob v. Catterson, 967 F.2d 929, 935 (3d G r. 1992)

(certification is prima facie evidence that an enpl oyee's
chal | enged conduct was within the scope of enploynent and the
burden then shifts to the plaintiff, who nust conme forward with
specific facts rebutting the certification). |If plaintiffs
evidence is sufficient to carry the burden of proof, Rasey or the
United States may cone forward with evidence in support of the
certification.

In this case, plaintiffs nerely state that Rasey's all eged
tortious conduct cannot be within the scope of his enploynent
because "[i]n no way can these intentional actions have been done
"with a view of furthering' the business of the United States."
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(Pl's." Mem Law Opp'n Defs.' Mt. Dismss at 4.) This conclusory
statenent does not suffice to refute the scope of enpl oynent
certification. Even if we were to conduct a review of the
l[imted facts provided by the parties of this claimagainst
Rasey, we would conclude, as a matter of |aw, that Rasey was
acting wwthin the scope of his enploynent when he attenpted to
execute the federal arrest warrant.

We | ook to the | aw of Connecticut to determ ne whether a
federal enployee was acting within the scope of his enploynent.

Palmer v. United States, 93 F.3d 196, 198 (5th Gr. 1996),

McHugh, 966 F.2d at 75. Under Connecticut law, "[a] servant acts
wi thin the scope of enpl oynent while engaged in the service of

the nmaster...." A-G Foods, Inc. v. Pepperidge Farm Inc., 216

Conn. 200, 209-10 (1990). An enployer is liable only for those
torts of an enployee "which are done with a view of furthering

[the enpl oyer's] business...." Bradlow v. Anerican District

Tel egraph Co., 131 Conn. 192, 196 (1944). An enployee is not

acting wwthin the scope of his enploynent if he has "abandoned"

his master's business. A-G Foods, Inc., 216 Conn. 209-10.

Plaintiffs seemto think that intentional torts automatically
fall outside the scope of one's enploynent. It is well settled,
however, that conduct, including an intentional tort, is within
the scope of enpl oynent when "actuated, at least in part, by a
purpose to serve [the enployer]...." [d. at 210.

The Conpl ai nt does not contain a single factual allegation
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to indicate that Rasey was acting solely for his own interest.

Al t hough the issue of whether an enpl oyee has departed fromthe
scope of enploynent by acting purely for his own interest, rather
than at least in part for the enployer, is normally a question
for the jury, plaintiffs' nere conclusory allegations that Rasey
acted "wongfully and unreasonably" in searching their honme and
in detaining theminside their home, are insufficient to neet
their present burden. Rasey was attenpting to execute a federal
arrest warrant at plaintiffs' hone during the incident in
guestion. Even if he commtted intentional or negligent torts
during that attenpt, his conduct nevertheless fell wthin the
scope of his enploynent. Plaintiffs have produced no evi dence,
nor have they forecast the production of specific evidence, to
suggest that Rasey had abandoned his enpl oyer's purpose.
Consequently, we find that Rasey was acting within the scope of
his enploynent at the tinme of his alleged unlawful conduct.
Accordingly, we find that the United States was properly
substituted in Counts Three through N ne.?

1. State Constitutional Caim

Plaintiffs contend that the United States was inproperly
substituted for Rasey in Count Two on the basis that the FTCA
applies only to tort clains against federal enployees, not to

state constitutional clains. See 28 U.S.C. 8§ 2679(b)(1). In

2 Plaintiffs appear to concede that the United States was
properly substituted for Rasey in Counts Four and Seven.
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support of this assertion, plaintiffs cite Rvera v. Heyman, in

whi ch the Second Circuit noted that "[t]he certification
procedure of 8 2679(d)(1) applies only to tort clains, not to
discrimnation clains under the [State and City of New York's]

Human Rights Laws...." Rivera v. Heyman, 157 F.3d 101, 105 (2d

Cir. 1998) (noting that the purpose of the FTCAis to protect
federal enployees frompersonal liability for comon |aw torts
commtted within the scope of enploynent). However, plaintiffs
m sstate the holding in Rivera. The plaintiff in R vera argued
t hat because the United States did not substitute itself as a
defendant in that case, in accordance with 8 2679(d) (1), the
i ndi vidual federal defendants were acting outside the scope of
their enpl oyment when they discrimnated against him According
to the plaintiff, dism ssal of his claimagainst those defendants
woul d "effectively immnize themfromliability for their private
acts outside the scope of their enploynent.” 1d. It was in
response to that assertion that the Second Circuit noted that the
certification procedure of 8§ 2679(d)(1) did not apply to
di scrimnation clains under the New York's Human Ri ghts Laws.
There is no precedent in this or any other Circuit supporting
plaintiffs' claimthat the FTCA does not apply to state
constitutional clains against federal enployees.

Congress created only two exceptions to the Westfall Act -
federal constitutional clainms and federal statutory clains. 28

U S.C. § 2679(b)(2); United States v. Snith, 499 U.S. 160, 166-67
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(1991) ("Congress' express creation of these two exceptions
convinces us that the Nnth Grcuit erred in inferring a third
exception that would preserve tort liability for Governnent

enpl oyees when a suit is barred under the FTCA"). "Were
Congress explicitly enunerates certain exceptions to a general
prohi bition, additional exceptions are not to be inplied, in the
absence of evidence of a contrary legislative intent." Andrus v.

d over Construction Co., 446 U S. 608, 616-617 (1980). W

decline plaintiffs' invitation to infer a third exception to the
FTCA. Accordingly, we hold that the United States was properly
substituted in Count Two.

[ 11. Exhaustion of Adnministrative Renedi es

Havi ng decided that plaintiffs' clains against the United
States do indeed fall under the FTCA and that the United States
was properly substituted for defendant Rasey, we hold that
plaintiffs' failure to file a claimfor danages with the
appropriate agency precludes this Court from exercising
jurisdiction over such clains. Counts Two through Ni ne agai nst
the United States are therefore dism ssed without prejudice to
the plaintiffs' filing of an admnnistrative claimfor their

all eged injuries.?

3 The United States argues that the filing of an
admnistrative claimw |l be untinely. See 28 U S.C. 8§ 2401(b).
This Court need not address the nerits of the governnent's
argunent, as that issue may be nore appropriately raised before
the federal agency itself.
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Concl usi on

For the reasons set forth above, the governnent's notion to
dismss [Doc. # 35] Counts Two through Nine is GRANTED as to the

Uni ted St ates.

SO ORDERED

Dat ed: May 28, 2002
Wat er bury, CT /sl

Cerard L. Coettel
United States District Judge
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