UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
TI MOTHY C. SHASHATY,
Plaintiff,
V. ; CIVIL NO. 3:01cv656 (AHN)

ANTHONY BUGLI ONE and
PAUL HEON

Def endant s.

RULI NG ON DEFENDANTS MOTI ON FOR SUMVARY JUDGVENT

Plaintiff Tinmothy C. Shashaty ("Shashaty") has brought
suit agai nst Defendants Detective Anthony Buglione
("Buglione") and Sergeant Paul Heon ("Heon") of the
Connecticut State Police Department (“State Police”), for
al l egedly depriving himof his constitutional rights.

Def endants arrested Shashaty for failing to conmply with the
Connecticut statute that requires a convicted sexual offender
to register with the Comm ssion of Public Safety (“Public
Safety”) upon his release fromincarceration. He also has

br ought pendent state law clainms for malicious prosecution,
false arrest, intentional infliction of enotional distress,
and negligence.

Claimng qualified i munity, Defendants have filed a

Motion for Summary Judgnent [Doc. #13] pursuant to Fed. R



Civ. P. 56. For the reasons that follow, the notion is GRANTED

BACKGROUND

Effective July 1, 1999, Conn. Gen. Stat. 88 54-252 and
54-102g require convicted sex offenders to subnit contact
information and a blood sanple to the State Police Sex
Of f ender Registry ("Sex O fender Registry"). On July 7, 1999,
Def endant s Buglione and Heon arrested Shashaty for failing to
regi ster pursuant to these statutes. Shashaty contends that
section 54-252 entitles himto a three-day grace period before
registering and that his arrest before the expiration of this
grace period constitutes a legally cognizable claimunder 42
U S.C. 8§ 1983. Defendants counter that because they had
probabl e cause and acted pursuant to a lawfully issued arrest
warrant signed by a superior court judge, the doctrine of
qualified immunity shields themfromliability.

Based on the record submtted by the parties, the court
finds that the following facts are undi sputed.?

| . Shashaty’'s Ternms of | ncarceration and Rel ease Therefrom

' In rendering its ruling, the court did not consider
Shashaty’s affidavit which acconpani ed his nmoving papers
because the affidavit was neither signed nor notarized. See
Fed. R. Civ. P. 56(e) (“Supporting and opposing affidavits .

shall show affirmatively that the affiant is conpetent to
testify to the matters stated therein.”).
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Shashaty was convicted of first-degree sexual assault in
1984. On Septenber 9, 1986, he began serving a term of
i ncarceration and was di scharged to a consecutive sentence on
July 3, 1991. Thereafter, Shashaty was released into the
conmmunity on February 14, 1992. During the next four years,
he was incarcerated for unrelated offenses for three
additional terns and then was released. On May 28, 1996,
Shashaty began anot her period of incarceration for, anong
ot her things, possession of marijuana, assault, and
interfering with a police officer. This sentence |asted until
July 6, 1999, when Shashaty posted an appeal bond and was
rel eased from confinement.

. The Passage of Megan's Law

Wi | e Shashaty was serving his last termof confinenment,
t he Connecticut |egislature passed Public Acts 98-111 and 99-
183, which are codified at Conn. Gen. Stat. 8§ 54-252 and are
popularly referred to as Connecticut’s version of “Megan’s
Law.” This statute becane effective on July 1, 1999, and
provides in pertinent part:

(a) Any person who has been convicted .

of a sexually violent offense, and (1) is
rel eased into the comunity on or after
October 1, 1988, and prior to October 1,
1998, and resides in this state, shall, on
October 1., 1998, or within three days of
residing in this state, whichever is |ater,
or (2) is released into the community on or
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after October 1, 1998, shall, within three
days foll ow ng such rel ease, register such
person’s nanme . . . and residence address
with the Comm ssioner of Public Safety.

Conn. Gen. Stat. § 54-252(a) (enphasis added). |In other
words, the relevant portion of the statute requires a

convi cted sexual offender who is released after October 1,
1988, but before October 1, 1998, to register with Public
Safety. Gven the statute’ s effective date of July 1, 1999,
however, it is unclear fromits plain | anguage whet her an

of fender released fromincarceration during this period (i.e.
bet ween October 1, 1988, and October 1, 1998) is still
entitled to the three-day wi ndow when rel eased from
confinenent after July 1, 1999.

[11. Sergeant Buglione's Arrest of Shashaty

Fol | owi ng Shashaty’s rel ease on July 6, 1999, Detective
Bugl i one investigated allegations that Shashaty had not
registered with the Sex Offender Registry. Buglione |earned
that as of July 1, 1999, Shashaty had neither contacted Public
Safety nor submtted a blood sanple for inclusion in
Connecticut’s DNA data bank as required by Conn. Gen. Stat. 88
54-252 and 54-102g, respectively. Moreover, based on a ruling
fromthe Attorney General’s office, Buglione believed (1) that

February 14, 1992, should be considered the appropriate date



of his release into the community for purposes of Conn. Gen.
Stat. 8 54-252(a)(1l); and (2) that a sexual offender who was
previously rel eased between October 1, 1988, and October 1,
1998, was not entitled to the three-day grace period.
Consequently, Buglione deterni ned that Shashaty had not
conplied with Megan's Law.

Shashaty has submitted with his opposition papers an
official Public Safety formentitled “Sex O fender Advi senment
of Regi stration Requirenent, Unconditional Release” ("Sex
O fender Advisenment”), which states: “I have informed the
person identified above of the obligation to register within
three days with the Comm ssioner of Public Safety for a period
of ten years following the date of his or her release date

.” Handwritten notations on this formindicate that
Shashaty refused to acknow edge recei pt of this docunent on
July 1, 1999. He also has submtted the typewitten notes of
Lynn M1ling of the state Departnent of Corrections in which
she expresses uncertainty about whether a judge would sign an
arrest warrant before the three-day grace period expired.

On July 7, 1999, Buglione prepared an affidavit regarding
Shashaty’ s non-conpliance with Megan’s Law and i ssued an
arrest warrant for which Sergeant Heon adm ni stered the oath.

This affidavit included the relevant portion of Conn. Gen.



Stat. 8§ 54-252(a)(1). After a superior court judge reviewed
bot h docunments and signed the warrant, Detective Buglione
arrested Shashaty on the evening of July 7, 1999, less than 72
hours since he was rel eased fromconfinenment. On July 21,
1999, Shashaty registered as a sex offender, and the charges

agai nst him were nol | ed.

STANDARD
A nmotion for sunmary judgnent may not be granted unless
the court determ nes that there is no genuine issue of
material fact to be tried and that the noving party is
entitled to judgnent as a matter of law Fed. R Civ. P. Rule

56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256

(1986), cert. denied, 480 U. S. 937 (1987). The burden of

showi ng that no genuine factual dispute exists rests on the

party seeking summary judgment. See Adickes v. S. H. Kress &

Co., 398 U.S. 144, 157 (1970); Cronin v. Aetna Life Ins. Co.,

46 F.3d 196, 202 (2d Cir. 1995). After discovery, if the
party agai nst whom summary judgment is sought “has failed to
make a sufficient showing on an essential elenent of [its]

case with respect to which [it] has the burden of proof,” then

sunmary judgnment is appropriate. Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986).



The substantive |aw governing a particul ar case
identifies those facts that are material with respect to a

nmotion for summary judgnent. See Anderson, 477 U.S. at 258.

A court may grant summary judgnment “‘if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with affidavits, if any, show that there is no

rn

genui ne issue as to any material fact Mner v. den

Falls, 999 F.2d 655, 661 (2d Cir. 1993) (citation omtted);

see also United States v. Diebold, Inc., 369 U S. 654, 655

(1962). “A dispute regarding a material fact is genuine ‘if
the evidence is such that a reasonable jury could return a

verdict for the nonnoving party. '™ Aldrich v. Randol ph Cent.

Sch. Dist., 963 F.2d 520, 523 (2d Cir. 1992) (quoting

Anderson, 477 U.S. at 248), cert. denied, 506 U S. 965 (1992).

In considering a Rule 56 notion, “the court s
responsibility is not to resolve disputed issues of fact but
to assess whether there are any factual issues to be tried,

whi | e resol ving anbi guities and draw ng reasonabl e i nferences

agai nst the noving party.” Knight v. U S. Fire Ins. Co., 804
F.2d 9, 11 (2d Cir. 1986) (citing Anderson, 477 U S. at 248;

East way Constr. Corp. v. City of New York, 762 F.2d 243, 249

(2d Cir. 1985)); see also Ranseur v. Chase Manhattan Bank, 865

F.2d 460, 465 (2d Cir. 1989); Donahue v. W ndsor Locks Board




of Fire Commirs, 834 F.2d 54, 57 (2d Cir. 1987). Thus,
“[o]lnly when reasonable m nds could not differ as to the
i nport of the evidence is sunmary judgnent proper.” Bryant v.

Maf fucci, 923 F.2d 979, 982 (2d Cir. 1991), cert. denied, 502

U.S. 849 (1991); see also Suburban Propane v. Proctor Gas,

Inc., 953 F.2d 780, 788 (2d Cir. 1992).

DI SCUSSI ON

Shashaty’s 8 1983 clainms for false arrest and nmalicious
prosecution cannot survive summry judgnent because both
Bugl i one and Heon are entitled to qualified i munity under the
facts of this case. In light of this ruling, the court
declines to exercise supplemental jurisdiction over the
pendent cl ai ns.

| . Qualified | munity

Qualified inmmunity shields government actors from
liability for suits brought under 42 U S.C. 8§ 19832? as |long as
their conduct does not "violate clearly established statutory

or constitutional rights of which a reasonabl e person woul d

2Title 42 U.S.C. & 1983 provides that any person who,
acting under color of law, "subjects or causes to be
subjected, any citizen of the United States . . . to the
deprivation of any rights, privileges, or immunities secured
by the Constitution and the |aws" of the United States shall
be liable to the injured party in actions in law. 42 U S.C §
1983.



have known." Lennon v. Mller, 66 F.3d 416, 420 (2d Cir
1995). \When “the plaintiff’'s federal rights and the scope of
the official’s perm ssible conduct are clearly established,
the qualified imunity defense protects a governnent actor if
it was objectively reasonable for himto believe that his
actions were |lawful at the tinme of the challenged act.” Id.
Aright is “clearly established” if its contours are
sufficiently clear so that a reasonable official would

understand his conduct violated that right. See MCullough v.

Wandanch Union Free Sch. Dist., 187 F.3d 272, 278 (2d Cir.
1999). To deternm ne whether a law is "clearly established,"
courts must consider “*(1) whether the right in question was
defined with ‘reasonable specificity’; (2) whether the

deci sional |aw of the Suprenme Court and the applicable circuit
court support the existence of the right in question; and (3)
whet her under preexisting |aw a reasonabl e defendant offici al
woul d have understood that his or her acts were unlawful.’"

Shattuck v. Town of Stratford, 233 F. Supp. 2d 301, 308 (D

Conn 2002) (quoting Jernpbsen v. Smith, 945 F.2d 547, 550 (2d
Cir. 1991)).

A. El enents of 8 1983 Clains for False Arrest and
Mal i ci ous Prosecution

A false arrest claimhas the following elenments: “(1) the
def endant intentionally arrested himor had himarrested; (2)
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the plaintiff was aware of the arrest; (3) there was no
consent to the arrest; and (4) the arrest was not supported by

probabl e cause.” See Arumv. MIller, 193 F. Supp. 2d 572, 585

(E.D.N. Y. 2002)(citing Singer v. Fulton County Sheriff, 63

F.3d 110, 118 (2d Cir. 1995)). An individual has a
constitutional right not to be arrested w thout probable

cause. See Ricciuti v. New York City Transit Auth., 124 F. 3d

123, 128 (2d Cir. 1997)

Simlarly, for a malicious prosecution claimunder 8§
1983, the plaintiff nmust “show a violation of his rights under
the Fourth Amendrment . . . and establish the elements of a

mal i ci ous prosecution under state law. " Fulton v. Robinson,

289 F.3d 188, 195 (2d Cir. 2002)(internal citations omtted).
To establish malicious prosecution under Connecticut state
law, the plaintiff must denonstrate the "initiation . . . of
crimnal prosecution with malice for a purpose other than

bringing an offender to justice; that the defendant acted

wi t hout probable cause, and the crimnal proceedings

terminated in favor of the plaintiff.” Clark v. Town of
G eenwi ch, No. CV00177986, 2002 W. 237854, at *3 (Conn. Super.

Jan. 24, 2002) (enphasis added); see also QSP, Inc. v. Aetna

Cas. & Sur. Co., 773 A.2d 906, 918-19 (Conn. 2001).
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In sum to bring viable 8§ 1983 clains for false arrest
and malicious prosecution, a plaintiff nust show that the | aw
enf orcenent officers in question acted wi thout probable cause.

See Garcia v. Gasparri, 193 F. Supp. 2d 445, 449 (D. Conn.

2002) (citing Curley v. Village of Suffern, 268 F.3d 65, 69-70

(2d Cir. 2001))(holding that "the existence of probable cause
is a conplete defense to a civil rights claimalleging fal se
arrest or malicious prosecution").

B. Pr obabl e Cause

Probabl e cause “exists when the authorities have
know edge or reasonably trustworthy information sufficient to
warrant a person of reasonable caution in the belief that an
of fense has been conmtted by the person to be arrested.™

&lino v. City of New Haven, 950 F.2d 864, 870 (2d Cir. 1991),

cert. denied, 505 U S. 1221 (1992). Police officers may be

entitled to qualified imunity for arrests based on warrants

i ssued by a judge or magistrate. Mlley v. Briggs, 475 U.S.

335, 345 (1986) (explaining that the issue is "whether a
reasonably well-trained officer in [the defendant’s] position
woul d have known that his affidavit failed to establish
probabl e cause and that he should not have applied for the
warrant.").

The Second Circuit has held that an arresting officer may

assert the defense of qualified imunity if “either (a) it was
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obj ectively reasonable for the officer to believe that
probabl e cause existed, or (b) officers of reasonable
conpetence coul d di sagree on whether the probabl e cause test
was net.” &olino, 950 F.2d at 870 (citation omtted). The
court’s inquiry is limted to determ ning whether a reasonably
wel | -trained officer would have known that the warrants were

illegal despite the judge s authorization. United States v.

Leon, 468 U.S. 897, 922 n.23 (1984); Simms v. Village of

Al bi on, New York, 115 F.3d 1098, 1106 (2d Cir. 1997). "Only

where the warrant application is so lacking in indicia of
probabl e cause as to render official belief in its existence
unreasonable will the shield of imunity be lost."” Malley,

475 U. S. at 344-45.

1. Analysis

Shashaty contends that he had a clearly established right
under Conn. Gen. Stat. 8§ 54-252(a) to have three days to
regi ster as a convicted sexual offender upon his release from
confinenment on July 6, 1999. He further asserts that
Def endants | acked probable cause to arrest him and that they
knowi ngly and intentionally onmtted material information in
the affidavit acconpanying his arrest warrant application.
The court disagrees and rejects these contentions. More

specifically, the court finds based on the summary judgnment
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record that Shashaty had no such clearly established right,
that there was probable cause for the arrest, and that

Def endants did not m sl ead the superior court judge in
applying for the arrest warrant.

A. Absence of a Clearly Established Ri ght

First, the court finds that Shashaty, as a convicted sex
of f ender who was previously rel eased fromserving a sentence
for sexual assault in 1992, did not have a clearly established
right at that time to a three-day grace period before
registering with Public Safety. When Shashaty was arrested on
July 7, 1999, Connecticut’s version of Megan’s Law had been in
effect for less than one week. G ven the statute’ s then-
recent enactnent and its effective date of July 1, 1999, it
was uncl ear how | ong Shashaty had to conply with the
registration requirenments of Conn. Gen. Stat. 8§ 54-252(a)
before he would be in violation of that statute. On the one
hand, the Public Safety docunent entitled “Sex O fender
Advi sement” indicated that rel eased of fenders had three days
to register. On the other hand, the Attorney General’s office
advi sed Detective Buglione that Shashaty had to register
i mmedi ately upon his rel ease on July 6, 1999, because he had
been previously released into the community on February 14,
1992. Under this interpretation, Conn. Gen. Stat. 8§ 54-

252(a) (1) would mandate i nmedi ate registration for al
13



convi cted sexual offenders who were rel eased after July 1,
1999, and who al so had been previously released from
i ncarceration between COctober 1, 1988, and October 1, 1998.

In particular, the court notes that no court, state or
federal, had rendered at that tinme an opinion about Conn. Gen.
Stat. 8 54-252 generally, let alone the operation of the grace
period referenced in Conn. Gen. Stat. § 54-252(a)(1l) as
applied to previously rel eased sexual offenders. Furthernore,
a superior court judge had reviewed Detective Buglione's
affidavit — which included the rel evant | anguage of Conn. Gen.
Stat. 8§ 54-252(a)(1) and the date of Shashaty’s previous
rel ease date of February 14, 1992 — in conjunction with the
arrest warrant’s issuance. Consequently, both Buglione and
Heon had a reasonabl e basis to conclude that arresting
Shashaty pursuant to this warrant on July 7, 1999, would be
consistent with Conn. Gen. Stat. § 54-252(a)(1). Thus, the
court finds that Defendants did not violate any “clearly
established” law at the tinme of Shashaty’'s arrest.

B. Exi stence of Probabl e Cause

Furthernore, even assum ng that Shashaty did have a
clearly established right to the three-day grace period, the
sunmary judgnment record denonstrates that Defendants had
probabl e cause for his arrest. It is undisputed that Shashaty

was a sexual offender who had been previously rel eased after a
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conviction for sexual assault during the time period specified
in Conn. Gen. Stat. 8 54-252(a)(1l) (i.e., between October 1,
1988, and October 1, 1998). Nor has Shashaty subnm tted any
substanti al evidence show ng that Buglione and Heon knew or
shoul d have known that the warrant was illegal in spite of the
superior court judge s authorization. Although the docunent
entitled “Sex Of fender Advisenent” states that a sexual

of fender has three days to register after release, this
document does not specify whether the appropriate rel ease date
in Shashaty’'s case was the first release in 1992 or the second
rel ease in 1999. Moreover, as discussed supra, he has

subm tted no |l egal authority indicating that he was |legally
entitled to a three-day grace period after his release on July
6, 1999. Thus, the court finds that it was objectively
reasonabl e for Defendants to believe they had probabl e cause
for Shashaty’s arrest on July 7, 1999.

Finally, the record indicates that the Attorney General’s
office and the State Police had different but reasonable
interpretations of Conn. Gen. Stat. 8§ 54-252(a)(1). Shashaty
does not dispute that the Attorney General’ s office advised
Detective Buglione that arresting himon July 7, 1999, would
be proper. The State Police apparently believed that a
rel eased sexual offender was entitled to a three-day grace

period, regardl ess of whether the offender had been previously
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rel eased between October 1, 1988, and October 1, 1998. If the
Attorney General’s Ofice and the State Police could disagree
on how Conn. Gen. Stat. § 54-252(a)(1) should properly be
interpreted and whet her Defendants had sufficient probable
cause for a warrant, officers of reasonabl e conpetence coul d
i kewi se have that same disagreenment. Malley, 475 U. S. at

341; &olino, 950 F.2d at 870. Accordingly, the court finds

t hat under the unique circunstances of this case, Defendants

are entitled to qualified immunity.

[, Renmni ni ng State Law Cl ai ns

In light of its ruling on the claims for which it has
original jurisdiction, the court declines to exercise
suppl emental jurisdiction over Shashaty’s pendent state |aw

clainms. See 28 U.S.C. 8 1367(c)(3); Spear v. Town of West

Hartford, 771 F. Supp. 521, 530 (D. Conn 1991) ("[ A] bsent
unusual circunstances, the court would abuse its discretion
were it to retain jurisdiction of the pendent state |aw clains
on the basis of a federal question claimalready disposed of.

"), aff’d 954 F.2d 63 (2d Cir.), cert. denied, 506 U S.

819 (1992)). Accordingly, the court disnisses the pendent

state law clains in their entirety.
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CONCLUSI ON

For the reasons discussed above, Defendants’ Mtion for
Summary Judgnent [Doc. #13] is GRANTED. The Clerk is
instructed to enter judgnent in favor of Defendants and cl ose
the file.

SO ORDERED this __ day of June, 2003, at Bridgeport,

Connecti cut .

Al an H. Nevas
United States District Judge
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