UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
GAI L CUTLER :
Plaintiff, . MEMORANDUM DECI SI ON
. 3:99 CV 1972 (GG
- agai nst - :
HAVDEN BOARD OF EDUCATI ON :
and THE TOAN OF HANVDEN :
Def endant s. ;
______________________________ X

In this action, the plaintiff clainms, inter alia, that the

def endant Handen Board of Education discrimnated agai nst her
because of a physical disability by refusing to hire her and
failed to accommpdate her disability and al so retaliated agai nst
her because of her conplaints about discrimnation.

The defendant now noves for sumrmary judgnent as to
plaintiff’s claimunder the Americans with Disabilities Act
("ADA"), set forth in Count One of her anended conplaint, on the
ground that plaintiff is not disabled as that termis defined by
the ADA [Doc. # 21].

The plaintiff had surgery on her right hand to correct a
carpal tunnel syndrome in the early 1990's. The surgery was not
entirely successful and she had sone deformation in her right
hand. The following facts set forth in the defendant’s 9(c)2

Statenent are not di sputed.



The plaintiff was enployed by the Handen Board of

Education at various tinmes since approximately

Sept enber of 1992.

The plaintiff was(sic) held a tenporary clerk/typi st

position in the Pupil Services Departnent of the Handen

Board of Education from Novenber, 1997 until April,

1998.

The plaintiff has difficulty performng |ong typing

proj ects.

The plaintiff was able to (generally) conplete the

other job duties of this [Clerk IV] position.

In April of 1998, the plaintiff’'s tenporary position in

the Pupil Services Departnent ended.

The plaintiff applied for a permanent Clerk |V position

in the Pupil Services Departnent but did not obtain

t hat position.

In May, 1998, the plaintiff applied for a erk IV

position in the Central Ofice of the Board of

Educati on Departnment (the plaintiff did not obtain that

position either).

In March of 1999, the plaintiff applied for a derk IV

position in the central office of the Finance and

Facilities Department of the Board of Education (the

plaintiff did not obtain that position either).

From March 1999 to May 1999, the plaintiff applied for
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two Clerk IV positions in the Tax Assessor’'s Ofice
(the plaintiff did not obtain those positions either).
. The plaintiff believes she can performthe necessary
job duties of any position of enploynent within the
Board or the Town.'!?
Plaintiff maintains that, while she cannot type 30 words- a-
m nute as required by sonme enpl oyers, she can type 20 words-a-
m nute. Indeed she maintains that she can performthe necessary
j ob duties of any position of enploynent offered by the
def endant. Consequently, she has not denonstrated that she is
unable to performa broad range of manual tasks.

The Merck Manual defines carpal tunnel syndrone as foll ows:

CARPAL TUNNEL SYNDROVE. Conpression of the
medi an nerve as it passes through the carpal
tunnel in the wist. Carpal tunnel syndrone
is very comon and nost commonly occurs in
wonen aged 30 to 50 yr. . . . Activities or
jobs that require repetitive flexion and
extension of the wist (eg, keyboard use) may
pose an occupational ri sk.

The Merck Manual (17th Ed. 1999) at 491.

Nuner ous courts have considered the question of whether a
carpal tunnel syndrone or simlar |[imtations on repetitive

notion constitutes a physical inpairnent that substantially

& her clains of the defendant relating to the
qualifications of the persons who obtained the position for which
plaintiff applied and whom the defendant clains were better
qualified candi dates, are disputed. This Court does not
presently deal with the issue of whether the defendant had a non-
di scrimnatory reason for not hiring the plaintiff.
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[imts one or nore of the major life activities of the

individual. The Eighth Crcuit in Helfter v. United Parcel

Service, Inc., 115 F. 3d 613, 617-618 (8th G r. 1997), held that

the plaintiff had "failed to create a genuine issue of fact as to
whet her her inpairnment [carpal tunnel syndrone] rendered her
unable to performa class of jobs or a broad range of jobs in
various classes within a geographical area to which she has
reasonabl e access." |Instead, the Court found that the evidence
showed that the plaintiff was restricted "only from perform ng
jobs that require a substantial anpbunt of sustained repetitive
nmotion and heavy lifting." 1d. at 618. This, the Court held, is
insufficient to render the plaintiff disabled within the nmeaning
of the State's Cvil R ghts Act (which parallels the ADA). 1d.;

see also Gutridge v. Cure, 153 F. 3d 898, 900 (8th G r. 1998);

Woten v. Farm and Foods, 58 F.3d 382, 386 (8th Cir. 1995).

Simlarly, the Sixth Grcuit has held that a carpal tunnel
syndromnme, which restricted the plaintiff fromwork involving
repetitive notion, was insufficient to establish that her
condition disqualified her froma broad range of jobs. MKay v.
Toyota Motor Mg. USA, Inc., 110 F.3d 369, 373 (6th Cr. 1997).

That concl usion has al so been reached by virtually every ot her

court which has considered the issue. See, e.qg., R ggs v. Boeing

Co., 98 F. Supp. 2d 1252 (D. Kan. 2000), aff'd, 246 F.3d 682
(10th G r. 2001)(holding that defendant-enployer was entitled to
summary judgnment on ADA claimwhere plaintiff, who suffered from
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carpal tunnel syndrone, did not show that she was substantially
limted in the major life activities of lifting or working);

Cel abert-Ladenheimv. Anerican Airlines, Inc., No. 00-2324, —

F.3d —+ 2001 W 640175, at *6 (1st Cr. June 12, 2001) (hol ding
that there was not even a "colorable claini that plaintiff, who
suffered fromcarpal tunnel syndrone, was disqualified froma

broad range of jobs in various classes); Broussard v. University

of California at Berkeley, 192 F.3d 1252, 1259 (9th G

1999) (affirm ng sunmmary judgnment on plaintiff's ADA cl aimwhere
she coul d not denonstrate that her carpal tunnel syndronme |imted

her ability to performa w de range of jobs); Price v. Marathon

Cheese Corp., 119 F. 3d 330, 336 (5th Cr. 1997)(affirm ng sumrmary

judgnment in favor of enployer on plaintiff's ADA clai mwhere
plaintiff, who had carpal tunnel syndrone, failed to establish a
substantial limtation of one or nore magjor life activities);

Nowin v. K Mart Corp., 50 F. Supp. 2d 1064, 1071 (D. Kan. 1999),

aff'd, 232 F.3d 902 (10th Cr. 2000)(holding that plaintiff with
carpal tunnel syndrome was not di sabl ed because he was not
substantially limted in the mgjor life activity of working);

Terrell v. USAir, Inc., 955 F. Supp. 1448, 1451 (M D. Fl a.

1996) (hol ding that enployer was entitled to summary judgnent on
plaintiff's ADA cl aimbecause plaintiff with carpal tunnel
syndronme had not established that she was substantially limted
in the myjor life activity of working and, therefore, was not
di sabl ed), aff'd, 132 F.3d 621, 624 n.4 (11th Cr. 1998)
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(affirmng grant of summary judgnment on ground that plaintiff had
not shown that she was not granted a reasonabl e accommodati on,
but expressly declining to reach the issue of whether plaintiff

was disabled); WIllians v. H N.S. Managenent Co., Inc., 56 F

Supp. 2d 215, 221 (D. Conn. 1999)(granting summary judgnent on an
ADA cl ai m based on carpal tunnel syndrome where the plaintiff

returned to work after surgery for two years until his retirenent
and did not denonstrate that he was substantially limted in the

major life activity of working); Shpargel v. Stage & Co., 914 F.

Supp. 1468, 1474 (E.D. Mch. 1996)(rejecting an ADA cl ai m based
on carpal tunnel syndrone where plaintiff denonstrated only that
he was prevented fromworking nore than eight hours a day); Fink
v. Kitzman, 881 F. Supp. 1347, 1377 (N.D. lowa 1995)(granting
summary judgnent for defendant on an ADA cl ai m based on car pal
tunnel syndrone because plaintiff established only that she had a
lifting restriction and not that the restriction had any i npact

on her job); Umansky v. Masterpiece Internat'l Ltd., No. 96 G v.

2367, 1998 W. 4337779, at *5 (S.D.N. Y. July 31, 1998)(rejecting
an ADA cl ai m based on carpal tunnel syndrome where plaintiff

could not perform"heavy lifting"); Schultz v. Lear Corp., No.

Cv. A 98-0076-H, 1998 W. 420826 (WD. Va. June 11, 1999) (hol di ng
t hat post-surgical effects of carpal tunnel syndrone did not
substantially limt plaintiff's ability to performmgjor life

activity of working); Adair v. WH. Braumis, Inc., NO Cv. A

398CV0505P, 1999 W. 242696, at *5 (N.D. Tex. Apr. 20, 1999)
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(plaintiff's evidence that her carpal tunnel syndrone limted her
ability to performa narrow range of jobs was insufficient to

establish that she was disabled); but see Quint v. A E. Staley

Mtg. Co., 172 F.3d 1, 13 (1st Cr. 1999)(hol ding that bil ateral
carpal tunnel syndrome, plus irritate ulnar nerves and

arm shoul der syndrone constituted a "disability"); WIllians v.

Toyota Motor Mtg., 224 F.3d 840, 844 (6th Cir. 2000) (car pal

tunnel syndrone plus tendinitis and |iganment and nuscl e probl ens
constituted a disability where they substantially limted the
plaintiff's ability to performthe mgjor life activity of

wor ki ng), cert. granted, 121 S. C. 1600 (2001); Wellington v.

Lyon County School District, 187 F.3d 1150, 1155 (9th Gr.

1999) (finding factual issue as to whether plaintiff's carpal
tunnel syndronme precluded himfromperformng work in a w de

range of jobs); Smth v. Kitterman, Inc., 897 F. Supp. 423, 427

(WD. M. 1995)(finding factual issue precluding sumary judgnent
as to whether enployee with carpal tunnel syndronme, who was 42
years old and did not have a coll ege education, was significantly
restricted in her ability to performa w de range of jobs);

Foster v. Arthur Andersen, LLP, 168 F.3d 1029, 1033 (7th G

1999) (assum ng that carpal tunnel syndronme is a disability
W thout reaching the nmerits of the issue). This Court has al so
so held in cases involving simlar (but not identical)

restrictions. See Zarzycki v. United Technol ogies Corp., 30 F

Supp. 2d 283, 289-93 (D. Conn. 1998)(holding that plaintiff with
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back injury was not disabled within the neaning of the ADA where
plaintiff did not offer any nedical evidence on his inability to
performa broad range of manual tasks).

Plaintiff does not respond to this persuasive |egal

authority. |Instead, she relies upon her doctor's concl usion
t hat :

. This inpairnment substantially limts a major life
activity of Ms. Cutler regarding her ability to perform
manual tasks. She is restricted in her ability to
performrapid and/or repetitive notions with her right
upper extremty.

. Based on these findings, nmy opinion is that Ms. Cutler
has a physical inpairnment that substantially limts one
of her magjor life activities and is thus an i ndividual
with a disability as defined under the American Wth
Disabilities Act.

Thi s opi nion sounds suspiciously |like a doctor practicing |aw

w thout a license. (It may be that the opinion was fornmul ated by
plaintiff’s counsel and sinply adopted by the doctor.) In any
event, the doctor’s |egal conclusion does not provide any factual
evidence that plaintiff is substantially limted in the major
life activity of working. Wile we recognize that the

determ nation of whether plaintiff is disabled requires an

"individualized inquiry,"” Sutton v. United Air Lines, Inc., 527

U S 471, 482 (1999), the burden remains with the plaintiff to
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point to sone credible evidence that she is significantly
restricted in her ability to performeither a class of jobs or a
broad range of jobs in various classes as conpared to the average
person having conparable training, skills and abilities. See 29
CF.R 8 1630.2(j)(3)(i). This she has failed to do.

We are by no neans adopting a per se rule that carpal tunnel
syndronme will never be severe enough to rise to the level of a
di sability under the ADA However, carpal tunnel syndrone wl|
not rise to the level of a disability unless plaintiff shows that
it results in a substantial limtation on a mgjor life activity
such as working. As the substantial body of case |law cited above
denonstrates, disabilities such as the plaintiff’s do not
generally constitute a disability within the neaning of the ADA
since the inability to performa single job or a particular job
function is not sufficient to constitute a substantial [imtation
on the magjor life activity of working. See 29 CF. R 8§
1630.2(j ) (3).

Accordingly, the notion for partial summary judgnent [doc. #
21] is GRANTED as to plaintiff's ADA claimset forth Count One of

plaintiff's amended conpl ai nt.

SO ORDERED

Dat ed: June 29, 2001
Wat er bury, Connecti cut.
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"~ Gerard L. Coettel

U S. D J.



