UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT
NORTH AMERICAN MARKETING
CORPORATION,
Plaintff,
VS : Civil No. 3:01cv1999 (PCD)
K. GRONBACH & ASSOCIATES, INC.,
etal,

Defendants.

RULING ON PLAINTIFF'S MOTION FOR AN ORDER OF INTERPLEADER AND
PLAINTIFF SMOTION FOR AN ORDER AUTHORIZING PAYMENT INTO COURT

Paintiff moves for an order of interpleader pursuant to FeD. R. Civ. P. 22 and 28 U.S.C.
§ 1335 and for an order authorizing its payment of $400,474.04 into the registry of the court. The
motions are denied.
|. BACKGROUND

Faintiff isaretaler of outdoor furniture and swvimming pools. Defendant K. Gronbach &
Associates, Inc. (“KGA™) was plaintiff’ s advertisng agency. KGA entered into agreements with
various media companies on behdf of plaintiff to provide advertisng for plaintiff’s busness. Plantiff
paid KGA for its services and was billed through KGA for advertisng expenditures. 1n Spring 2001,
KGA became insolvent and ceased operations, a which time defendant Citizen’s Bank, which held an
instrument secured by KGA'’ s accounts receivable, and various unpaid media companies, sought
payment from plaintiff. Plaintiff presently holds $400,474.04 it characterizes as “funds designated to
pay for the advertisng services and products provided by KGA pursuant to KGA'’ s agreements with

The Media Defendants.” Plaintiff made no payments to defendants, instead filing the present




interpleader action.
[1. MOTION FOR ORDER INTERPLEADER

Paintiff argues that an order of interpleader is proper and that its ligbility for KGA’s debts
should be limited to the proposed amount. Defendants New Y ork LLC and Hearst-Argyle' object to
plantiff’s motion as prematurely limiting its potentid ligbility to the stated amount.

A. Standard

Interpleader is authorized by Statute, see 28 U.S.C. § 1335, and by rule, see FeD. R. CIv. P.
22. Proceedings in interpleader are possible when (1) dl defendants demand the same the same debt
or duty, (2) dl clamsto the debt or duty arise from or depend upon a common source and (3) plaintiff
has no independent liahility to any of the defendants. See Bradley v. Kochenash, 44 F.3d 166, 168
(2d Cir. 1995). Thegod of interpleader isto protect plantiffs from multiple lawsuits involving sngular
lidbility. Seeid.; Washington Elec. Co-op., Inc. v. Paterson, Walke & Pratt, P.C., 985 F.2d 677,
679 (2d Cir. 1993). Theinitid step in the proceeding involves a determination of a stakeholder’ sright
to compe cdamantsto litigate numerous clamsin one proceeding and to confine recovery to liability
limited to the amount of afund deposited in the regidiry of the court. See Great Am. Ins. Co. v. Bank
of Bellevue, 366 F.2d 289, 293 (8th Cir. 1966 ). The burden ison the party seeking interpleader to
edablish its entitlement to the same. See Dunbar v. United States, 502 F.2d 506, 511 (5th Cir.
1974).

B. Discussion

The two memorandain opposition constitute the entire response to the present motions.
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The present facts are not typica of an interpleader action, such as where clams are made
againg a party whose obligation is fixed often by contract gpart from the clams asserted by the
clamants. The interpleader plaintiff, i.e., the disinterested stakeholder, seeks to forego litigation
involving multiple dams to a defined amount in which it does not daim an interes, i.e., it concedes the
amount is payable but once and to such of the clamants as may be determined without its involvement
or participation. See, e.g, General Acc. Group v. Gagliardi, 593 F. Supp. 1080 (D. Conn. 1984);
Atlas Corp. v. Marine Ins. Co., 155 F.R.D. 454, 462 (S.D.N.Y. 1994). In such circumstances, the
payout by the interpleader would be no greater than the defined, undisputed amount. Thus interpleader
liberates a disnterested party from the process of determining the entitlement among severa clamants
to the fund after it is paid into the registry of the court.

Paintiff’s dleged stake gppears to be funds it has earmarked through its own internal
measures as the amount it has set aside for advertising.? The stake is not defined by express terms but
rather gppearsto be quantified by plaintiff’s unsupported declaration. The existence of asingle,
identifiadble fund is a fundamenta requirement to any interpleader action. See State Farm Fire &
Casualty Co. v. Tashire, 386 U.S. 523, 530, 87 S. Ct. 1199, 1203, 18 L. Ed. 2d 270 (1967);
Wausau Ins. Companies v. Gifford, 954 F.2d 1098, 1100 (5th Cir. 1992); Grossman v. Mushlin,
493 F. Supp. 330, 333 (S.D.N.Y. 1980)(“fact that damages . . . may be measured, at least in part, by
reference to the operation of the pension plan and to the payments made . . . from the pension plan

funds does not mean that a common fund exists with respect to the two clams’). Assuming arguendo

Plaintiff’ s definition of the fund islimited to its allegation that it “is holding funds designated to
pay for the advertising services and products provided by KGA pursuant to KGA’s agreement
with The Media Defendantsin the amount of $400,474.04.”
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that the funds designated by plaintiff congtitute a Sngle fund, the absence of an undisputed definition as
to how the amount of the fund was determined precludes afinding that the funds are identifiable.

A second prerequiSite to an interpleader action is two or more claimants with adverse clams,
See General Acc. Group, 593 F. Supp. a 1087. In order to establish adversty, plaintiff must show a
risk of double payment on asngle liability or clamsin excess of the movant’sligbility limits. Interfirst
Bank Dallas, N.A. v. Purolator Courier Corp., 608 F. Supp. 351, 353 (D.C. Tex. 1985). Adversity
is not demongtrated when the stakeholder may belidbleto dl clamants. See Bradley, 44 F.3d at 168.
“[T]he protection againg ‘ double or multiple ligbility’ . . . is protection only againg double or multiple
lighility that is unjustifiable because the plaintiff has but asingle obligation.” Id.

The exigence of multiple dams in the wake of KGA'’sinsolvency does not necessarily trandate
to multiple adverse clams. The clamsin the present action arise from dedings between KGA and,
individudly, the severd clamarnts, i.e., debts arisng from advertising agreements entered into between
KGA and various media companies, Citizen's Bank’sinterest in KGA'’ s accounts receivable and a
debt owed KGA for services rendered pursuant to its agreement with plaintiff. Plaintiff’ s involvement
arises from its contract with KGA for advertisng services and the consequent designation of KGA as
its agent, giving rise to an obligation to pay KGA or one or more claimants based on KGA'’s agency
but only for such sarvices. If plantiff isdirectly liable to the media defendants through the agency
relationship, then each defendant represents a discrete clam againgt it. Citizen's cdlaim would not
necessarily conflict with KGA’s claim as its secured interest would placeit in KGA’s shoes asthe
defaulting debtor. Plaintiff must establish that the clams are adverse or are likely to be adverse, and it

hasfailed to do s0. See Dunbar, 502 F.2d at 511.
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Findly, plaintiff must establish thet it is not independently ligble to the daimants. See Bradley,
44 F.3d at 168. Plantiff points out that a“critica issue in need of resolution in this case gppears to be
whether KGA was acting as NAMCO's agent in purchasing the air time, or [whether] it was acting on
its own behdf in purchasing the time and resdling it to [plaintiff].” A principd is bound to contracts
entered into by its agent unless the agent was not authorized to contract on the principd’ s behdf. See
E. Paul Kovacs & Co. v. Alpert, 180 Conn. 120, 125, 429 A.2d 829 (1980). Plaintiff’s argument
beliesits uncertainty asto whether it isdirectly ligblein sating “if KGA was acting as [plaintiff’ s| agent,
then [plaintiff] would be lidble to the Media Defendants and not to KGA.” By conceding this
possibility, plantiff concedes its potentid for direct liability to the daimants and its lack of entitlement to
an order of interpleader.

Interpleader is not a cure-dl for the possibility of multiple lawsuits seeking recovery out of what
may cometo be alimited liability, in amount, of plaintiff. “[I]nterpleader was never intended . . . to be
an dl-purpose ‘hill of peace’” State FarmFire & Cas. Co., 386 U.S. a 536. Asindicated inthe
memoranda in opposition, plantiff seeks a determination asto its lidbility for multiple contractud
disputes while providing little or no evidence of the terms of the operative agreements on which those
disputes may be based. Further, plaintiff has not established beyond dispute the amount for which it
cdamsitissoldy liable. The burden ison plantiff to establish its entitlement to an order of interpleader,
and it hasfalled to establish the propriety of issuing such an order. The motion for an order of
interpleader is denied.

1. MOTION FOR ORDER AUTHORIZING PAYMENT INTO COURT

Inlight of the denid of plaintiff’s motion for order of interpleader, plaintiff’s motion for an order




authorizing payment of $400,474.04 into the registry of the court is dso denied.
V. ORDER TO SHOW CAUSE

Based on the foregoing, plaintiff has not established that an action in interpleader is proper. The
gpparent absence of complete diversity among the parties would deprive this Court of diversty
jurisdiction over the various sate law clams. Plaintiff will therefore show cause on or before duly 31,
2002, why the present action should not be dismissed for want of jurisdiction.
V. CONCLUSION

Paintiff’s motion for an order of interpleader (Doc. 87) isdenied. Pantiff’smotion for an an
order authorizing payment into the court (Doc. 90) isdenied.

SO ORDERED.

Dated at New Haven, Connecticut, July _, 2002.

Peter C. Dorsey
United States Didtrict Judge

Plaintiff would be obliged to deposit “the highest amount for which it ultimately may be liable.

CNA Ins. Companiesv. Waters, 926 F.2d 247, 249-50 n.6 (3d Cir. 1991) (emphasis added); Metal
Transport Corp. v. Pacific Venture S. S. Corp., 288 F.2d 363, 365 (2nd Cir. 1961). Themultiple

defendants and apparent uncertainty asto the acts of KGA make plaintiff’s argument that the

amount proposed its maximum liability a dubious proposition.

6




