UNITED STATESBANKRUPTCY COURT
DISTRICT OF CONNECTICUT

IN RE: ) Chapter 11
HANDY & HARMAN REFINING )
GROUP, INC. ) Case Nos. 00-20845
and ) 00-20846
ATTLEBORO REFINING CO., INC. )

) (Jointly Administered)

)
Debtors )

APPEARANCES:

Eric A. Henzy, Esq., Reid & Riege, P.C.
One State Street, Hartford, CT 06103
Counsd for Debtor

Jed Horwitt, Esg. Zeider & Zeider, P.C.
558 Clinton Avenue, Bridgeport, CT 06604
Counsd for Official Committee of Unsecured Creditors

Patricia Beary, Esq. and Carol A. Felicetta, Esqg.
Office of the United States Trustee
265 Church Street, Suite 1103, New Haven, CT 06510-7016

Ann M. Nevins, Esg., Assistant United States Attor ney
Office of the United States Attorney
915 L afayette Boulevard, Bridgeport, CT 06604
Counsel for United States Mint

Harold S. Novikoff, Esg. and Douglas Mayer, Esq., Wachtel, Lipton, Rosen & Katz
51 West 52" Street, New York, NY 10019-6150,
Counsdl for Credit Suisse First Boston International

Gregory Nye, Esg. and Denise Polivy, Esg., Bingham, Dana LLP
One State Street, Hartford, CT 06103
Counsd for Credit Suisse First Boston I nter national

Todd Feinsmith, Esg., Brown, Rudnick, Freed & Gesmer, P.C.
One Financial Center, Boston, MA 02111 and
Brian C. Courtney, Esg., Brown, Rudnick, Freed & Gesmer, P.C.
CityPlacel, 185 Asylum Street, Hartford, CT 06103-3402
Co-Counsd for Fleet National Bank and Fleet Precious Metals, Inc




RULING ON MOTION FOR FINDINGS OF FACT BASED ON INFERENCE
THAT WITNESSASSERTING FIFTH AMENDMENT PRIVILEGE WOULD
HAVE TESTIFIED ADVERSE TO THE INTEREST OF THE DEBTOR

KRECHEVSKY, U.SB.J.
.

The present motion was filed by the United States Mint (“the Mint”) in the
context of the proceeding for estimation of the Mint’sconstructivetrust claim against
thebankruptcy estate of Handy and Harman Refining Group, Inc. (“thedebtor”), the
debtor in possession in a liquidating Chapter 11 bankruptcy case. The Mint seeksa
court order to admit as evidence a series of questions and an inference that William
Myles (“the witness’), a potential witness who will invoke his Fifth Amendment
privilege and refuseto testify, would have answer ed such questionsin the affirmative,
adversdly to the interests of the debtor. The debtor and the Official Committee of
Unsecured Creditors (“the committee”) object to the Mint’s motion. Fleet National
Bank and Fleet PreciousMetals, Inc. and Credit SuisseFirst Boston International filed
memor anda supporting the debtor’ sand committee’ sobjection and further objecting
to the Mint’s motion insofar as any inferencesthe Mint seeksto have admitted could
be deemed applicable against them in pending adver sary proceedings.

.

The United States Department of Justice is conducting an ongoing criminal
investigation into the activities of the debtor and its present and former employees.
The parties to the present proceeding have stipulated that, as a result of such

investigation, the witness, former comptroller of the debtor, will, if called upon to



testify, assert his Fifth Amendment privilege against self-incrimination and refuse to
answer any questionsrelating to thedebtor or tothe Mint. The Mint has attached to
its motion a series of questions and “seeks an order from this Court finding that
William Myles ... would have answered ‘yes' to the questions ... and admitting such
guestions and answer sinto evidence.” (Motion at 1.)

[11.

The Second Circuit hasheld that thereis*® no constitutional mandate” barring
admission of a non-party’s assertion of his Fifth Amendment privilege or prohibiting
thetrier of factsfrom drawing an adver seinferencesther efrom, but ruled that, under
thebalancing test imposed by Fed. R.Evid. 403(b), the court must determinethat “the
probative value of the evidence was not substantially outweighed by the danger of

unfair prgudice.” Brink’s, Inc.v. City of New York, 717 F.2d 700, 710 (2d Cir. 1983).

The Second Circuit later held that the “issue of the admissibility of a non-party’s
invocation of the Fifth Amendment privilege against self-incrimination in the cour se
of civil litigation and the concommitant drawing of adver se inferences appropriately
center on the circumstances of the case,” and “ suggest[ed] a number of non-exclusive
factorswhich should guidethetrial court in making these determinations,” including
(1) the nature of therelevant relationships, (2) the degree of control of the party over
the non-party witness, (3) the compatibility of the interests of the party and the non-
party witness, and (4) the role of the non-party witness in the litigation. LiButti v.
United States, 107 F.3d 110, 123 (2d Cir. 1997). Whether theseor other circumstances

uniqueto a particular case are considered by thetrial court, the overarching concern



is fundamentally whether the adverse inference is trustworthy under all of the
circumstances and will advance the search for truth. 1d. at 124.

While no particular relationship governs, the nature of the
relationship will invariably be the most significant circumstance. It
should be examined, however, from the perspective of a non-party
witness' loyalty to the plaintiff or defendant, as the case may be. The
closer the bond, whether by reason of blood, friendship or business, the
lesslikely the non-party witness would beto render testimony in order
to damage the relationship.

Id. at 123.

Because the present proceeding involves an insolvent debtor in aliquidating
Chapter 11 bankruptcy, adetermination that theMint isentitled toaconstructivetrust
on the assets of the debtor would adversely affect not the insolvent debtor, but its
creditors. The court construesthe Mint’srequest, therefore, as seeking to admit an
inference that the withess' answer s would be adverseto the interests of the creditors,
represented by thedebtor in possession in itsfiduciary capacity and by the committee.
Accordingly, the relationship of the witness to the debtor’s unsecured creditors is
relevant. The Mint has provided no basis for a finding that there is presently any
relationship between the witness and the debtor; nor that thereis, or ever was, any
relationship between thewitnessand the committee,® seeid. (factor 1); nor isthereany

evidence that the debtor or the committee isin a position to exercise any form of

control - financial, emotional or otherwise - over thewitness. I d. (factor 2). Thecourt

1 Although the witness holds a severence pay claim against the estate, because the
debtor holds sufficient assets, $20,000,000, to cover such claim, which isentitled to
administrative priority, regardless of whether the court imposes the constructive
trust of $13,000,000 requested by the Mint, the witness does not share the
committee' sinterest in disallowing the Mint’s constructive trust claim. LiButti, 107
F.3d at 123 (factor 3).



also concludesthat whether thewitnessisakey figurein thelitigation remainsunclear.
(factor 4)
V.

The court concludes that insufficient grounds exist for the court to order an
inference that, if not for his exercise of the privilege, the witness would have testified
adversaly to the interests of the debtor or the committee. Accordingly, the Mint’s
motion to admit into evidence itslist of proposed questions and an order finding the
answersto bein the affirmativeisdenied. Itis

SO ORDERED.

Dated at Hartford, Connecticut this day of July, 2001.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE



