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RULING ON MOTION FOR FINDINGS OF FACT BASED ON INFERENCE
THAT WITNESS ASSERTING FIFTH AMENDMENT PRIVILEGE WOULD

HAVE TESTIFIED ADVERSE TO THE INTEREST OF THE DEBTOR 

KRECHEVSKY, U.S.B.J.

I.

The present motion was filed by the United States Mint (“the Mint”) in the

context of the proceeding for estimation of the Mint’s constructive trust claim against

the bankruptcy estate of Handy and Harman Refining Group, Inc. (“the debtor”), the

debtor in possession in a liquidating Chapter 11 bankruptcy case.  The Mint seeks a

court order to admit as evidence a series of questions and an inference that William

Myles (“the witness”), a potential witness who will invoke his Fifth Amendment

privilege and refuse to testify, would have answered such questions in the affirmative,

adversely to the interests of the debtor.  The debtor and the Official Committee of

Unsecured Creditors (“the committee”) object to the Mint’s motion.  Fleet National

Bank and Fleet Precious Metals, Inc. and Credit Suisse First Boston International filed

memoranda supporting the debtor’s and committee’s objection and further objecting

to the Mint’s motion insofar as any inferences the Mint seeks to have admitted could

be deemed applicable against them in pending adversary proceedings.

II.

The United States Department of Justice is conducting an ongoing criminal

investigation into the activities of the debtor and its present and former employees.

The parties to the present proceeding have stipulated that, as a result of such

investigation, the witness, former comptroller of the debtor, will, if called upon to
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testify, assert his Fifth Amendment privilege against self-incrimination and refuse to

answer any questions relating to the debtor or to the Mint.  The Mint has attached to

its motion a series of questions and “seeks an order from this Court finding that

William Myles ... would have answered ‘yes’ to the questions ... and admitting such

questions and answers into evidence.”(Motion at 1.)

III.

The Second Circuit has held that there is “no constitutional mandate” barring

admission of a non-party’s assertion of his Fifth Amendment privilege or prohibiting

the trier of facts from drawing an adverse inferences therefrom, but ruled that, under

the balancing test imposed by Fed. R.Evid. 403(b), the court must determine that “the

probative value of the evidence was not substantially outweighed by the danger of

unfair prejudice.”  Brink’s, Inc. v. City of New York, 717 F.2d 700, 710 (2d Cir. 1983).

The Second Circuit later held that the “issue of the admissibility of a non-party’s

invocation of the Fifth Amendment privilege against self-incrimination in the course

of civil litigation and the concommitant drawing of adverse inferences appropriately

center on the circumstances of the case,” and “suggest[ed] a number of non-exclusive

factors which should guide the trial court in making these determinations,” including

(1) the nature of the relevant relationships, (2) the degree of control of the party over

the non-party witness, (3) the compatibility of the interests of the party and the non-

party witness, and (4) the role of the non-party witness in the litigation.   LiButti v.

United States, 107 F.3d 110, 123 (2d Cir. 1997).  Whether these or other circumstances

unique to a particular case are considered by the trial court, the overarching concern



1   Although the witness holds a severence pay claim against the estate, because the
debtor holds sufficient assets, $20,000,000, to cover such claim, which is entitled to
administrative priority, regardless of whether the court imposes the constructive
trust of $13,000,000 requested by the Mint, the witness does not share the
committee’s interest in disallowing the Mint’s constructive trust claim. LiButti, 107
F.3d at 123 (factor 3).
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is fundamentally whether the adverse inference is trustworthy under all of the

circumstances and will advance the search for truth. Id. at 124.

While no particular relationship governs, the nature of the
relationship will invariably be the most significant circumstance.  It
should be examined, however, from the perspective of a non-party
witness’ loyalty to the plaintiff or defendant, as the case may be.  The
closer the bond, whether by reason of blood, friendship or business, the
less likely the non-party witness would be to render testimony in order
to damage the relationship.

 Id. at 123.

Because the present proceeding involves an insolvent debtor in  a liquidating

Chapter 11 bankruptcy, a determination that the Mint is entitled to a constructive trust

on the assets of the debtor would adversely affect not the insolvent debtor, but its

creditors.  The court construes the Mint’s request, therefore, as seeking to admit an

inference that the witness’ answers would be adverse to the interests of the creditors,

represented by the debtor in possession in its fiduciary capacity and by the committee.

Accordingly, the relationship of the witness to the debtor’s unsecured creditors is

relevant.  The Mint has provided no basis for a finding that there is presently any

relationship between the witness and the debtor; nor that there is, or ever was, any

relationship between the witness and the committee,1  see id. (factor 1); nor is there any

evidence that the debtor or the committee is in a position to exercise any form of

control - financial, emotional or otherwise - over the witness. Id. (factor 2).  The court
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also concludes that whether the witness is a key figure in the litigation remains unclear.

(factor 4) 

IV.

The court concludes that insufficient grounds exist for the court to order an

inference that, if not for his exercise of the privilege, the witness would have testified

adversely to the interests of the debtor or the committee.  Accordingly, the Mint’s

motion to admit into evidence its list of proposed questions and an order finding the

answers to be in the affirmative is denied.  It is

SO ORDERED.

Dated at Hartford, Connecticut this          day of July, 2001.

ROBERT L. KRECHEVSKY
UNITED STATES BANKRUPTCY JUDGE


