UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

____________________________________ X
ROYAL | NSURANCE COMPANY OF AMERI CA,

Plaintiff,

- agai nst - : No. 3:01Cvi3l7 (GLGQ
OPI NI ON

ZYGO CORPORATI ON,

Def endant .
____________________________________ X

Royal I nsurance Conpany of Anerica ("Royal") has brought
this action under the Federal Declaratory Judgnment Act, 28
U S.C. 8§ 2201, seeking a declaration that it has no obligation
to indemify its insured, Zygo Corporation ("Zygo"), under a
mari ne open cargo insurance policy ("Policy") for |osses
sustai ned by Zygo in connection with the shipnment of certain
cargo to Tai wan. Pursuant to Rule 56, Fed. R Civ. P., Royal
now nmoves for summary judgnment [Doc. # 111] on the ground that
there is no genuine issue of material fact and that it is
entitled to judgnent as a matter of |law. For the reasons set
forth below, the motion for summary judgnment will be denied.

Fact ual Backgr ound

The rel evant background facts, taken from Royal's Local
Rul e 56(a)1 Statenent, have been admtted by Zygo and are,
t herefore, undisputed. On May 1, 1999, Zygo, through a broker,

procured from Royal a marine open cargo i nsurance policy, Policy
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No. POC102950. Coverage commenced on that date and was in place
during the events giving rise to this [awsuit.

I n January 2000, Zygo sold an atom c force nicroscope ("the
m croscope”) to Nan Ya Technol ogies ("Nan Ya"), a corporation
| ocated in Taipei, Taiwan, for $690,000. Nan Ya was to pay Zygo
in full for the mcroscope upon its arrival in Taiwan. Delivery
terms were "F.O.B. [Free on Board] U. S. Airport,"” the effect of
which was to transfer title to Nan Ya once the m croscope was
| oaded onto the transport aircraft in the United States. Zygo
was not required to insure the m croscope on its carriage from
the United States to Taiwan. Zygo contracted with Lynden Air
Frei ght ("Lynden") on behalf of Nan Ya to deliver the m croscope
fromthe United States to Taiwan via airplane. On February 4,
2000, after the m croscope was | oaded onto the aircraft at a
United States airport, Lynden issued a clean air waybill to
Zygo, certifying that the m croscope was in good order with no
apparent defects, problens or damage. Sonewhere in transit from
the airport in the United States to Taiwan, where it was
i nspected by Nan Ya, the mcroscope was severely damaged. Nan
Ya thereafter refused to pay Zygo for any part of the
m croscope' s $690, 000 purchase price. On March 7, 2000, Zygo
submtted a claimfor the | oss of the mcroscope to its insurer,
Royal. In July 2001, Royal formally declined coverage for the
damaged m croscope and commenced the instant declaratory
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judgment action. Citing Clause 52 of the Policy, and asserting
t hat Zygo had attenpted wi thout success to "collect the anmount

due on the [m croscope],” Zygo, by way of a counterclaim sued
Royal for breach of contract and sought a declaration fromthis
Court that its claimis covered under the Policy. Royal then

filed the instant notion for sunmary judgnent.

Summary Judgnent St andard

The standard for granting a notion for sunmary judgnent is
wel | -established. A noving party is entitled to summary
judgnent "if the pleadings, depositions, answers to
i nterrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law." Fed. R Civ. P. 56(c). The
burden of establishing that there is no genuine factual dispute

rests with the noving party. See Gallo v. Prudenti al

Residential Servs., Ltd. P ship, 22 F.3d 1219, 1223 (2d Cir.

1994). In ruling on a notion for summary judgnment, the Court
must resolve all anbiguities and draw all reasonabl e inferences

in favor of the non-noving party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).
In an action involving contract interpretation, summary

judgnment is appropriate only when the ternms of the contract are



whol |y unanbi guous. Heyman v. Commrerce & Indus. Ins. Co., 524

F.2d 1317, 1320 (2d Cir. 1975). Contractual |anguage is

unanbi guous if it has a definite and preci se neaning,
unattended by danger of m sconception in the purport of the
[contract] itself, and concerning which there is no reasonable

basis for a difference of opinion."" Hunt Ltd. v. Lifschultz

Fast Freight, Inc., 889 F.2d 1274, 1277 (2d Cir. 1989)

(alteration in original) (quoting Breed v. Ins. Co. of N. Am,

46 N.Y.2d 351, 355, 413 N.Y.S.2d 352, 355, 385 N. E. 2d 1280, 1282
(1978)). Language does not become anbi guous sol ely because the
parties offer conflicting interpretations during the course of

litigation. See Wards Co. v. Stanford Ri dgeway Assocs., 761

F.2d 117, 120 (2d Cir. 1985) (stating that "[c]ontorted
semantici sm nmust not be permtted to create an i ssue where none

exists"); see also Schering Corp. v. Hone Ins. Co., 712 F.2d 4,

9 (2d Cir. 1983).

If the contractual |anguage is anbi guous and subject to
varying reasonable interpretations, the issue of the parties’
intent is a question of fact, thereby rendering sunmmary judgnent

i nappropriate. Thonpson v. Givoje, 896 F.2d 716, 721 (2d Cir.

1990) . In that event, the parties have a right to present
extrinsic evidence to aid in the interpretation of the contract

whose provisions are not wholly unambi guous. Asheville Mca Co.

v. Commdity Credit Corp., 335 F.2d 768, 770 (2d Cir. 1964); see
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al so Sharkey v. U tramar Energy Ltd., 70 F.3d 226, 230 (2d Cir.

1995) (holding that summary judgnent based upon the construction
of a contract is appropriate only if the neaning of the |anguage
is clear, considering all the surrounding circunstances and

undi sput ed evidence of intent, and there is no genuine issue as
to the inferences that m ght reasonably be drawn fromthe

| anguage). Thus, if the nmoving party cannot establish

unanbi guous contract | anguage, "a material issue exists
concerning the parties' intent, and the non-noving party has a
right to present extrinsic evidence regardi ng the neaning of the
contested term" Wards Co., 761 F.2d at 120.

Choi ce of Law

This Court's jurisdiction is invoked pursuant to 28 U.S.C.
§ 1333, which provides federal district courts with original
jurisdiction over "[a]lny civil case of admralty or maritime
jurisdiction.” Federal admralty jurisdiction extends to cases

i nvol ving mari ne insurance contracts. See Advani Enters., lnc.

V. Underwiters at Lloyds, 140 F.3d 157, 161 (2d Cir. 1998).

"Absent a specific federal rule, federal courts |look to state
| aw for principles governing maritinme insurance policies .

and apply federal maritine choice of law rules to determ ne

which state's law to apply.” Commercial Union Ins. Co. V.

Fl agship Marine Servs., Inc., 190 F.3d 26, 30 (2d Cir. 1999).

There is no specific federal rule governing construction of
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maritime i nsurance contracts, and thus we turn to state | aw for

this purpose. See W/ burn Boat Co. v. Fireman’'s Fund Insur.

Co., 348 U. S. 310, 321 (1955). "Under federal choice-of-Iaw
rules, we determ ne which state law to use by 'ascertaining and
val ui ng points of contact between the transaction [giving rise
to the cause of action] and the states or governnents whose
conpeting laws are involved."" Advani, 140 F.3d at 162

(alteration in original) (quoting Lauritzen v. Larsen, 345 U. S.

571, 582 (1953)). Here, because the Policy was executed,
delivered, and issued in Connecticut to Zygo, a Connecti cut
corporation, we conclude that Connecticut |aw governs our
interpretation of the Policy.

Rul es of Construction of an Insurance Contract

The parties do not disagree on the rules that apply to the
construction of the insurance contract in this case. In
Connecticut, it is well-established that “the terns of an
i nsurance policy are to be construed according to the general
rules of contract construction. . . . The determ native
gquestion is the intent of the parties, that is, what coverage
the . . . [insured] expected to receive and what the [insurer]

was to provide, as disclosed by the provisions of the policy.

Schilberg Integrated Metals Corp. v. Cont'l Cas. Co., 263 Conn.

245, 267-68, 819 A.2d 773, 789 (2003) (citations and internal
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gquotation marks omtted) (alterations in original). \Were the
terms of the policy are clear and unanbi guous, then the

| anguage, from which the intention of the parties is to be
deduced, nmust be accorded its natural and ordinary nmeaning. |If,
however, the words of the policy are susceptible of two equally
responsi ble interpretations, the Court nust adopt that
interpretation that will sustain the claimand cover the | oss.

Heyvman Associates No. 1 v. Ins. Co. of Pennsylvania, 231 Conn.

756, 769-70, 653 A .2d 122 (1995). "Qur jurisprudence nakes

cl ear, however, that [a]lthough ambiguities are to be construed
agai nst the insurer, when the | anguage is plain, no such
construction is to be applied. . . . 1Indeed, courts cannot
indulge in a forced construction ignoring provisions or so
distorting themas to accord a neaning other than that evidently

intended by the parties.” Heyman Assocs., 231 Conn. at 770-71,

653 A.2d 122.

"I'n construing the docunent, we |look at the [policy] as a
whol e, consider all relevant portions together and, if possible,
gi ve operative effect to every provision in order to reach a

reasonable result.” |Israel v. State Farm Mut. Auto Ins. Co.,

259 Conn. 503, 509, 789 A.2d 974, 977 (2002) (citations and
internal quotation marks omtted) (alterations in original). W
note further that generally, "the determ nation of what the
parties intended to enconpass in their contractual comm tnents
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is a question of the intention of the parties, and an inference

of fact." Bead Chain Mqg. Co. v. Saxton Prods., Inc., 183 Conn.

266, 274-75, 439 A.2d 314, 319 (1981). But, when there is
definitive contract |anguage with no anbiguity, "the
determ nati on of what the parties intended by their contractual

commtnents is a question of law. " Thonpson & Peck, Inc. v.

Har bor Marine Contracting Corp., 203 Conn. 123, 131, 523 A 2d

1266, 1270 (1987); see also Mycak v. Honeywell, Inc., 953 F.2d

798, 802 (2d Cir. 1992); Rothenberg v. Lincoln Farm Canp.., Inc.,

755 F.2d 1017, 1019 (2d Cir. 1985); Miulligan v. Rioux, 229 Conn.

716, 740-41, 643 A . 2d 1226, 1239 (1994).

When exam ning the parties' intent, the Court nust |ook to
the intent expressed in the contractual |anguage and not to any
intention that may have existed in the parties' mnds. Gateway

Co. v. DiNoia, 232 Conn. 223, 231-32, 654 A 2d 342, 347 (1995);

see also Water and Way Properties v. Colt's Mg. Co., 230 Conn.

660, 666, 646 A.2d 143, 145-46 (1994). The parties' intent can
be determ ned by exam ning the | anguage used, interpreted in
light of the parties' situation and circunmstances surroundi ng

t he transacti on. lves v. City of WIllimantic, 121 Conn. 408,

411, 185 A. 427, 428 (1936); see also Barnard v. Barnard, 214

Conn. 99, 109-10, 570 A.2d 690, 696 (1990).
In the case of a disputed insurance policy, we nust
determ ne "whet her, reading the policy fromthe perspective of a
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reasonabl e | ayperson in the position of the purchaser of the
policy, the policy is anbiguous.” Ilsrael, 259 Conn. at 509, 789
A.2d at 977. The alleged anbiguity "should be construed from

t he standpoint of the reasonable | ayperson in the position of
the insured and not according to the interpretation of trained

underwiters." Ceci Vv. National Indemity Co., 225 Conn. 165,

174, 622 A.2d 545, 550 (1993). Anbiguities in an insurance
contract are resolved against the party responsible for its
drafting, and the policyholder's expectations should be
protected as long as they are objectively reasonable fromthe

| ayman's point of view. |lsrael, 259 Conn. at 508, 789 A. 2d at
977. This canon, commonly referred to as “contra proferentem”
is nmore rigorously applied in the context of insurance contracts

than in other contracts. Hansen v. Ohio Cas. Ins. Co., 239

Conn. 537, 545-46, 687 A 2d 1262 (1996).

Di scussi on

Both parties agree that there are no disputed factual
i ssues. Therefore, the question before the Court is whether the
Royal , as the nmoving party, has carried its burden of proving
that the relevant provisions of the Policy are unambi guous with
respect to non-coverage for the damaged cargo, such that Roya
is entitled to sunmary judgnent as a matter of |aw.

A. Conti ngency or Unpai d Vendor's Coverage
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1. The Parties' Contentions

Royal does not dispute that the type of cargo involved in
this litigation, an atom c force mcroscope, falls within the
definition of "new el ectro-optical neasuring equi pment” under
Clause 3 of the Policy.* Clause 3, however, excludes from
coverage any goods sold by Zygo where, under the terns of sale,
Zygo was not obligated to furnish ocean mari ne insurance. In
this case, it is undisputed that Zygo was not obligated to
furnish ocean marine insurance under the terms of the sale with
Nan Ya for the subject cargo.

Nevert hel ess, as Royal concedes, shipnments so excl uded

under Clause 3 can qualify for limted coverage under Cl ause

1 Clause 3 of the Policy reads in relevant part as
foll ows:

3. PROPERTY | NSURED & | NSURABLE | NTEREST

This Policy covers, for account of whomit may
concern, shipnents of |awful goods and merchandi se
consisting principally of:

New el ectro-optical measuring conponents,
parts and rel ated equi pnent in approved
export packagi ng.

Under or on deck, consigned to or shipped by others
for account or control of Assured or in which the
Assured has the risk of |oss, but excluding

shi pnments either sold or purchased by the Assured
subject to the terns of sale (or purchase) whereby
the Assured is not obligated to furnish Ocean Marine
i nsur ance.

(Policy T 3) (enphasis added).
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55's exception for F.O. B. shipnents. Clause 55 extends the
Policy's coverage to shipnments sold by Zygo F. O. B., where Zygo
was not obligated to furnish ocean mari ne insurance, but only
until such tinme as "the goods are | oaded on board the overseas
vessel or until the Assured's interest ceases, whichever shal
first occur." (Policy 1 55.) Relying on that latter provision
of Clause 55, Royal argues that its coverage for this F.O B

cargo term nated once the cargo was | oaded on board the overseas

aircraft. This explicit term nation of all Policy coverage,
Royal asserts, is "clear, unanbiguous, and absolute — | eaving no
room for exceptions.” (Royal's Mem at 7.) Because the damage

to the cargo occurred after |oading, Royal contends that it has
no obligation to provide coverage for the |oss.

Zygo, on the other hand, relies on the unpaid vendor's
coverage provided by Clause 52 (entitled "Contingency" and al so
referred to as "unpaid vendor's coverage"). Clause 52 provides
t hat

on all shipnments sold by [Zygo] on cost and
freight or other terns whereby [Zygo] is not
required to furnish ocean mari ne insurance,
this Policy is extended (subject to all its
ternmse and conditions) to cover only the
interest of [Zygo] as an unpaid vendor from
the tine shipnents become at the risk of the
custonmer under the terns of sale until
paynment of draft but in no event beyond the
tine when [Royal's] risk would normally cease
under the terns of this Policy.

(Policy T 52)(enphasis added). Zygo asserts that "[r]ather than
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being 'primary' coverage, affording protection where Zygo bears
the risk of loss under the terns of sale, [this contingency
coverage] is 'secondary' or 'backup' coverage, which becones
operative after the risk of loss has shifted to Zygo's

cust omers. (Zygo's Mem at 7.) Thus, it maintains that once

t he cargo was placed on board the aircraft and the risk of |oss
passed to Nan Ya, at that point the contingency coverage under

Cl ause 52 comenced because the shipnment becane "at the risk of
t he custoner under the terns of sale.” Since Zygo was never
paid for the damaged m croscope, it maintains that, as an unpaid
vendor, it was covered under the terns of Cl ause 52.

Royal disagrees, relying on the |ast phrase of Clause 52,
which limts this coverage to the "tine when [its] risk woul d
normal |y cease under the ternms of this Policy." It asserts that
its risk would normally cease when the cargo was | oaded aboard
the aircraft and, thus, there is no coverage under this Cl ause.

Zygo responds that to adopt Royal's interpretation would
render the entire Clause neaningl ess, extending no back-up
coverage whatsoever. It argues that it contracted with Roya
for unpaid vendor's coverage so that in the event its custoners
did not pay for shipped cargo, Royal would "advance the anpunt
of such | oss pending collection fromthe buyer." (Policy T 52.)
Cl ause 52 recites that the Policy is "extended" to cover Zygo's

interest as an unpaid vendor "fromthe tinme shipnments becone at
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the risk of the custoner . . . until paynment of draft."”
(1d.) (enphasis added). Yet, according to Royal's
interpretation, there was no extension of coverage beyond the
time when its risk would normally cease under the other ternms of
the Policy. Zygo argues that to adopt this reasoni ng would
render the "extension" of coverage a nullity. This
i nterpretation, Zygo urges, cannot be what the parties bargai ned
for, nor could such an interpretation be objectively reasonable.
Royal replies that, contrary to Zygo's contention, Royal's
interpretation of Clause 52 does not render it neaningless, for
it would still apply to donmestic shipnments. Royal bases this
argunment on Coverage Section Il of the Policy, "Donestic

Transportation |Insurance,” which extends coverage to donestic
shipments. It asserts that since donestic shipnments are never
| oaded on board overseas vessels (or aircraft), coverage of
donmestic shipments would not be affected by Clause 55's
term nation of coverage once F. O B. goods are | oaded on overseas
vessels (or aircraft).

Zygo responds to this argunment by pointing out that Cl ause
52 is located in Coverage Section | of the Policy that pertains
to "Ocean Cargo,"” not Coverage Section Il that concerns
"Donmestic Transportation Insurance.” It asserts that the Policy
shoul d be read as a whole fromthe |ayman's perspective to

determ ne the intent of the parties, and that the Court should
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gi ve operative effect to all provisions of the Policy, if

possi bl e.

2. Are the Policy provisions unanmbi guous with respect to
the term nation of coverage once the cargo was | oaded
aboard the overseas aircraft or may Zygo invoke the unpaid
vendor's coverage under the Contingency C ause?

I n describing the purpose of contingency coverage in a
mari ne cargo policy, the Second Circuit has stated that
"[c]ontingency coverage woul d nake [one set of] underwriters
liable if [another set of] underwiters failed to pay on their

primary coverage." Armada Supply Inc. v. Wight, 858 F.2d 842,

847 (2d Cir. 1988). According to Zygo, the unpaid vendor's
coverage in the Policy was designed to cover just the type of
contingency that occurred here -- when the custoner does not
pay, even though it contracted for the goods and assumed the

ri sk of loss, under the contingency clause, the insurer would be
obligated to pay the insured the sales price up to the coverage
anount. However, according to Royal, all insurance coverage
under the Policy term nated once the m croscope was | oaded
aboard the overseas aircraft and the risk of |oss passed to the
customer. Yet, to adopt this interpretation, as Zygo argues,
woul d render the contingency coverage a nullity, which does not
appear to be a reasonable interpretation of what the parties
intended. The difficulty with Zygo's position, however, is its

inability to offer a persuasive explanation for the meani ng of
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the | ast phrase in Clause 52 on which Royal relies: "but in no
event beyond the tinme when [Royal’s] risk would normally cease."”
Zygo suggests that this could be interpreted to refer to the
general limtations in the rest of the Policy, such as
term nation of all coverage under the Policy by either party.
It is not clear to the Court that this is what the parties
i ntended by this phrase. At the sanme tine, it is clear that
this contingency coverage was intended to provide sonme form of
ext ended coverage beyond what was ot herw se provided in other
coverage sections of the Policy.

"When interpreting a contract, [the Court] nust |ook at the
contract as a whole, consider all relevant portions together
and, if possible, give operative effect to every provision in

order to reach a reasonable overall result."” 1ndus. Risk

Insurers v. Hartford Steam Boiler Inspection & Ins. Co., 258

Conn. 101, 118, 779 A . 2d 737, 748 (2001) (internal quotation

marks omtted); see also OBrien v. US. Fid. & Guar. Co., 235

Conn. 837, 843, 669 A 2d 1221, 1224 (1996); Hansen v. OChio Cas.

Ins. Co., 239 Conn. 537, 545, 687 A.2d 1262, 1266 (1996).
Addi tionally, the Court should avoid a construction that renders
certain provisions neaningless. The Connecticut Court of

Appeal s, in Enfield Pizza Palace, Inc. v. Ins. Co. of Geater

N.Y., 59 Conn. App. 69, 75, 755 A.2d 931, 935 (2000), noted its
reluctance “to conclude that a contractual provision constitutes
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a neani ngl ess gesture by the parties.” As we noted above, the
determ native question is the intent of the parties — that is,
what coverage Zygo expected to receive and what coverage Royal
intended to provide, as disclosed by the Policy provisions. See

Schil berg Integrated Metals Corp., 263 Conn. at 267-68, 819 A.2d

at 789.

The burden here is on Royal to prove that the Policy
unanbi guously established that coverage was to term nate once
t he cargo was | oaded onto an overseas aircraft — in other words,
that this term nati on was absol ute and not extended by the
contingent, unpaid vendor's coverage. Wen the Policy is read
as a whole, we find that it is anbiguous as to the operative
ef fect of Clause 52, the contingent, unpaid vendor's coverage.
It is not at all clear that this "extension" of coverage applied
only to only donestic cargos, as Royal contends. There is
nothing in the | anguage of Clause 52 that limts its application
to donestic shipnments. Moreover, Clause 52 is |ocated within
Coverage Section | of the Policy entitled "Ocean Cargo," not
Coverage Section Il entitled "Donmestic Transportation
I nsurance." Furthernmore, Clause 5 of Coverage Section |
entitled "CGeographic Limts," excludes shipnments between the 48
contiguous states of the United States, as well as Canada.
Al t hough coverage under the Policy was extended to donestic
shipnments by the addition of Coverage Section Il, absent that
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section, Clause 52 would be neaningless if Royal's
interpretation were adopted. Thus, it is sonewhat of an
oxynoron to assume that the contingency coverage of Clause 52 in
Section | was intended to apply only to donestic shipnents when
donestic shipnents were expressly excluded under Section I.

Accordingly, we hold that Royal has failed to offer a
reasonabl e interpretation of the extension of coverage provided
by Cl ause 52. By the same token, Zygo has failed to offer an
adequat e explanation of the limting |anguage in Clause 52 that
"in no event" woul d coverage be extended beyond the tinme then
Royal s risk would normally cease under the ternms of the Policy.
And, as discussed below, we are further troubled by the
requi rement of Clause 52 that Zygo declare and pay additi onal
prem uns on the property insured thereunder. To the extent the
Zygo was required to pay additional premuns for this "extended"
coverage, the parties nust have intended that it was paying for
sonet hi ng of value. But, what extended coverage was provided,
i f any, and under what circunstances that coverage could be
i nvoked is not clear fromthe Policy.

Therefore, with respect to Royal's argunent that there was
no coverage under the Contingency Clause once the cargo was
| oaded aboard the overseas aircraft, the Court finds that Royal
has failed to carry its burden of establishing that the Policy
i s unanbi guous, subject to only one reasonable interpretation.
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These anbi guities cannot be resolved on sunmary judgnent.

B. Zvoo's Failure to Pay Additional Prem uns for the
Cont i ngency Cover age

1. The Parties' Contentions

Royal asserts, in the alternative, that even if the
contingency coverage continued after |oading and applied to non-
donestic shipnents, this contingency coverage never went into
ef fect because Zygo failed to declare the cargo and pay an
additional premium Royal relies on the | ast paragraph of
Cl ause 52, which provides: "The Assured agrees to declare to
this Conpany the value of all shipnments covered under the terns
of this endorsenment and to pay prem umthereon at rates to be
agreed.” (Policy ¥ 52.) Royal clainms that this |anguage
clearly required Zygo to declare the m croscope separately and
to pay an additional premumfor this special contingency
coverage, which it did not do.

Zygo admts that it did not separately declare the
nm croscope or pay an extra premum but clains that under the
paynment ternms of the Policy it was not required to do so. Under
the Policy, Zygo paid its prem uns and declared its shipnments
yearly, with the prem uns deternm ned as a percentage of Zygo's
gross sales fromthe prior year. It asserts that it conplied
with this declaration requirenent when it declared to Royal its

gross inconme at the end of the Policy year. Prem uns were then
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conput ed based upon Zygo's gross sales. Zygo clains that the

| anguage of Clause 52 did not establish paynment and decl aration
requi renments other than what it had already been doing on a
yearly basis.

Additionally, Zygo points to simlar |anguage throughout
the Policy -- Clause 10 ("Accunul ati on" coverage, which applies
to accunul ation of the property insured beyond Policy limts,
only when an "additional premum/([is] paid if required"); Clause
15 (" Contai nerization, Consolidation, Deconsolidation"” coverage,
whi ch generally applies to Property | ocated on carriers for the
pur pose of consolidation, beyond 30 days, where "additional
premum/[is] paid if required by the Conpany"); Clause 21
(" War ehouse-t o- War ehouse" coverage for certain transshi pnents,
which applies "at a premumto be arranged”); Clause 22(E)

("Marine Extension" Clause, which provides coverage "at a
premumto be arranged in case of change of voyage or of any .
error in the description of the interest vessel or voyage");
Cl ause 24 ("Deviation" Clause, which provides coverage for
deviations in the course of transit where an "additional prem um
[is] paid if requested”); Clause 54 ("Difference in Conditions"
Cl ause, stating that the Assured agrees to "pay prem umthereon
at rates to be agreed"); Clause 55 ("FOB/ FAS Shi pments"” cl ause,

whi ch provi des an extension of risk coverage beyond 30 days "at
rates to be agreed"); and Clause 56 ("Return Shipnments" Cl ause,
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in which the Assured agrees to "pay premium if required, at
rates to be agreed") — and argues that if Royal was reserving
its right to decline coverage every tine the Policy referred to
prem uns to be paid at agreed-upon rates, a substantial portion
of the Policy's coverage woul d be negat ed. Zygo |l abels this a
"pattern of deception.” Royal refers to it as establishing a
"l ogically consistent pattern of providing for added prem uns
for added coverage." (Royal Reply Mem at 4.) At the very

| east, Zygo argues, fromthe perspective of a |layperson in the
position of the insured, this |anguage is anbi guous and

m sl eadi ng. Additionally, Zygo points out that Royal's position
t hat coverage under the contingency clause contenpl ates the
paynment of a separate premumis inconsistent with its position
t hat contingency coverage was termnated at the tinme that its
ri sk under the Policy would normally cease. "If Zygo nust pay
extra for contingency coverage, presumably it would be paying
for something — and not the nullity that Royal interprets the

contingency clause to be," asserts Zygo. (Zygo's Mem at 12.)

2. \hether Zygo's failure to declare and pay additi onal
prem uns renders the unpaid vendor's coverage void?

The body of "Coverage Section I" of the Policy, which
contains Clauses 3, 52, and 55, does not discuss the anount of
prem unms to be paid or the manner of conputing them |nstead,

i n Endorsenment No. 3, the Policy provides for an Annual Marine
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Deposit Prem um of $18, 000, payable in quarterly installnents.
It further requires Zygo to furnish Royal with an annual report
of gross sales for the Policy year within 30 days of the
anni versary of the Policy, fromwhich Royal would then cal cul ate
the premiumthereon at the rate of .023 per $100 of total gross
sales. The earned premumin excess of the deposit was then due
and payabl e i nmedi ately. (Endorsenent No. 3 — Annual Marine
Deposit Premum ) The Policy also contains a "Schedul e of
Rat es, " which, consistent with Endorsenment No. 3, sets forth a
rate of .023 per 100 dollars of gross sales for "new el ectro-
optical conponents, parts, and rel ated equi pnment in approved
export packing"” to or fromplaces in the Wrld for shipnment by
vessel or air. (Schedul e of Rates f 3.) The Schedul e of Rates
also lists other rates for other types of coverage or indicates
if rates were to be agreed upon. For exanple, the Schedul e of
Rat es provi des:

4. Duty, if covered, at one-third of the

above marine rates.

5. On-Deck shipnments at rates to be agreed.

9. Risks of War and Strikes, Riots and Civil

Commotions, if covered, at the rates current

on date of Shipnent.

10. Donestic Transit, if covered, at rate(s)

shown in Section Il, Clause 9.B.?

11. Warehouse Storage, if covered, at rates
specified in Section |11, Schedul e of

2 Section Il, Clause 9, provided that the rate per $100
was "included" with reports to be made annually.
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Approved Locations.?

12. Processing, if covered, at rates

specified in the Schedul e of Approved

Processi ng Locations.*
The final paragraph of the Schedul e of Rates, on which Royal
relies, provides "[o]ther property, vessels or voyages not
provi ded for herein, at rates to be agreed. . . ." (Schedul e of
Rates § 13.) Royal asserts that this paragraph should be read
to nmean that additional coverage could be added to the Policy,
provi ded rates were agreed upon and paid outside of the Schedul e

of Rates. It could also be read, as Zygo suggests, to apply

only to other "property, vessels or voyages," as opposed to

ot her risks or types of coverage, such as contingency, unpaid
vendor's coverage on property already covered by the Schedul e of
Rat es.

It appears fromthe Policy's Schedule of Rates that rates
were in fact agreed upon for donestic transit, warehouse
storage, processing, risks of war and strikes, as set forth in
t he various sections of the Policy and in attached schedul es,
al though for the nost part, these rates were already included in
t he base rate. (Schedule of Rates Y 9-12.) There is no

menti on, however, in the Schedul e of Rates or anywhere el se of

3 These rates were included. (Schedule of Approved
War ehouse Locati ons.)

4 These rates were included. (Schedule of Approved
Processing Locations.)
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the rates to be charged for accunul ati on, containerization,

war ehouse-t o- war ehouse, deviation, difference in conditions,
return shipnents, or contingency (unpaid vendor) coverage.

There also is no reference in the Schedule of Rates to these
coverages at rates to be agreed upon, as there is for On-Deck
shi pments. (See Schedule of Rates § 5.) It is not at all clear
to the Court, and neither party offers an explanation, as to why
t hese coverages were omtted entirely fromthe Schedul e of
Rates. Additionally, whether Zygo ever invoked any of these
coverages with or without the paynent of additional premuns is
a matter on which there is no evidence in the record.

The Court is confronted with opposing interpretations of a
critical Policy provision concerning the paynment of additional
prem uns for extended coverage, w thout any evidentiary support
for either position. Additionally, froma practical
standpoint, it is unclear at what point Zygo was required to
make these declarations or pay the prem ums. Royal offers no
reasonabl e explanation as to how the decl arati on and paynent of
addi tional prem unms were intended to operate.

Here again, Royal has the burden of proving that the Policy
unanbi guously attaches additional requirenents for unpaid
vendor’s coverage under Clause 52 and that the prem uns and
decl arati ons were not in fact covered under the general
provi sions of the Policy. Royal has not net its burden with

-23-



respect to this claim The Court finds that when the Policy is
consi dered as a whole fromthe perspective of a |ayperson, as
the insured, it is anbiguous as to whether and when additi onal
decl arations had to be made and additional prem uns paid for
contingency coverage under Cl ause 52.

Concl usi on

Accordingly, for the foregoing reasons, the Mtion for
Summary Judgnent of Royal | nsurance Conpany of Anmerica [Doc. #
111] i s DEN ED.

SO ORDERED.

Date: August 15, 2003.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL
United States District Judge
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