UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ARVSTRONG PARK DEVELOPMENT
ASSCOCI ATES,

Pl aintiff,

_ agai nst - : 3: 98CV1661( GLG)

ASSCCl ATES HOVE EQUI TY

SERVI

2001,

CES,
Def endant .

FI NDI NGS OF FACT

Fol | ow ng a week-1ong bench trial held on August 20-27,

the Court nmakes the follow ng findings of fact:

The Plaintiff is Arnstrong Park Devel opnent Associ ates
("Armstrong"), a Connecticut Ceneral Partnership with an
of fice at 555 Long Wharf Drive, New Haven, Connecti cut
06511. (Stipulation of Fact, dated August 20, 2001, § 1.)

Ford Consuner Finance Conpany, Inc. (“Ford”), is a New York
Corporation with offices fornmerly |located at 2 Arnstrong
Road, Shelton, Connecticut. Prior to the comencenent of
this lawsuit, Ford officially changed its nanme to Associ ates
Home Equity Services, Inc. (“Associates”), the Defendant
named in this action. (Stipulation of Fact, | 2.)

Associates is responsible for Ford's contractual obligations
and liabilities, if any. Associates is the proper party
defendant in this action. (Stipulation of Fact, { 3.)
However, since Defendant was referred to as "Ford" at al
times relevant to this action, we will continue to refer to
Def endant as "Ford" or sinply "Defendant."

Fusco Managenent Conpany, LLC is the property manager for
Ar st rong.

From 1990 t hrough 1996, the partners of Arnstrong included:
(1) Arnstrong Rel ated Associates Limted Partnership; (2)
Arnmstrong Park Trustee Associates Limted Partnership; (3)
NCORE VEST Shelton Associates Limted Partnership (wth Pau
Morris as its general partner); and (4) Ednund J. Fusco
("M . Fusco").



10.

11.

12.

13.

14.

M. Fusco was, at all tines relevant hereto, the Ceneral
Partner of Arnstrong and was the person with ultimte
authority for approving | eases and anendnents executed by
Ar st rong.

The Building (Building Il of 2 Arnstrong Road) was one of
two office building owned by Arnstrong in Arnstrong Park.
Ford was a desirable tenant to Arnstrong because Ford was
creditworthy, had name recognition, and was expected to have
I ncreasi ng space needs.

At the tine Ford becane a tenant of the Building, there was
only one other tenant in Building Il1I.

On February 15, 1991, Arnstrong, as |landlord, executed a
witten | ease (the “Lease”) and an addendum (t he “Addenduni)
for 9,878 square feet (the “Original Premses”) for Class A
of fice space located on the third floor of a building at 2
Arnmstrong Park Road known as Building 3 (the “Building”) off
Route 8 in Shelton, Connecticut. M. Fusco signed the
Lease, the Addendum and all anmendnents nentioned

herei nafter.

The Lease and the Addendumto the Lease were executed by
Ford, as Tenant, on February 11, 1991. (Stipul ation of
Fact, § 7.)

The terns of the Lease were negotiated between Al bert O
(“Or”), Drector of Leasing for the Fusco Managenent Co.
and Richard G oeninger (“Goeninger”), Vice President of

Cor porate Properties for Ford.

The termof the original |ease between Ford and Arnstrong
was originally for five years commenci ng on March 11, 1991
and endi ng on March 10, 1996.

The Addendumto the Lease was incorporated in and nade a
part of the Lease, and included a "Tenant's Option to
Term nate,” which provides as foll ows:

Tenant's Option to Term nate. Tenant shall have
the right and option to term nate and cancel this
Lease Agreenent and all of Tenant's obligations
and rights hereunder at a date certain (the "Date
Certain") to be determ ned by Tenant which Date
Certain shall occur no earlier than after the
expiration of three (3) full years of the term
hereof together with a m ninumof six (6) nonths
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15.

16.

17.

18.

19.

witten notice. As a condition precedent to
Tenant's rights to termnate its obligations
hereunder, prior to the Date Certain set by
Tenant, Tenant shall pay to Landlord the greater
of either (i) a product arrived at by nmultiplying
a fraction (the nunmerator of which is the nunber 6
and the denom nator of which is the nunber of
months remaining in the termof the Lease after
the Date Certain set by Tenant) by the then net
present value to Landlord of the bal ance of the

| easehol d paynents remaining in the termas of and
after the Date Certain, reduced to such net
present value at the rate of two percent (2%
bel ow the Prime Rate as published in the Wall
Street Journal; or (ii) the balance of the
unanorti zed cost of the Tenant inprovenents over
the remainder of the Initial Term The greater of
the foregoing sunms shall be paid to Landlord prior
to the date set by Tenant for such term nation
upon recei pt of which by Landlord (and Landl ord
agreeing to the cal cul ati ons made and t he paynent
anmount in all respects) this Lease shall be deened
to be cancelled, termnated and of no further
force or effect, all as of the date certain set by
Tenant .

[ hereinafter, the "Cancellation O ause"]

The Lease and Addendum (col |l ectively, "the Lease"),
i ncluding the Cancell ation C ause, were drafted by
Arnstrong's real estate attorney, Robert Leitze
("Arnmstrong's Counsel").

Arnmstrong supplied the formula for the cancell ation fee that
woul d be due and owing if Ford chose to exercise the
Cancel | ati on C ause.

Prior to the execution of the Addendum Ford nade it clear
to Armstrong that it wanted the right to termnate its

| easehol d obligations early. If refused, there m ght not
have been a | ease.

Ford needed the flexibility to end its tenancy early and
successfully bargained with Arnstrong for the inclusion of
the Cancellation C ause in the Lease.

The Addendum drafted by Arnmstrong's Counsel, provides that
the I ease termnation "shall occur no earlier than after the
expiration of three (3) full years of the term hereof
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21.

22.

23.

24.

25.

26.

27.

together wwth a mninmumof six (6) nonths witten notice."
Cancel l ati on C ause (enphasis added).

Arnmstrong' s Counsel drafted the Addendum w th, he cl ains,
the intent that Ford would be liable for 42 nonths of rent
before Ford could effectuate term nation.

Ford understood that it could exercise early cancellation
after a mninmum period of three years provided that it had
given six nonths witten notice.

It was standard procedure for Or as Director of Leasing to
appri se Ednmund Fusco, Paul Morris and Paul Strecker (the
“Deci sion Makers”) of the key terns of any proposed | ease
amendnent s before such docunents were agreed to.

Prior to Arnstrong’ s execution of the Lease, Or
specifically advised the Decision Makers of the Cancellation
Cl ause that was contained in the Lease as it was an
inportant factor in assessing the financial feasibility of
the transacti on.

The square foot rent rates established by the Lease were as
fol |l ows:

Dat e Dol lars (9$)
During the First Year of the Lease $4.00
3/91 - 3/92

During the Second Year of the Lease [$13.50
3/92 - 3/93

During the Third Year of the Lease $15. 50
3/93 - 3/94

During the Fourth Year of the Lease |$17.50
3/94 - 3/95

During the Fifth Year of the Lease $19. 50
3/95 - 3/96

At the tine that Arnmstrong and Ford were negotiating the
terms of the Lease for 9,878 square feet, Arnstrong
anticipated that Ford woul d have additional space needs.
Arnmstrong’ s expectations proved true.

The Parties engaged in negotiations for Ford to expand its

| ease as early as February of 1991 after Ford had signed the
Lease but before Ford had even taken occupancy of the space
under the Lease.

During the period from May of 1991 to July of 1996, the



28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

Parties executed six anmendnents to the Lease whereby Ford
increased its initial |easehold of 9,878 square feet to a
total of 34,290 square feet, including sone space on the
first floor, and, after the Fifth Anendnent, occupied all of
the third fl oor.

On May 17, 1991, Ford executed a "First Anmendnent to the
Lease Agreenent" (the “First Amendnent”). Arnstrong
executed the First Amendnent on June 4, 1991. (Stipulation
of Fact, Y 8.)

The First Anendnment expanded Ford's tenancy by anot her 3,680
square feet (the “First Expansion Prem ses”), which was

| ocated on the third floor of the Building. (Stipulation of
Fact, ¥ 9.)

On Decenber 6, 1991, Ford executed a "Second Anendnent to
the Lease Agreenent" (the “Second Anendnent”). Arnstrong
execut ed the Second Anendnent on Decenber 12, 1991.
(Stipulation of Fact, Y 10.)

The original lease termwith the first two anmendnents was
schedul ed to expire on March 10, 1996.

Prior to Arnstrong’ s execution of the First Amendnent, Or
specifically rem nded the Decision Makers about the
exi stence of the Cancellation C ause.

The Deci sion Makers’ response was to ask if Or thought the
Cancellation Clause could be elimnated. Or advised the
Deci sion Makers that he did not think Ford would agree to
the elimnation of the Cancell ation C ause.

At the tinme the First Arendnent was executed, Or said he

t hought “Arnstrong should | et sleeping dogs |ie” when he was
asked whet her Arnstrong should seek to have the Cancel |l ation
Cl ause el i m nat ed.

Wthout trying to negotiate the Cancellation C ause out of
the Lease, Arnstrong elected to execute the Lease and the
First Amendnent.

Arnmstrong refused to rel ease the Addendum contai ni ng the
Cancel lation Clause to its broker, CB Richard Ellis (f/k/a
CB Commercial) when the broker requested sane.

I n Septenber of 1991, the Parties commenced negotiations for
a second expansi on of the Lease.
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39.

40.

41.

42.

43.

44.

45.

Or rem nded the Decision Makers about the Cancell ation
Cl ause and they elected to agree to a second anendnent to
the Lease despite Ford s continued right of early

term nation.

The Second Amendnent established higher square foot rent
rates, which applied only to the additional 6,620 square
feet acquired pursuant to the Second Anendnment. The

exi sting square foot rent rates remained the sane.

The Second Anmendnent (executed by Ford on Decenber 6, 1991)
was al so drafted by Arnstrong' s Counsel .

The First Anendnent, drafted by Arnstrong's Counsel,
contained a ratification clause which provided:

Ratification: Al of the remaining terns,

condi tions and covenants as contained in said
Lease except as nodified in this First Anendnent,
are hereby ratified and confirnmed in all other
respects.

The Second Amendnent, drafted by Arnstrong' s Counsel,
contained a ratification clause which provided:

Ratification: Al of the remaining terns,

condi tions and covenants as contained in said
Lease Agreenent and as contained in said First
Amendnent to Lease Agreenent, except as nodified
in this Second Anendnent to Lease Agreenent, are
hereby ratified and confirmed in all other
respects and for all other purposes.

Plaintiff concedes that Ford' s right to exercise the
Cancel l ati on C ause continued throughout the First and
Second Anendnents to the Lease.

After the execution of the Second Arendnent, Arnstrong and
Ford entered into four nore anmendnents to the Lease, all of
whi ch were drafted by Arnstrong’ s Counsel (with certain

m nor exceptions not relevant hereto) and all of which
included ratification clauses.

Or’s understanding of the Cancellation Clause is that it
woul d survive further anmendnents to the Lease, subsequent to
the First and Second Anmendnents, if the Cancellation C ause
was ratified, even when additional space was assunmed by Ford
or when the | ease termwas extended as to existing space.



46.

47.

48.
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51.
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53.

54.

55.

56.

Paul D Mauro (“Di Mauro”) replaced Or as Director of Leasing
for Fusco Managenent Conpany. DiMauro's title was Vice
President of Property Managenment & Leasing for Fusco
Managenment Conpany.

D Mauro was the person directly involved in the negotiation
of the third through sixth amendnents on Arnstrong’ s behal f.

D Mauro cl ains that he was not aware of the Cancell ation

Cl ause, since he had not read the original |ease, until he
was notified by Ford in Decenber of 1997 of Ford’'s intent to
exerci se that provision.

During negotiations for Ford' s further expansion at
Arnmstrong Park, Di Mauro sent a Menorandum dated April 18,
1994 to Morris, setting forth certain information in the

exi sting | ease and proposed amendnent and stating that “all
other terms and conditions of the current | ease would remain
in effect.”

The Third Amendnent to Lease Agreenment (“Third Amendnent”)
extended the termof the Lease to March 31, 1999 for the
entirety of the | eased prem ses (25,087 s.f.) and reduced
the square foot rent rate for all of the | eased space for
the period from Septenber 1, 1994 through March 10, 1996 by
one to three dollars per square foot.

At the tinme the Third Anrendnent was negoti ated and execut ed,
Paul Di Mauro, having never read the Lease, was not aware of
t he Addendum provi di ng Associates with an early term nation
right.

In July of 1994, before Ford took on additional space
pursuant to the Third Amendnent, Arnstrong had approxi mately
a 15% vacancy rate in the Buil ding.

On July 14, 1994, Ford executed the Third Anendnent. (As
stipulated by the parties.)

On July 19, 1994, Arnstrong executed the Third Amendnent.
The Third Anendnment increased Ford' s total | eased space to
25,087 square feet, marking an increase in the original size
of Ford's tenancy by nore than 153%

The Third Amendnent contained a ratification clause which
provi ded as foll ows:

Ratification. Al of the remaining terns,
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conditions and covenants as contained (i) in said
Lease Agreenent; (ii) in said First Amendnent to
Lease Agreenent; and (iii) in said Second
Amendnent to Lease Agreenent, are hereby ratified
and confirnmed in all respects and for all

pur poses, except as specifically stipulated and
nmodified by the terns of the herein Third
Amendnent to Lease Agreenent. In the event of any
conflict between the terns, conditions and

provi sions of the herein Third Amendnent and the
ternms, conditions and provisions of the said Lease
Agreenent, as nodified by the said First and
Second Amendnents thereto, then in such event the
terms, conditions and provisions of this Third
Amendnent shall govern and prevail in al

respects.

57. Plaintiff contends that because of the differences in the
ratification clauses, the Third Arendnent restructured the
econom c terns of the | ease so that the Cancell ati on O ause
was no | onger effective.!?

58. On Septenber 30, 1994, Ford s broker requested a proposal
fromD Mauro for the proposed tenancy of Associ ates
Fi nanci al Services Conpany, Inc. (“AFSCI”), a conpany
associated wth Defendant, in the Building.

59. Ford’'s broker asked Arnstrong to provide a proposal for
AFSClI ' s tenancy which addressed "all business terns
incorporated in the recently executed | ease anendnent
[referring to the Third Amendnent]: Base Rental Rate, Loss
Factor, Tenant Electric, Renewal Option, Expansion Option,
Tenant Installation, Parking (one reserved), Early
Term nation Option."™ Pl. Ex. 198 (enphasis added).

60. On Cctober 27, 1994, Ford executed the Fourth Amendnent to
Lease Agreenent (the “Fourth Amendnent”). Arnstrong
executed the Fourth Anendnment on COctober 31, 1994.
(Stipulation of Fact, Y 14.)

61. On or before June 15, 1995, Ford executed the Fifth

. Plaintiff also argues that if it had known the Cancellation C ause

could be enployed in the future, it would not have entered into the Third
Amendnent because its costs (for comm ssions and construction) nade it
uneconom cal . Defendant argues that the poor commercial rent market and
Plaintiff's financial problens with its nortgages inpelled Plaintiff to enter
into the Third Arendnent. W consider these contrasting positions to be
specul ati ve and hypot heti cal and make no factual findings thereon
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62.

63.

64.

65.

66.

67.

68.

Amrendnent to Lease Agreenent (the “Fifth Amendnent”).
Arnmstrong executed the Fifth Arendnent on June 15, 1995.
(Stipulation of Fact, { 15.)

The Original, First, Second, Third, Fourth and Fifth
Expansi on Prem ses were all contiguous on the third floor of
Building Three. (Stipulation of Fact, Y 19.)

The Fifth Anendnment increased Ford' s total |eased space to
31,918 square feet, after which Ford was the only tenant on
the third fl oor.

The comrencenent date for the Fifth Expansi on Prem ses on
August 7, 1995.

By Menorandum dated February 12, 1996, D Mauro submtted
proposed ternms to Ford for a sixth amendnent to the Lease,
whi ch provided that “all other ternms and conditions wll
remain as per the current | ease and any anmendnents thereto.”

The ei ght h WHEREAS cl ause to the Sixth Amendnent stated the
t hreefol d purposes of the Sixth Amendnent:

WHEREAS, Landl ord and Tenant desire to enter into
the herein Sixth Amendnent whereunder, inter alia,
(1) Tenant shall |ease additional space consisting
of two thousand three hundred seventy two (2, 372)
rentabl e square feet of building floor area on the
first floor of Landlord's Building (the "Sixth
Expansi on Prem ses") upon the terns and conditions
as contained hereinafter (thereby bringing the
total square footage |leased to Tenant to thirty
four thousand two hundred ninety (34,290) square
feet); (ii) Landlord shall cause certain

i nprovenents to be nade to the third floor of the
dem sed Prem ses; and (iii) the termof the herein
Lease shall be extended for a given period of tine
upon and after conpletion of said third floor

i nprovenents, and upon the ternms and conditions as
cont ai ned hereinafter

Si xt h Anmendnent at 2.

The only new space under the Sixth Arendnent was on the
first floor of the Building and is not involved in this
case, since it was assigned to a related conpany and not
cancel ed.

The Sixth Anendnment called for the follow ng inprovenents to
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69.

70.

71.

third fl oor space previously dem sed to Ford: (a) renova
and relocation of a certain glass wall partition; (b)

nodi fication of configuration of a conference roomfacility;
(c) performance of all necessary nodification to electrical
and nmechanical installations; (d) installations of required
finish work per standards existing on the prem ses.

The Sixth Amendnent states, in relevant part, that the term
commencenent dates for the third floor prem ses were as
fol |l ows:

TO HAVE AND TO HOLD the Original Prem ses for a
period and term (the "Initial Ternl) commencing on
March 11, 1991; TO HAVE AND TO HOLD the First
Expansi on Prem ses for a period and term
comrencing April 1, 1991; TO HAVE AND TO HOLD t he
Second Expansion Prem ses for a period and term
comrenci ng Decenber 3, 1991; TO HAVE AND TO HOLD
the Third Expansion Prem ses for a period and term
comenci ng Septenber 1, 1994; TO HAVE AND TO HOLD
t he Fourth Expansion Prem ses for a period and
term commenci ng Decenber 4, 1994; TO HAVE AND TO
HOLD the Fifth Expansion Prem ses for a period and
term commencing July 10, 1995; and TO HAVE AND TO
HOLD t he Si xth Expansion Prem ses for a period and
term commenci ng on the date upon which (a) the

Si xt h Expansi on Prem ses shall be substantially
conpleted by Landlord . . . and (b) a Certificate
of Cccupancy (whether tenporary or permanent) has
been issued with respect to the Sixth Expansion
Prem ses (the occurrence of both (a) and (b)
constituting "First Floor Substanti al

Conpl etion"). The date of such First Floor
Substantial Conpletion shall be deened to be the
"Si xt h Expansi on Prem ses Commencenent Date"

Si xth Anmendnent at 3-4.

The expiration of the termof the Lease, as anmended, was
extended for five years fromthe date upon which the

i nprovenents to the third floor called for in the Sixth
Amendnent were substantially conpl eted, which was Feb. 13,
1997.

The event that triggered Ford s obligations to pay rent on
the Sixth Amendnent prem ses on the first floor was the
conpletion of the inprovenents on the first floor, which
occurred on June 15, 1996.
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72.

73.

74.

75.

76.

7.

78.

79.

80.

The third floor inprovenents called for by the Sixth
Amendnent did not increase Ford s rentable liability for the
third fl oor space since it already rented all of the third
fl oor.

Def endant pl anned and desi gned the i nprovenents nade to the
third fl oor space pursuant to the Sixth Amendnent, and Fusco
Cor poration conpl eted the construction.

On February 13, 1997, the Building Departnent of the Gty of
Shel ton, Connecticut issued a Certificate of Occupancy for
the third fl oor space indicating substantial conpletion of
the third floor space. (Pl. Ex. 14.)

The square foot rent rates established by the Sixth
Amendnent were as foll ows:

Dat e Dol lars (%)
From the Sixth Expansi on Comrencenent $17.00
Dat e t hrough 3/31/97

4/ 97 - 3/98 $17.50
4/ 98 - 3/99 $18. 00
4/ 99 - 2/12/02 $17.55

The square foot rent rates established by the Sixth
Amendnent applied to all 34,290 square feet under |ease
(i.e., all of the third floor and the 2,372 square feet on
the first floor).

In late 1997, Associates nmade the decision to nove its
entire Shelton, Connecticut operation to G ncinnati, Onio.

By Assi gnnent dated Decenber 3, 1997, Ford assigned "all of
its right, title, duties, obligations, and interest in and
to the Sixth Expansion Premses . . . consisting of 2,372
square feet on the first floor”™ to an affiliate, Associ ates
Fi nanci al Services Conpany of Connecticut, Inc. (Pl. Ex.
17.) Arnstrong agreed to this assignment. Ford did not
assign any of its interest in the third floor space of the
Bui | di ng.

Ford's interpretation of its rights under the Cancell ation
Cl ause was nmade by Wayne Stoltzman ("Stoltzman"), then Vice
Presi dent of Corporate Properties for Associ ates Corporation
of North Anerica. M. Stoltzman had not been involved in
negoti ating the Lease or the Addendum

During the negotiations for the Third and all subsequent
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81.

82.

83.

84.

Amendnents, the termnation right clainmed by Associ ates was
never brought up or discussed between the parties.

The only references nade to the Cancell ation C ause after
t he execution of the Lease and Addendum were made by or on
behal f of Associates in the formof the Broker Letter (P
Ex. 198) and in the formof Ford’ s coments on a Tenant
Est oppel Certificate dated August 2, 1994 indicating it
woul d not agree to any term nation, cancellation or
surrender of the Lease “other than as provided under the
Lease.”

Each of the six anendments contained a ratification clause
whi ch generally provided that, except as nodified or amended
by the applicable anendnent, all of the terns and conditions
of the Lease were confirned and ratified.

None of the anmendnents contained any provision which
del eted the Cancell ation C ause.

Stoltzman wote two letters to DiMauro term nating the | ease
pursuant to the Cancellation Clause. 1In the first letter,
dat ed Decenber 15, 1997, Stoltzman stated, in relevant part:

As you are aware, the Ford Consunmer Finance
operation at the above address will be closing
effective 1/31/98. The Lease for the above space
dated 1/1/91 contains a term nation option which
was not voided by any of the six (6) subsequent
anendnents. The option allows the Tenant to
termnate its obligations any tine after the third
anni versary of the Commencenent Date. Each

i ncrenental space added by the six (6) anmendnents
has a separate and di stinct Commencenent Date.

As indicated by the chart below, we naintain the
right to cancel the original |ease space and space
| eased t hrough the Fourth Anendnent totaling
29,147 RSF. W do not have the right to cancel
the 2,771 RSF | eased by the Fifth Amendnent until
7/31/98. The space | eased under the sixth
Amendnent has been assigned to Associ ates

Fi nanci al Services Conpany of Connecticut, Inc.
effective 2/1/98 and wll no |onger be a part of
this Lease.

Document Action Area Comm. Initial Earliest Initial
(SF) Date Expiration Termin. Termin.

(1)
12



(Months)

Lease Initial Space, Initial Term 9,878 03/11/91 03/01/96  03/10/94 60

Amendment 1  Additional Space 3,680 04/01/91 03/10/96  03/31/94 60

Amendment 2 Additional Space 6,620 12/03/91 03/10/96  12/02/94 52

Amendment 3 Additional Space, 4,909 09/01/94 03/31/99  08/31/97 56
Extended Term

Amendment 4 Additional Space 4,060 12/05/94 03/31/99  12/04/97 52

Amendment 5 Additional Space 2,771 08/01/95 03/31/99  07/31/98 44

Amendment 6 Additional Space, 2,373 06/15/96 05/31/01  06/14/99 60
Extended Term

Assignment Reduced Space (2,373) 02/01/98

1) The Sixth Amendment extended the term for all space through 5/31/01.

86. In his second letter, dated December 23, 1997, Stoltzman
st at ed:

The Lease Agreenent for the subject Prem ses dated
January 1, 1991, and subsequently anended, between
you as Landl ord, and Ford Consuner Fi nance
Conpany, Inc., as Tenant, is currently schedul ed
to expire on May 31, 2001.

Pursuant to Paragraph 3 of the Addendum Tenant
may cancel the | ease anytine after the third

anni versary of the Commencenent Date, by witten
notice to the Landl ord not | ess than six nonths
prior to the date of Cancellation, "Date Certain".
O the present 31,918 RSF under |ease, 29, 147 RSF
may be canceled after 12/4/97. Please use this
letter as our official notice that we are
canceling the applicable 29,147 RSF effective July
1, 1998, and will vacate the prem ses by that

date. We will continue to pay rent and perform
all other obligation [sic] of the Lease as it
relates to the remaining 2,771 RSF until such tinme
as that space can be cancel ed on 3/31/99.

Provided no nutually agreeable alternative
arrangenents are made in the interim you can
expect our paynent of $235,321.00 prior to the
Date Certain as set forth in Paragraph 3.

87. By letter dated Decenber 17, 1997, D Mauro responded to
Stoltzman's Decenber 15, 1997 letter as foll ows:

Tenant's term nation option was included in an
Addendum to the original |ease between the parties
which intended to grant a termnation right to the
Tenant during the initial five year term At no
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88.

89.

90.

91.

92.

time during the course of subsequent | ease
amendnents did extension of Tenant's term nation
rights play any part in | ease negotiations, and at
no subsequent tine did the parties agree to extend
the term nation option beyond the original term

At the sane tinme related i ssues such as term
renewal rights and rights of first refusal were in
fact considered on each subsequent occasion and
were treated specifically in the | ease anendnents.
Such was never the case with the term nation
option and we take exception to your attenpt to
give life to a long-expired provision to suit your
current purposes.

(Pl. Ex. 64.)

Stoltzman’ s Decenber 23, 1997 letter provided Arnmstrong with
si x nmont hs advance witten notice of the term nation of the
Lease.

Def endant vacated the entire third floor in early 1998.

On June 23, 1998, Defendant tendered a check to Arnstrong in
t he amount of $288, 780.72. This check represented the
cancel l ation fee pursuant to the Cancellation C ause as well
as rent and operating expenses for the nonth of July on the
Fifth Amendnent Expansi on Prem ses.

Consistent with its cancellation, Ford has not paid rent for
any of the third floor space since July of 1998.

Arnmstrong has now fully re-let the prem ses vacated by Ford
on the third floor of the Buil ding.

CONCLUSI ON

The parties are hereby directed to submt proposed

concl usi ons of |aw based on the foregoing findings of fact within

two weeks of the date of this decision.

SO ORDERED
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Dat ed: August 31, 2001
Wat er bury, Conn.
/sl

GERARD L. GOETTEL
United States District Judge
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