UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

United States
v, E No. 3:01cr263(JBA)

Joseph P. Ganim

Ruling on Mbtion to Disnmiss |Indictnent [Doc. #50]

The primary issues presented in this notion by Bridgeport
Mayor Joseph Ganimto dism ss the indictnent pending agai nst him
are Ganim s contentions that portions of the indictnment’s "honest
services" mail fraud allegations nust fail because (1) the mai
fraud statute under which they are brought does not provide the
requisite notice that the acts alleged in the indictnment are
proscribed by the statute and (2) the indictnment’s allegations of
an ill-defined schene fail to provide himw th the notice of what
he is alleged to have done that violates that law. Wile Ganims
argunment has currency given the wording of both the statute and
i ndictnment, the Governnent at the conclusion of oral argunment on
this notion clarified that this scheme will be prosecuted at
trial only as a schene to deprive the citizenry of Ganim s honest
services by bribery of (or extortion by) an elected official.
Thus, the jury’s consideration will be confined to whether the
Gover nnment has proved a schene whereby Gani m demanded, sought,
received or agreed to receive sonething of value either with the

specific corrupt intent to be influenced in the performance of an



official act (bribery) or through the unlawful use of force,
vi ol ence or fear (extortion).

Additionally, the Court sua sponte vacates part of its

earlier ruling denying Ganinm s request for a bill of particulars
and directs the Governnment to provide particularization of the
specific benefits Ganimis alleged to have unlawfully received.
Wth these clarifications and imtations, the Court concl udes
that the indictnent (read in light of the forthcomng bill of
particul ars) charges offenses for which the mail fraud statute
provides the requisite notice that the acts are crimnalized by
the statute, and gives Gani m adequate notice of the charges
agai nst him

Gani m s remai ni ng argunents, which address the RI CO counts,
ot her aspects of the mail fraud charges, and the
constitutionality of the federal -program bribery statute, are
either without nmerit or nust await determnation at trial after
the presentation of the Governnent’'s evidence. For the reasons
el aborated bel ow, the defendant’s notion to dismss is denied in
its entirety, the Court’s order denying Ganims notion for a bil
of particulars is vacated in part, and a bill of particulars
setting out the specific benefits Ganimis alleged to have

recei ved i s ordered.

| nt roducti on



On Cctober 31, 2001, a federal grand jury returned a 24
count indictnent against Ganim the sitting mayor of Bridgeport,
Connecticut. Ganimfiled a notion to dismss portions of the
i ndi ctment on March 15, 2002. On March 27, 2002, a Superseding
I ndictnent was filed, and on July 1, 2002 oral argunent was hel d.

The first count of the indictrment! charges Ganimw th
viol ating the Racketeer Influenced and Corrupt Organizations Act,
18 U S.C. 88 1961-1968 ("RICO'). @Gnimis alleged to have been
engaged in a racketeering enterprise wwth Pinto, Leonard
Gimaldi, the Ofice of the Mayor, and unnaned others. The nodus
operandi of the enterprise is alleged to have been the
solicitation and acceptance of various bribes and ki ckbacks from
conpani es and individuals seeking to do business with the City of
Bridgeport ("City" or "Bridgeport"), as well as other attenpts to
realize unlawful gain. Ganimis alleged to have engaged in
el even racketeering acts: (1) in connection with the
privatization of Bridgeport’s waste waster system Professional
Services Goup ("PSG'), the | ow bidder on the contract, was
forced to pay Pinto and Ginmaldi $311,000 to obtain the contract,

in violation of the Hobbs Act? and the federal mail fraud

Al references to the indictnent are to the Superseding
| ndi ct nment .

218 U.S.C. § 1951(a) ("Woever in any way or degree
obstructs, delays, or affects comrerce or the novenent of any
article or coomodity in comerce, by robbery or extortion or
attenpts or conspires so to do, or commts or threatens physica
vi ol ence to any person or property in furtherance of a plan or
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statute3 (2) in connection with the extension of the waste water
contract, Ganimis alleged to have received $156, 000 (through
Pinto and Gimaldi) fromPSG in violation of the Connecti cut
bribe receiving statute* and the federal mail fraud statute; (3)
in connection with the construction of the Harbor Yard Stadi um
Ganimis alleged to have taken (through Pinto and Gimaldi) cash
and ot her property, including neals and entertainnent, fromthe
Kasper Goup, in violation of the federal mail fraud statute; (4)
in connection with the construction of a hockey arena, Ganimis
all eged to have taken (through Pinto and Grimaldi) cash and ot her
property, including neals and entertai nment, fromthe Kasper

Goup, in violation of the federal mail fraud statute; (5) Ganim

purpose to do anything in violation of this section shall be
fined under this title or inprisoned not nore than twenty years,
or both."). "The term‘extortion’ nmeans the obtaining of
property fromanother, with his consent, induced by wongful use
of actual or threatened force, violence, or fear, or under color
of official right." 18 U S.C. 8 1951(b)(2).

318 U.S.C. § 1341 ("Woever, having devised or intending to
devi se any schene or artifice to defraud, or for obtaining noney
or property by neans of false or fraudul ent pretenses,
representations, or promses . . . for the purpose of executing
such scheme or artifice or attenpting so to do, places in any
post office or authorized depository for mail matter, any matter
or thing whatever to be sent or delivered by the Postal Service,
or takes or receives therefrom any such matter or thing . . . is
guilty of mail fraud."). "[T]lhe term‘schene or artifice to
defraud’ includes a schene or artifice to deprive another of the
i ntangi ble right of honest services." 18 U S. C. 8§ 1346.

“Conn. Gen. Stat. 8§ 53a-148(a) ("A public servant . . . is
guilty of bribe receiving if he solicits, accepts or agrees to
accept from anot her person any benefit for, because of, or as
consideration for his decision, opinion, reconmendation or
vote.").



is alleged to have used City funds to buy hinself a $1 nmillion
life insurance policy, in violation of the federal mail fraud
statute; (6) Ganimis alleged to have viol ated the Hobbs Act by
extorting a $5, 000 kickback from Frank Sullivan, a financial
consul tant, on the comm ssion Sullivan earned in connection with
the Gty s purchase of the life insurance policy; (7) Ganimis
all eged to have violated the Connecticut bribe receiving statute
and the federal mail fraud statute in selecting Sullivan as
financi al advisor and broker for rmunicipal pension plans in
return for paynent to Ganimand Pinto of a portion of any

comm ssions; (8 Ganimis alleged to have received (through
Pinto) property fromAl fred Lenoci, Jr., president of UER, in
exchange for selecting UER and Harbor Conmuni cations to oversee
City prograns funded by Bridgeport Energy, in violation of the
Connecticut bribe receiving statute and the federal nmail fraud
statute; (9) Ganimis alleged to have violated the federal mai
fraud statute in taking $50,000 (through Pinto) fromB & C G avel
for supporting relocation of the juvenile court; (10) Ganimis
all eged to have received property for selecting a conpany owned
by Alfred Lenoci, Jr., and Alfred Lenoci, Sr., as the preferred
devel oper for vacant strips of land in Bridgeport, in violation
of the Connecticut bribe receiving statute and the federal mai
fraud statute; and (11) Ganimis alleged to have violated the
federal mail fraud statute by causing the Gty to extend sewer
service to his residence cost-free.
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In addition to the RICO all egations in count one, the
majority of the racketeering acts that formthe basis of the R CO
count correspond to substantive counts of the indictnment. For
exanpl e, the Hobbs Act violation in Racketeering Act 6 (the
all eged life insurance kickback) also fornms the basis of the
substantive Hobbs Act violation found in Count Fifteen. The two
counts of false tax returns are not the subject of Ganim s notion

to di sm ss.

1. Standard

"The indictnment . . . shall be a plain, concise and definite
witten statement of the essential facts constituting the offense
charged.” Fed. R Cim P. 7(c)(1). "[Aln indictnent is
sufficient if it, first, contains the elenents of the offense
charged and fairly infornms a defendant of the charge agai nst
whi ch he nust defend, and, second, enables himto plead an
acquittal or conviction in bar of future prosecutions for the

sane offense.” Hamling v. United States, 418 U. S. 87, 117 (1974)

(citations omtted). "It is generally sufficient that an
indictnment set forth the offense in the words of the statute
itself, as long as those words of thenselves fully, directly, and
expressly ... set forth all the elenents necessary to constitute
the offence intended to be punished." 1d. at 177 (quotations
omtted). The indictnent "nust descend to particulars,” however
if "the definition of an offence . . . includes generic terns."
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United States v. Crui kshank, 92 U. S. 542, 558 (1875) (citation

omtted); accord United States v. Pirro, 212 F. 3d 86, 92-93 (2d

Cir. 2000).

In the absence of a full proffer of the Governnent’s
evi dence, "the sufficiency of the evidence is not appropriately
addressed on a pretrial notion to dismss an indictnent,” United

States v. Alfonso, 143 F. 3d 772, 776-777 (2d G r. 1998)

(reversing dismssal of an indictnment when the district court
"| ooked beyond the face of the indictnent and drew i nferences as
to the proof that would be introduced by the governnent at trial"

to satisfy an el enent of the charge); accord Costello v. United

States, 350 U. S. 359, 363 (1956) (If "valid onits face," a grand
jury indictnment "is enough to call for trial of the charge on the

merits.") (citations and footnote omtted).

I1l. Vagueness / Notice of Charges

In Racketeering Acts 1B, 1C, 1D, 2B, 3A, 3B, 4A 4B, 5A, 5B
7B, 7C, 7D, 8B, 9, 10B, 11A and 11B (and the correspondi ng
substantive counts 4-6, 8-14, and 17-21) of the indictnent, Ganim
is charged with violating the federal mail fraud statute, 18

US C 8§ 1341.° Only four® of the charged mail fraud

"\Whoever, having devised or intending to devise any schene
or artifice to defraud, or for obtaining noney or property by
means of false or fraudul ent pretenses, representations, or
promses . . . for the purpose of executing such schene or
artifice or attenpting so to do, places in any post office or
aut hori zed depository for mail matter, any matter or thing
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Racket eeri ng Acts charge what nay be ternmed ‘traditional’ mai
fraud; that is, a schene to "obtain[] noney or property by neans
of false or fraudul ent pretenses, representations, or promses .

(These counts are not the subject of Ganim s vagueness
argunents.) The remmining ten’ are brought under 18 U.S.C. §
1346, which provides that "the term‘schene or artifice to
defraud’ includes a schene or artifice to deprive another of the
i ntangi bl e right of honest services."

Gani m advances two separate chall enges to these "honest
services" portions of the indictnent: (1) the statute under which
they are brought does not provide the requisite notice that the
acts alleged in the indictnent are proscribed by the statute and
(2) the indictnent’s lack of particularity as to the benefits he
is alleged to have received fails to provide himw th notice of

what he is alleged to have done that violates that |aw.

A Notice that the Al eged Conduct is Prohibited by the
Mai | Fraud Statute

This argunment proceeds in two steps. First, Ganimasserts

that the "honest services" portions of the indictnment allege as

what ever to be sent or delivered by the Postal Service, or takes
or receives therefrom any such matter or thing . . . is guilty
of mail fraud."

Racket eering Acts 5A, 5B, 11A and 11B

'Racketeering Acts 1B, 1C, 1D, 2B, 3A, 3B, 4A 4B, 7B, 7C
7D, 7E, 8B, 8E, 9, and 10B



crimes only the receipt by a public official of gratuities,
wi thout any allegation of intent to be corruptly influenced. For
exanpl e, the indictnent charges that in January 1997, Alfred
Lenoci, Jr., hired Paul Pinto to assist Lenoci’s conpany, United
Envi ronnment al Redevel opnent ("UER'), in obtaining environnental
remedi ation and denolition contracts in Bridgeport. Pinto
all egedly used a portion of the fees he received from UER "to
provi de personal benefits,” which the indictnent alleges include
but are not Iimted to cash, neals, entertai nment and
mer chandi se, to Ganim UER was subsequently selected for several
City projects. On these facts, the indictnment charges that Gani m
is guilty of federal mail fraud in that he "know ngly devised and
participated in a schene or artifice to defraud and deprive the
citizens of Bridgeport of their right to the honest and inparti al
performance of the official duties of the Mayor . . . ." ¢ 109.
VWhile the indictnment alleges that the giver of the gifts
intended for Ganimto be influenced, the indictnent is silent as
to Ganim s alleged state of mnd in receiving the alleged neals

and other gifts.® The Governnent’s initial position at oral

8The mail fraud portion of this charge is alleged as
Racket eering Act 8B, which is conposed of Y 108-110. These
par agr aphs incorporate by reference Y 8(c) and 100-106. It is
only in § 107 (which is not incorporated by reference), however,
that Ganimis alleged to have received these personal benefits
"as consideration for" his selection of UER  Thus, while
Racket eeri ng Act 8A (Connecticut Bribe Receiving) charges that
Gani mspecifically intended to be influenced when he received the
al | eged benefits, Racketeering Act 8B (Mail Fraud) contains no
such al |l egati on.



argunment confirmed its view that Ganims intent to participate in
this "schenme" sufficed to support a charge under the mail fraud
statute. The Government refers only to a "corrupt |ink between a
benefit and an official act,"” arguing that the crux of the crine
is an undefined schene: "It’s the governnent’s burden to prove
beyond a reasonabl e doubt that there is intent there, intent to

defraud, intent to participate in this schene, and we’re talking

about a schene to defraud.” Tr. [Doc. #70] at 23. "It’'s the
schenme. It’s the intent to defraud. |It's the entering into

t hese agreenents to conduct this illegal business outside of the
awares of the citizens of Bridgeport . . . . " Tr. [Doc. #70] at
29.

Next, Ganimpoints to the lack of specificity in the mai
fraud statute itself, arguing that even if the statute can
properly be given the Governnent’s expansive reading, it cannot
be said to provide sufficient notice that the recei pt of personal
benefits, without a corrupt intent on the part of the recipient,
is unl awful under that statute, and thus is constitutionally

infirm See, e.qd., Lanzetta v. New Jersey, 306 U. S. 451, 453

(1939) ("No one may be required at peril of life, liberty or
property to speculate as to the neaning of penal statutes. Al
are entitled to be inforned as to what the State commands or

forbids.") (citations omtted); Papachristou v. Gty of

Jacksonville, 405 U.S. 156 (1972). He highlights this argunent

by pointing to the specific elenent of other |aws, such as the
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Connecticut bribe receiving statute, Conn. Gen. Stat. 8§ 53a-
148(a) ("A public servant . . . is guilty of bribe receiving if
he solicits, accepts or agrees to accept from anot her person any

benefit for, because of, or as consideration for his decision,

opi ni on, recommendation or vote.") (enphasis added); 18 U S.C. 8§
666(a)(1)(B) (prohibiting certain nunicipal officials from
"corruptly solicit[ing] or demand[ing] for the benefit of any
person, or accept[ing] or agree[ing] to accept, anything of value

fromany person, intending to be influenced or rewarded in

connection wth any business, transaction, or series of

transactions" of the municipality) (enphasis added); and the
provi sions of the Bridgeport Ethics Code that allow for the
recei pt of gifts by public office holders so long as the gifts
are not received "under circunstances in which it can reasonably
be inferred that the gift is intended to influence himin the
performance of his duties or enploynment in the public interest,”
Bri dgeport Ethics Code 8§ 2.38.030(B)(1), and specifically exclude
even fromthis prohibition "food or beverage or both, consunmed on
a single occasion, the cost of which is less than fifty dollars
($50.00) per person,"” id. § 2.38.020.

The use of an "honest services" theory of crimnality under
the mail fraud statute began as an uncodified interpretation of
the statute that gained currency in the |ower courts:

After [Congress anended the statute in 1909], the nail
fraud statute crimnalized schenes or artifices "to
defraud" or "for obtaining noney or property by neans
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of false or fraudul ent pretenses, representation[s], or
promses . . . . " Because the two phrases identifying
the proscribed schenes appear in the disjunctive, it is
arguabl e that they are to be construed independently
and that the noney-or-property requirenent of the

| atter phrase does not limt schenes to defraud to

t hose ai ned at causi ng deprivation of noney or

property. This is the approach that has been taken by
each of the Courts of Appeals that has addressed the

i ssue: schenes to defraud include those designed to
deprive individuals, the people, or the governnent of
intangi ble rights, such as the right to have public
officials performtheir duties honestly.

MNally v. United States, 483 U S. 350, 358 (1987) (citing United

States v. O apps, 732 F.2d 1148, 1152 (3rd Gr. 1984); United

States v. States, 488 F.2d 761, 764 (8th Gr. 1973)). In 1987,

the Supreme Court rejected this construction, noting the
potential for ambiguity inherent in the honest services doctrine:
"Rat her than construe the statute in a manner that |eaves its

out er boundari es anbi guous and i nvol ves the federal governnent
setting standards of disclosure and good governnent for |ocal and

state officials, we read 8 1341 as limted in scope to the

protection of property rights." 1d. at 360.
In response to McNally, Congress enacted 8§ 1346, which

codifies the interpretation of the statute that had been adopted

by the | ower courts before McNally. Wile sone courts
resurrected pre-MNally standards of honest services deprivation

after the enactnent of 8 1346, e.q., United States v. Frost, 125

F.3d 346, 364 (6th Gr. 1997), the Second Circuit expressly

rejected this course in United States v. Sancho, 157 F.3d 918,

922 (2d Gr. 1998) ("What the governnent nust prove to satisfy
12



[the honest services] elenent of the offense is defined by § 1346
— not by judicial decisions that sought to interpret the mail and
wre fraud statutes prior to the passage of § 1346.").

In light of the rejection of pre-MNally case | aw defining
t he scope of the honest services prohibition and the inherent
mal | eability of the term "honest services," a recent Second
Circuit opinion has expressed doubts as to the constitutionality
of the "honest services" provision:

The pl ain nmeani ng of "honest services" in the text of §
1346 sinply provides no clue to the public or the
courts as to what conduct is prohibited under the
statute. Judge Jolly observed in 1997 that the terns
"intangi ble right" and "honest services" cannot be
found in Black’s Law Dictionary, the United States
Code, or (for that matter) any federal statute other
than 8§ 1346. That observation remains accurate today.
Clearly, "’ honest services has not achieved the status
of a commonly accepted and recogni zed termof art which
Congress coul d have been relying upon in using these
words . . . . The phrase is . . . inherently undefined
and anbi guous. "

United States v. Handakas, 286 F.3d 92, 104 (2d Cr. 2002)

(citing and quoting United Stated v. Brum ey, 116 F.3d 728, 742 &

746 (5th Cir. 1997) (Jolly, J., dissenting)); see also id. ("If

we were the first panel [of the Second Circuit] attenpting to
di scern the neaning of the phrase ‘honest services in 8§ 1346, we
would likely find that part of the statute so vague as to be
unconstitutional on its face.").

The Handakas majority’s concerns are well-illustrated in
this case. |If an elected official in Connecticut attenpted to
determ ne whether his or her receipt of gratuities, wthout any
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corrupt intent, violated the federal mail fraud statute, there
woul d be little guidance available. |If the official |ooked to
muni ci pal ethics codes, the answer woul d depend on which town the
official lived in. Sone nunicipal ethics codes flatly prohibit
all gifts, see, e.q., West Hartford Code 8§ 16-9% New Haven Code
Art. XXXVII 8§ 211, Norwich Code Art. IV 8§ 2-54(c), ™ while
others are nore circunscribed in their prohibitions, e.q.,

Danbury Code § 2-166(a)(3).!* Conpare, e.qg., the codes cited

above contai ni ng bl anket prohibitions on all gifts, wth, e.qg.,

Hartford Minicipal Code § 2-459 (excluding fromthe definition of
"gift" anything costing |less than $100 and "food or beverage or

both, costing less than fifty dollars ($50.00) per person and

°No official "shall accept or solicit any gift, whether in
the formof service, |oan, thing, prom se or any other form from
any person who, to his or her know edge, is interested, directly
or indirectly, in any manner whatsoever, in business dealings
with the town, or which gift may tend to influence such officer
official or enployee in the discharge of his or her official
duties . . . " (enphasis added).

10" The recei pt of any valuable gift, thing, |oan or prom se
by any elected official . . . fromany person [who] to his
knowl edge is directly interested in any business dealing with the
city" is grounds for renoval fromoffice.

1" No officer, official or enployee shall accept or solicit
any gift, whether in the formof service, |oan, thing, prom se or
any other form fromany person who, to his or her know edge, is
interested, directly or indirectly, in any manner whatsoever, in
busi ness dealings with the city, or which gift my tend to
i nfluence himor her in the discharge of official duties or in
granting any inproper favor, service or thing of value."

2Pr ohi biting only acceptance of gifts "based on any
understanding that the vote, official action, or judgnent of the
[official] would be or had been influenced thereby."
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consuned on a single occasion at which the person paying [for the
meal] is in attendance)" and Bridgeport Code of Ethics 2.38.020
(set out above). Additionally, an elected official looking to
ot her provisions of federal |aw for guidance®® as to whether §
1341 prohibited receipt of all gratuities would note that there
is a specific statute, 18 U S.C. §8 201(c)(1)(B), addressing this
conduct, called "illegal gratuity statute" by the Suprene
Court.* While only applicable to federal officials, see 18
US C 8§ 201(a)(1), the statute prohibits the receipt of

"anyt hing of value" by a present, past, or future public official
"for or because of any official act perfornmed or to be perforned
by such official or person,” and thus prohibits conduct that is

| ess than outright bribery.™ Inasnuch as a federal officia
woul d be subject to both the "honest services" provision of the
mai | fraud statute and this illegal gratuity statute, to
interpret the statutes as neaning that conduct made unl awful by
the latter, nore specific statute (wth its tw year nmaxi mum

penal ty) would al so be covered by the fornmer, non-specific

BBE, 9., Kokoszka v. Belford, 417 U S. 642, 650 (1974) (when
interpreting a statute, consideration nust be taken of other
statutes on the sane subject).

“United States v. Sun-Di anond G owers of California, 526
U.S. 398, 400 (1999).

\Whil e bribery entails a quid pro quo, "[a]n illegal
gratuity, on the other hand, may constitute nerely a reward for
sone future act that the public official will take (and may
al ready have determned to take), or for a past act that he has
al ready taken." Sun-Di anond Growers, 526 U.S. at 404-405.

15



statute (with its twenty year maxi num penalty) is counter-
intuitive. Conpare 18 U S.C. 8 201(c) (possible inprisonnent of
two years) with 18 U.S.C. 8§ 1341 (possible inprisonnment of twenty
years).

The Handakas court, however, did not hold 8 1346 facially
unconstitutional, noting that two prior panel decisions, Sancho

and United States v. Mddlemss, 217 F.3d 112 (2d Cr. 2000), had

gi ven sone content to the honest services |anguage. Handakas,

286 F.3d at 106-107; see also United States v. Rybicki, 287 F.3d

257, 263-264 (2d Cr. 2002). The Second Circuit has recently

deci ded to consider, en banc, whether the statute is

unconstitutionally vague on its face. See Order, United States

v. Rybicki, Nos. 00-1043(L), 00-1044(CON), 00-1052(XAP), 00-
1055(CON) (2d Gir. July 3, 2002) (accepting en banc review of
panel decision reported at 287 F.3d 257 and directing parties to
brief "whether 18 U S.C. 8§ 1346 is unconstitutionally vague on
its face"). However, unless and until a contrary decision is
reached in the en banc consideration of Rybicki, the controlling
aw of this Crcuit is that 8 1346 is not unconstitutional on its
face.

Gani m concedes as nuch, Tr. [Doc. #70] at 39-40, and agrees
that if the honest services provisions of the indictnent are

construed as charges of a bribery!® or extortion schene, his

" [ Flor bribery there nust be a quid pro quo — a specific
intent to give or receive sonething of value in exchange for an
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vagueness clainms would be obviated, see id. at 8 and 41-42. At

t he concl usion of oral argunment and in response to these
vagueness concerns, CGovernnent represented that the honest
services charges tried to the jury will be limted to a schene of
bribery or extortion by Ganim see id. at 43-44; cf. also Govt’'s
Supp. Mem [Doc. #67] at 5 n.5 (asserting that "like the federal
mai | fraud statute,” the federal -prograns bribery statute [18

U S C 8§ 666] "does not provide a safe haven for public officials

who corruptly accept bribes and ot her personal benefits from

| obbyists intending to be influenced in the exercise of their

official duties") (enphasis added; citations omtted).

Construing the indictnment in this fashion ensures that Gani m
had sufficient prior notice of the unlawful ness of the crim nal
acts he is alleged to have commtted. Insofar as 8 1346 contains
an ascertai nabl e standard of conduct (and the law in this Crcuit
is that it does), bribe receiving and extortion by el ected
officials are squarely within the heartland of the statute, as
represented by the cases distinguished by the Handakas majority.

See Handakas, 286 F.3d at 111-112 (distinguishing United States

v. Frega, 179 F.3d 793, 803 (9th Cr. 1999) (bribery of state

judges); United States v. Brum ey, 116 F.3d 728, 732-33 (5th Cr

1997) (en banc) (bribe solicitation by state enployee); United

States v. Paradies, 98 F.3d 1266, 1282-83 (11th G r. 1996)

official act." United States v. Sun-D anobnd G owers of
California, 526 U.S. 398, 404-405 (1999).
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(bribery of a public official)).?

W thout doubt, an elected official is on notice that
demandi ng, seeking, receiving or agreeing to receive sonething of
value either with the specific intent to be influenced in the
performance of an official act or through the unlawful use of
force, violence or fear, is unlawful and is crimnalized by
numerous statutes. See, e.qg., Conn. Gen. Stat. 8§ 53a-148(a); 18
U S.C § 666(a)(1)(B); 18 U.S.C. § 1951(a). Since the honest
services portions of the indictment will be construed as
all egations of bribery or extortion by an elected official, Ganim
has no standing to chall enge other, possibly unconstitutional
applications of the statute, unless the Second G rcuit determ nes

that the statute is facially unconstitutional. See Parker v.

Levy, 417 U S. 733, 755-756 (1974) (in an as-applied vagueness

chal l enge, "[o]ne to whose conduct a statute clearly applies may

not successfully challenge it for vagueness"; if, however, a
statute is unconstitutional on its face, it is vague "‘in the
sense that no standard of conduct is specified at all’") (quoting

Coates v. Gty of Gncinnati, 402 U S. 611, 614 (1971)).

YAl t hough the convictions upheld as constitutional in
Rybi cki, Sancho and M ddl em ss invol ved schenes "in which the
def endant breached or induced the breach of a duty owed by an
enpl oyee or agent to his enployer or principal that was
enforceable by an action at tort," Rybicki, 287 F.3d at 264
(citing Handakas), "Rybicki’'s description of cases that have
uphhel d convictions pursuant to 8 1346 is not exhaustive of al
the situations that satisfy the statute,” United States v.
Viertel, No. S2 01 CR 571(JC&K), 2002 W 1560805 at *9 (S.D.N.Y.
Jul 15, 2002).
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B. Noti ce of Pendi ng Charges
Gani m next takes issue with the indictnment’s |ack of
particularity regarding the benefits he is alleged to have

received in exchange for official acts. See, e.qg., United States

v. Lanpont, 236 F.2d 312 (2d Gr. 1956) ("It is of course the
function of an indictnment to set forth wi thout unnecessary
enbroidery the essential facts constituting the offense and thus
accurately acquaint the defendant with the specific crinme with

which he is charged.") (citing, inter alia, Fed. R Cim P.

7(c)). Although the list of benefits in q 8(c) has a veneer of
precision in that it alleges specific gifts along with the

al | eged val ue and date of the gift (e.g., the list contains a
nmen’s suit valued at $1,700 all egedly received in January 1996),
this precision evaporates upon closer exam nation. The

i ndi ctment includes the clause "anong others"” in the sentence
introducing the list, and at oral argunent the Governnent
represented that the list is "by no neans exclusive,” and is only
"an exhaustive list of the types of benefits" allegedly provided
to Ganim Tr. [Doc. #70] at 25. Inasnuch as Y 8(c) contains
myriad types of benefits (e.g., clothing, appliances, jewelry,

w ne, professional services, |andscaping services), the
indictnment as it stands gives Ganiminsufficient notice of the
benefits that he is alleged to have received. |If, for exanple,
the evidence at trial showed that the alleged $1, 700 suit in
January 1996 in fact never existed, or was paid for out of
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Ganims own funds, or was a late Christmas gift froma relative,
not hi ng precludes the Governnent from offering other evidence of
this type of benefit, such as another suit, given on another
date, as the actual benefit clained in the Governnment’'s case.
G ven this uncertainty, brought to the fore in ora
argunment, the Court concludes that a limted bill of particulars
is warranted in this case. Fed. R Cim P. 7(f) provides:
The court may direct the filing of a bill of
particulars. A notion for a bill of particulars nay be
made before arraignment or within ten days after
arrai gnment or at such later time as the court may
permt. A bill of particulars nmay be anended at any
time subject to such conditions as justice requires.
The Advisory Conmttee notes froma 1966 anmendnent elim nating
the requirenment of a showi ng of cause explain that this anmendnent
was "designed to encourage a nore liberal attitude by the courts
toward bills of particulars wthout taking away the discretion
whi ch courts nust have in dealing with such notions in individual
cases. "
"The proper scope and function of a bill of particulars is
to furnish facts supplenental to those contained in the
i ndi ctment which are necessary to apprise the defendant of the
charges against himw th sufficient precision so as to enable him
to prepare his defense, to avoid unfair surprise at trial, and to

precl ude a second prosecution for the sane offense.” United

States v. Matos-Peralta, 691 F. Supp. 780, 791 (S.D.N Y. 1988)

(citing United States v. Bortnovsky, 820 F.2d 572, 574 (2d G

20



1987)) .

It is repeated over and over again in the cases that a

bill of particulars may not call for an evidentiary
matter. O her cases say that the governnent will not
be required to disclose its legal theory on a bill of
particulars . . . . Any generalized propositions of
this sort nust necessarily be unsatisfactory. The bil
of particulars . . . is intended to give the defendant

enough i nformati on about the charge so that he or she
may adequately prepare a defense and so that surprise
may be avoided. It is not intended, as such, as a
means of |earning the governnent’s evidence and
theories. But to the extent that information is needed
for the proper purposes of the bill, it wll be
required even if the effect is disclosure of evidence
or of theories.

Wight, Federal Practice and Procedure: Crimnal 3d § 129 at 659-

660 (citing, inter alia, United States v. Russo, 260 F.2d 849,

250 (2d Cir. 1958) ("It is obviously a matter of degree how far
an accused nust be advised in advance of the details of the
evidence that will be produced against him and no definite rules
are possible. Al that can be said is that he nust know enough
to be able to produce in season whatever evidence he may have in
answer, and that the charge nust becone cl ear enough at the trial
to make the judgnent available to himon a future plea of ‘forner
j eopardy.’").

VWhile no bill of particulars is required if the information
sought has been obtai ned through the discovery process,
Bort novsky, 820 F.2d at 574, the Government appears unwlling to
concede that particularization of the benefits allegedly received
w Il be provided by discovery. See Tr. [Doc. #70] at 25-26;
Govt’s Qpp. Mot. Bill of Particulars [Doc. #31] at 12
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(characterizing Ganinm s request for particularization of benefits
received as "tantanount to a request for the governnent to state
its legal and evidentiary theories regarding the crines all eged
inthe indictnment . . . ").

The Court concludes that insofar as Ganinmis notion for a
bill of particulars [Doc. #26] sought particularization of the
benefits allegedly provided to Ganim whether actual or
constructive, such particularization has now been shown to be
necessary to enable himto prepare his defense and to avoid
unfair surprise at trial, and thus the Court’s ruling denying the
motion will be vacated and the notion granted as to the benefits
allegedly received. Wth this particularization, Ganimw || have
the requisite notice of the nature and scope of the charges
pendi ng against him and thus dism ssal of these counts of the

indictnent i s not warranted.

V. Mail Fraud — "Furtherance"

Gani m al so chal |l enges several of the mail fraud counts as
failing to neet the statutory requirenent that the nmailing in
guestion be in furtherance of a fraudul ent schene. He argues
that several of the mailings asserted in the Racketeering Acts
and correspondi ng substantive counts nust fail because they were
not "in furtherance" of the alleged schenes or frauds identified
in those counts. Specifically, Ganimtakes issue wth: (1) the
PSG counsel letter in Racketeering Act 2B, which he contends was
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mai | ed before the schenme or fraud was agreed to; (2) the credit
card statenents in Racketeering Acts 3A and 4A; and (3) the
quarterly life insurance report in Racketeering Act 5B.18

"[A] mailing is in furtherance of a fraudul ent schenme when
it is incidental to an essential part of the schene or a step in

the plot.”" United States v. Tocco, 135 F.3d 116, 124 (2d Cr

1998) (citing Pereira v. United States, 347 U S. 1, 8-9 (1954)

and Badders v. United States, 240 U S. 391, 394 (1916)

(quotations omtted)). The Suprenme Court’s nost recent

application of this requirenment was in Schnmuck v. United States,

489 U. S. 705 (1989), involving a defendant used car whol esal er
who had engaged in odoneter fraud. Schnuck sold the tanpered-
with cars to retail dealers, who in turn sold themto consuners.
In connection with these latter sales (retail dealers to
consuners), the retail dealers mailed title application fornms to
the state. The Court affirmed Schnmuck’s mail fraud conviction,
whi ch was based on the title application mailings, determning
that these mailings were "in furtherance" of the odoneter-fixing
fraud: "although the registration-formmailings my not have
contributed directly to the duping of either the retail dealers

or the custoners, they were necessary to the passage of title,

Gnins clainms relating to Racketeering Acts 1D and 1E are
apparently noot in |ight of the superseding indictnent, which
replaced the original allegations about credit card statenents
with other mailings which are not addressed in Ganim s subsequent
briefing.
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which in turn was essential to Schnmuck’'s schene." 1d. at 711-
712.

In United States v. Slevin, 106 F.3d 1086 (2d G r. 1996),

the Second Circuit held that "[w] here the frauds are not isolated
or related swi ndles, postfraud mailing of invoices, checks, or
recei pts may further the schene by, for exanple, lulling the
victinms into believing they received the services fraudulently
prom sed or by helping to keep the schene in operation by
preserving a needed business relationship between a fraud victim

and defendant.” |d. at 1089-1090 (citing United States v.

Pacci one, 949 F.2d 1183, 1996 (2d Cr. 1991); United States v.

Agnelli, 660 F.2d 23, 36-37 (2d Gr. 1981); Schrmuck, 489 U. S. at

711-712) .

A Racket eering Act 2B

I n Racketeering Act 2, Ganimis alleged to have solicited a
$156, 000 bribe fromPinto and Giimaldi in return for approving
the extension of PSG s contract to manage waste water facilities.
This was allegedly carried out by having Gimaldi enter into a
new, $695, 000 consulting agreenment with PSG and upon approval of
the extension, Gimldi wuld pay two-thirds of the fees he
received to Pinto. Half of what Pinto received would be held for
the benefit of Ganim The indictnment alleges that in furtherance
of this schene, a letter fromPSG s | egal counsel to Gi mal di
regardi ng the consulting agreenent was placed in the mail.
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Gani m asserts that this mailing was not "in furtherance" of
any alleged fraud because the letter was mailed on April 9, 1999,
whil e the alleged scheme in which Gimldi would pay Pinto (who
would in turn pay Ganim a portion of the fees was not agreed to
until April 12, 1999. Thus, Ganim argues, the mailing preceded
t he schene and cannot be "in furtherance" of the schene.

The indictnent alleges that when Gimaldi renegotiated his
contract with PSG on April 9, 1999, he did so "with the know edge
and at the direction of [Ganin]." 9§ 28. The consulting
agreenent between PSG and Gimaldi is therefore alleged to be the
first link in the chain that ultimately was to put noney in
Gani m s pocket in exchange for approval of the extension. G ven
the allegation that Ganimdirected Gimaldi to renegotiate this
contract, and given the centrality of this agreenent to the Apri
12, 1999 agreenent to split the fee anong Ginmaldi, Pinto and

Ganim the indictnent is not facially flawed.

B. Racket eering Acts 3A and 4A

I n Racketeering Acts 3 and 4, Ganimis alleged to have
corruptly accepted cash, nerchandi se, neals, entertainnment and
other things of value fromGimaldi and Pinto i n exchange for
awar di ng muni ci pal contracts to design and construct a basebal
stadi um and hockey arena. Paragraph 8(c) of the indictnent
contains a list of twenty-one itens or services allegedly
provided in this regard, including clothing, appliances and honme
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furni shings, and | egal and architectural services. The mailings
that constitute the basis of these acts are two credit card
statenents (in the nane of Joseph Kasper) (Racketeering Acts 3A
and 4A) and two agreenents between Harbor Communi cations and C R
Klewi n regarding the provision of marketing services with regard
to the baseball stadium and hockey arena (Racketeering Acts 3B
and 4B). Only the credit card statenents are clainmed by Ganimto
be insufficiently in furtherance of the schene.

Ganim relying on United States v. Maze, 414 U. S. 393 (1974)

and Parr v. United States, 363 U.S. 370 (1960), asserts that the

credit card statenents are not "in furtherance" of the alleged
schene because the routine mailing of credit card statenents does
not satisfy the mail fraud statute. Specifically, Gani mcontends
that the indictnment fails to allege any direct connection between
the mailings and the all eged schenes, and asserts that the

al | eged schenes did not depend on the mailings. The Governnent
argues that at trial, the evidence wll show that Gimaldi and
Pinto paid for many of the neals, entertainnment and gifts with
their credit cards, and that they subsequently received
statenents fromtheir credit card conpanies that were an
essential and foreseeable part of this fraudul ent schene.

In Maze, the defendant stole his roommate’s credit card and
used it to pay for hotel roonms during a cross-country trip. The
hotels delivered, by mail, the receipts to the card issuer, and
the card issuer then mailed nonthly statenents to the
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roommate/victim On this basis, Maze was charged wth and
convicted of mail fraud. The Suprene Court, affirmng the Sixth
Crcuit’s reversal of conviction, held that "the mailings here
were directed to the end of adjusting accounts between the notel
proprietor, the [card issuer], and [the roommate/victinm, all of
whom had to a greater or |esser degree been the victins of
[ Maze’ s] schene."” 414 U. S. at 402. The Suprenme Court concl uded
that the mailings were thus not "in furtherance" of the schene.
In Parr, the defendants m sappropriated governnent funds by,
inter alia, using a gasoline credit card issued to the school
district to obtain products for their own use. After furnishing
products to the defendants, the oil conpany nmailed an invoice to
the school district for paynment, and the district mailed a check

inreturn. Relying on Kann v. United States, 323 U. S. 88 (1944),

the Court reversed the mail fraud convictions stemmng fromthis
credit card use because the mailings in question were not
sufficiently in furtherance of the schene:

[ T]he scheme . . . had reached fruition when

[ def endant s] received the goods and services conpl ai ned
of . The persons intended to receive the goods and
services had received themirrevocably. It was
immaterial to them or to any consummati on of the
schenme, how the oil conpany would collect fromthe
District. It cannot be said that the mailings in
gquestion were for the purpose of executing the schene,
as the statute requires.

Parr, 363 U.S. at 393 (citing Kann, 323 U S. at 94) (alterations

and quotations omtted).
The Governnent relies principally on two cases in support of
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its contention that the mailing of credit card statenents that

reflect charges nmade in furtherance of a schene can constitute

mail fraud: United States v. Wodward, 149 F.3d 46 (1st Cr

1998) and United States v. Wallach, 935 F.3d 445 (2d Cr. 1991).

| n Woodward, a Massachusetts |egislator was charged with mai

fraud on the basis of credit card statenents mailed to a | obbyi st

(Sawer),

Sawyer for

as the credit card statenents refl ected charges nmade by

illegal gratuities. The court held that the nonthly

statenents were in furtherance of the schene:

In the present case, the mailing in question was sent
by G tibank Visa to Sawyer, billing himfor charges
arising from Sawer’s use of his Visa card to pay for
illegal gratuities given to Wodward. According to
Wbodwar d, because the mailing took place some three to
four weeks after Sawyer purchased the neals and
entertai nment for Wodward, the use of the mail was "a
result of" the fraudul ent schenme but not "for the

pur pose of executing" the schene. W disagree.

Wbodwar d’ s argunent focuses too narrowy, on each
gratuity individually. H's contention assunes a new
fraudul ent schenme began and ended every tinme Sawer
used his credit card to pick up the tab for Wodward.
On the contrary, the evidence supported the concl usion
that the fraudul ent schene in which Wwodward and Sawyer
partici pated was an ongoi ng schene, lasting for years
and invol ving Sawer’s use of his credit card. Every
month, Visa would use the mails to bill Sawyer for his
charges; if Sawyer did not pay those bills, his credit
[ ine woul d have been term nated and the gratuities
coul d not have continued as Wodward and Sawyer

expected. It was thus a necessary part of the ongoing
schene that Sawyer pay his bill after receiving it in
the mail. This case is therefore distinguishable from

Maze where the nmailing involved only a post-fraud
accounting anong victins, after the defendant’s
fraudul ent use of credit cards was al ready conpl eted.

149 F. 3d at 65 (citations and footnote omtted).
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In Wal | ach, a defendant (Chinn) had a secret agreenent with

hi s enpl oyer whereby he was permtted to spend up to $100, 000
annual Iy on personal expenses using the conpany credit card.
Chi nn was charged with mail fraud based on the nonthly mailing of
credit card statenents. The Second Circuit affirmed his
conviction, noting the centrality of the credit cards to the
schene:

[ U nder the governnent’s theory the credit card

billings were central to the scheme and essential to

its continued success. This was not to be a "one shot"”

proposition. Rather, the intention of the schene was

to enhance Chinn’s conpensation by paying him

periodically for personal expenses he incurred . oo
Therefore, unlike the situations in Parr and Maze, the

credit card billings were not only anticipated by
Chi nn, but were also essential to the success of the
schene . . . . Absent the regular credit card conpany

mai | i ngs, Wedtech could not have treated these paynents
as reinbursenents for business expenses and Chinn’s
ability to continue to receive the paynents woul d have
cone to an end.

935 F. 2d at 465 (enphasis added; internal citations omtted).

Parr, Maze, Wodward and Wal |l ach denonstrate that the

question of whether the subsequent mailing of a credit card
statenent reflecting illicit charges can be the basis of a mai
fraud charge is a fact-based inquiry properly answered only after
t he Governnent’s proof has been adduced. While Gani m cont ends

t hat not hing about the credit card statenents is essential to the
al l eged schene, the indictnment plainly alleges to the contrary.
As the case | aw denonstrates, there are tinmes when such

statenents are mailed in furtherance of a schene (e.qg., Wodward
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and Wal | ach) and tines when they are not (e.q., Parr and Maze).
The success or failure of the Governnent’s evidence to show an
actual nexus between the statements and the schene wll be
determined at trial. A pretrial notion to dismss is not the

proper vehicle for testing the Government’s proof on this issue.

C. Racket eering Act 5B

In Racketeering Act 5, Ganimis alleged to have fraudul ently
caused the expenditure of nunicipal funds to purchase a mllion
dollar life insurance policy and thereafter "know ngly possessed
and mai ntai ned" that policy until March 1, 2001, § 76. Ganim
allegedly directed Frank Sullivan, a financial consultant, to
underwite the policy, and the Bridgeport Director of Finance to
i ssue a check to the insurance conpany. The mailings alleged to
constitute mail fraud are a statenent fromthe insurance conpany
confirm ng paynent of the premum and a quarterly report issued
by the insurance conpany.

Gani m chal | enges the second mailing (the quarterly report)
as not in furtherance of the alleged schene, asserting that the
al l eged fraud was conplete when the city council authorized
expenditure of the funds. Ganim argues that because the
quarterly report was nmailed a year after the expenditure was
approved, it cannot be in furtherance of the alleged schene. The
Government clainms that its evidence will show that the policy had
not been paid in full, and that the quarterly reports summari zed
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the financial information pertaining to the policy, including the
anount of premuns paid as of the date of the report, in
furtherance of the schene. The adequacy of the Governnment’s
evidence will thus await determnation at trial.

In short, because the indictnent alleges that the schene
i ncl uded the continued possession and mai nt enance of the policy,
1 76, and inasnmuch as a statenent show ng the anount of prem uns
yet to be paid on a policy that was not yet paid in full could be
proved to be in furtherance of a schenme to defraud the city into
procuring the policy, Ganim s argunent that the mailing of a
quarterly report cannot be in furtherance of the schene is

unavai ling at this stage.

V. Rl CO
In Count One, Ganimis charged with violating the section of
RI CO t hat provides:
It shall be unlawful for any person enpl oyed by or
associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise’s affairs
through a pattern of racketeering activity or
col l ection of unlawful debt.

18 U.S.C. § 1962(c).

The indictnent alleges that Ganim a "person," was
associated with an enterprise consisting of hinself, the Ofice
of the Mayor, Pinto, Ginmaldi and unnaned others, and that this
group constituted "a group of individuals and entities associated
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in fact, the activities of which affected interstate comerce." 1
6. The indictnent alleges that the enterprise was an ongoi ng
organi zation functioning as a continuing unit for the purposes of
achieving the objectives set out in the indictnent, and that
Ganim"participated in the operati on and managenent of the

enterprise, inter alia, by directing other nenbers of the

enterprise in carrying out unlawful and other activities in
furtherance of the conduct of the enterprise’s affairs.” |1d.
The indictnment sets out the objectives of the enterprise as "the
personal, pecuniary and political benefit of nenbers of and
persons associated with the enterprise.” 9§ 7. It then proceeds
to allege el even racketeering acts (also referred to as
"predicate acts"), which are alleged to violate statutes |listed
in 18 U S.C 8§ 1961(1), as the "manner and neans of the
enterprise." § 8.

"“I'n order to secure a conviction under R CO the Governnent
must prove both the existence of an ‘enterprise’ and the

connected ‘pattern of activity.”" United States v. Turkette, 452

U S 576, 583 (1981) (enphasis added). "The enterprise is an
entity, [while t]he pattern of racketeering activity is . . . a

series of crimnal acts as defined by the statute.” 1d. (citing

18 U S.C. 8 1961(1)). Here, the indictnment has set out a

distinct enterprise, which is alleged to have been an associ ation

in fact of Ganim the Ofice of the Mayor, Pinto, Ginmaldi and

others, that had a hierarchy, f 6 ("Defendant Gani m parti ci pated
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in the operation and managenent of the enterprise . . . )

(enphasi s added), and that had an independent objective, § 7.
Next, the indictnment has set out a pattern of racketeering
activity that is conposed of separate racketeering acts.

Rel ying on United States v. Mcd endon, 712 F. Supp. 723

(E.D. Ark. 1988), Ganim argues that the indictnment is defective
"because it fails to allege an ongoing structure or hierarchy
that is separate and distinct fromthe all eged racketeering
acts." Mt. Dismss at 14. In Mdendon, the court dism ssed an
indictnment that "allege[d] no purpose for the alleged enterprise
ot her than carrying out the illegal scheme,” id. at 727, because
the Governnent failed to allege that the enterprise "existed in
order to maintain operations towards an econom ¢ goal separate
fromthe conm ssion of the alleged predicate acts naking up the

pattern or racketeering activity," id. Mdendon relies on

United States v. Anderson, 626 F.2d 1358 (8th Gr. 1982), and

other Eighth Crcuit cases reiterating this so-called
"di stinctness" requirenment of a RICO enterprise. The Second
Circuit, however, has squarely rejected this view. In United

States v. Mazzei, 700 F.2d 85 (2d Cr. 1983), it addressed and

rejected by nanme the Eighth Crcuit’s holding in Anderson:

The appellant correctly notes that the Eighth Grcuit’s
position on "distinctness" is at issue wth our
analysis. See United States v. Lemm 680 F.2d 1193,
1198-1201 (8th Cr. 1982); United States v. Bl edsoe,
674 F.2d 647 (8th Cr. 1982); United States v.

Anderson, 626 F.2d 1358 (8th Gr. 1980) . . . . W are
not persuaded by that precedent, substantially for the
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reasons detailed in this opinion.
Id. at 89.

The case | aw thus nmakes clear that there is no distinctness
requirenent in this Crcuit. Wile the Governnent nust prove
both an enterprise and a pattern of racketeering activity, "proof
of these separate el enents [need not] be distinct and
i ndependent, as long as the proof offered is sufficient to
satisfy both elenents.” 1d. Here, as set out above, the
Governnment has alleged in the indictnent that an enterprise
exi sted and functioned, setting out the nenbers, structure and

goals of the enterprise. Wile Ganimasserts that there are "no
all egations to establish that the all eged associ ation-in-fact
enterprise was anything nore than a group of people who commtted
vari ous predicate acts not always in concert and, on at |east one
occasion, to the financial detrinent of at |east one of the
menbers of the alleged enterprise,” Mdt. Dismss at 16, this
argunent ignores paragraphs six through eight of the indictnent,
whi ch, as set out above, plainly allege nore than the

di sconnected comm ssion of unrelated predicate acts. Wile Ganim
is free to argue after conclusion of the Governnment’s case in
chief that it has failed to prove the existence of an enterprise
as required by the statute and interpretive case |aw, such
argunents are premature as a basis for a notion to dismss, which
can test only the legal sufficiency of the indictnment rather than
the sufficiency of its factual support.
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VI. Constitutionality of 18 U S.C. § 666

Three counts of the indictnent charge Ganimw th viol ati ng
the federal -program bribery statute, 18 U S.C. 8 666, which
provides in pertinent part:

Whoever if the circunstance described in subsection (b)
of this section exists —

(1) being an agent of an organization, or of a State,
| ocal, or Indian tribal governnment, or any agency

t hereof — (A) enbezzles, steals, obtains by fraud, or
otherwi se wi thout authority know ngly converts to the
use of any person other than the rightful owner or
intentionally msapplies, property that — (i) is val ued
at $5,000 or nore, and (ii) is owned by, or is under
the care, custody, or control of such organization,
government, or agency; or (B) corruptly solicits or
demands for the benefit of any person, or accepts or
agrees to accept, anything of value from any person,
intending to be influenced or rewarded in connection
W th any business, transaction, or series of
transactions of such organi zation, governnent, or
agency invol ving anything of value of $5,000 or nore;
or

(2) corruptly gives, offers, or agrees to give anything
of value to any person, wth intent to influence or
reward an agent of an organi zation or of a State, |ocal
or Indian tribal governnent, or any agency thereof, in
connection wth any business, transaction, or series of
transactions of such organi zation, governnent, or
agency invol ving anythi ng of value of $5,000 or nore;
shall be fined under this title, inprisoned not nore
than 10 years, or both

18 U S.C. §8 666(a). The "circunstance" is that "the
organi zati on, governnent, oOr agency receives, in any one year
peri od, benefits in excess of $10,000 under a Federal program
involving a grant, contract, subsidy, |oan, guarantee, insurance,
or other form of Federal assistance.” 18 U S.C. § 666(b).

In a supplenent to his original notion to dismss the
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i ndi ctment, Gani m expands upon an earlier argunent and seeks the
di sm ssal of those counts of the indictnment alleging violations
of this statute, arguing that the statute exceeds Congress’s
power under the Spending O ause?! and is thus facially

unconsti tuti onal . He relies on United States v. Mrgan, 230 F. 3d

1067 (8th G r. 2000) (Bye, J., specially concurring), and United
States v. Sabri, 183 F. Supp. 2d 1145 (D. M nn. 2002), both of

whi ch determ ned that 8§ 666 was not a constitutional exercise of
Congressional authority. Alternatively, he argues that these
counts are factually defective because "there is no apparent
connection between the alleged bribes and the integrity of any
federal program because either (i) there were no federal funds
involved or, (ii) to the extent limted federal noney was
i nvol ved, there was no nexus between the alleged bribes and the
integrity of the program"” Supp. Mem [Doc. #66] at 7 n.2.

The Governnent notes that under the Second Circuit’s

limtation of the statute in United States v. Santopietro, 166

F.3d 88 (2d Gr. 1999), the Governnent is required to prove "sone
connection between the bribe and a risk to the integrity of the
federal [ly] funded program™ |d. at 93. The Governnent al so

relies on Salinas v. United States, 522 U S. 52 (1997), in which

the Suprene Court held that the statute was constitutionally

¥y, S. Const. art. I, 8 8 <cl. 1. ("The Congress shall have
Power To lay and collect Taxes, Duties, |nposts and Excises, to
pay the Debts and provide for the common Defence and general
Wl fare of the United States . . . ").
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applied to a sheriff who accorded preferential treatnent to an
inmate in a jail operated under a series of agreenents with the
federal governnent, because this treatnent was "a threat to the
integrity and proper operation of the federal program" 1d. at
61. Since "[a] facial challenge . . . nust establish that no set
of circunstances exists under which the Act would be valid[,]"

United States v. Salerno, 481 U. S. 739, 745 (1987), the

Government posits that the Suprenme Court’s holding in Salinas
forecl oses any claimthat the statute is unconstitutional on its
face. Finally, the Governnent argues that at trial, it "is
prepared to establish a connection between the transactions
sought to be influenced and the city’s receipt of federal funds,"
Govt’'s Qpp. [Doc. #67] at 6, and that dism ssal of the § 666
counts is thus inappropriate at this stage.

The cases upon which Ganimrelies are expressly critical of

Santopietro’s inposition of a nexus requirenent between the

bribery and a risk to the integrity of a federally-funded

program but Santopietro remains the controlling lawin this

Crcuit. Wiile Ganimargues that "[t]he respective courts in

Sal i nas and Santopietro were not asked to address the facial

constitutionality of 8 666 [and neither case] contains any

di scussion regardi ng Congress’ authority under the Spending

Cl ause when enacting 8 666," Mem Supp. [Doc. #66] at 7, he

overl ooks that Salinas explicitly held that "the application of §

666(a)(1)(B) to Salinas did not extend federal power beyond its
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proper bounds,"” 522 U S. at 61, on which Santopietro relied in

hol di ng:

The evi dence al so satisfies the requirenent of Foley,
undi sturbed by Salinas, that the transaction sought to
be influenced had sone connection with a federal
program Indeed, Salinas may be read to indicate that
the "threat to the integrity and proper operation of

[a] federal progrant created by the corrupt activity is
necessary to assure that the statute is not
unconstitutionally applied.

166 F.3d at 93 (citing United States v. Foley, 73 F.3d 484, 493

(2d Gr. 1996) and Salinas, 522 U S. at 60-61). Defendant’s
argunent that 8 666 is facially unconstitutional is belied by
controlling authority in this GCrcuit, and is therefore rejected.
Defendant’s alternative claimthat "there is no apparent
connection" between the bribes and the integrity of the
federal |l y-funded prograns nust be rejected at this stage, as the

indictnment’s all egations are adequate. In Santopietro, the court

found the following allegations in the indictment to suffice:

[ C orrupt paynments were nade by real estate devel opers
to secure the use of the appellants’ influence with
city agencies "including the Gty Plan Comm ssion, the
Zoni ng Comm ssion, the Water Departnent, and the Fire
Marshal ," Indictment P 21, and the use of their
influence to further the interests of the devel opers
"in the appoi ntnments of nmenbers and chairpersons of

| and use boards and rel evant conmttees and agencies in
the Gty of Waterbury,"” 1id. P 25. During the rel evant
peri ods, substantial federal funds were received by
Wat er bury for housing, urban devel opnent, and ot her
prograns within the purview of these agencies and
officials. Since federal funds were received by

Wat erbury for housing and urban devel opnent prograns
and the corrupt paynents concerned real estate
transactions within the purview of the agencies

adm ni stering federal funds, the requisite connection
between the bribes and the integrity of federally
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funded prograns is satisfied.
166 F.3d at 93. Here, the indictnent alleges that Bridgeport

recei ved federal funds "adm nistered, inter alia, by the Ofice

of Pl anning and Econom c Devel opnent, the Ofice of Public
Facilities and the Bridgeport Water Pollution Control Authority
("WPCA")." 91 1. The indictnent alleges that Gani m"us[ed] his
influence with city agencies, including . . . the Ofice of

Pl anni ng and Econom c Devel opnent, the Ofice of Public
Facilities and the WPCA for the benefit of" the individuals and
corporations who allegedly bribed him 9§ 7. Inasnuch as "the
sufficiency of the evidence is not appropriately addressed on a

pretrial notion to dismss an indictnent,” United States v.

Al fonso, 143 F. 3d 772, 776-777 (2d Cr. 1998), evaluation of the
sufficiency of the Governnent’ s proof on connectedness nust await

trial.

VI1. Conclusion

For the reasons set out above, the Court’s ruling [Doc. #39]
denying Ganimis notion [Doc. #26] for a bill of particulars is
VACATED, and upon reconsideration the notion is GRANTED as to 1
8(a)-(c) of the notion, with the requested information to be
provided as to each benefit (whether actual or constructive) that
Ganimis alleged to have received, solicited or otherw se
procured or attenpted to procure in connection with the pending
charges. The bill of particulars notion is denied in all other
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respects. Ganinms notion to dismss the indictnment [Doc. #50]

DENI ED.

Dat ed at New Haven,
2002.

Connecti cut,

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this 12th day of Septenber,
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