UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

SHAHEERAH BAKER, et al .,
Plaintiffs,
V.

PROPERTY | NVESTORS OF
CONNECTI CUT; FRANCI SCO &
ASSOCI ATES; CLARA STEVENS; :
U. S. DEPARTMENT OF HOUSI NG : CIVIL NO. 3:02cv1839 ( AHN)
AND URBAN DEVELOPMENT; MEL :
MARTI NEZ, in his capacity as
Secretary of U S. HOUSI NG :
URBAN DEVELOPMENT; HOUSI NG
AUTHORI TY OF THE CITY OF

BRI DGEPORT; T&D PROPERTI ES

OF BRI DGEPORT CORP.; and

W LFREDO SANTOS,

Def endant s.

RULI NG ON DEFENDANT UNI TED STATES DEPARTMENT OF HOUSI NG AND
URBAN DEVELOPMENT’ S MOTI ON TO DI SM SS FOR LACK OF STANDI NG

Pl aintiffs Shaheerah Baker and ten other residents of New
Era Court, a |lowincone housing devel opnent project in
Bri dgeport, Connecticut, have brought suit against the U S
Depart nent of Housi ng and Urban Devel opnent and then-Secretary
Mel Martinez (collectively, “HUD"), the Housing Authority of
the City of Bridgeport (“HACB"), Francisco & Associates, Cl ara

Stevens, Property Investors of Connecticut (“PIC"), T&D



Properties of Bridgeport Corp. (“T&D’), and WIfredo Santos.?
Plaintiffs’ Second Anmended Conpl aint (“Conplaint”) alleges
several causes of action brought under different theories of
federal statutory and constitutional |aw and under the
Connecticut Unfair Trade Practices Act (Conn. Gen. Stat. 8.
42-110a et seq.). Pending before the court is HUD s Mdtion to
Dismiss Plaintiffs’ Conplaint for Lack of Standing [doc. #25].

For the reasons discussed below, the notion is GRANTED.

BACKGROUND

Parties

Plaintiffs are current and fornmer tenants of New Era
Court. PICis a general partnership between Clara Stevens and
Franci sco and Associates. PIC owned New Era Court until May
8, 2003, when T&D becane the new owner; WIfredo Santos is the
presi dent of T&D Properties.? HUD adm nisters the federal
housi ng subsi dy program nade available to |lowincone famlies

on a national scale. HACB is the local public housing agency

1 On August 2, 2004, the court approved Plaintiffs’
voluntary withdrawal of its action with respect to Defendants
HACB, PIC, Francisco & Associates, and Clara Stevens [doc. #77
and #78].

2 The court granted Plaintiffs’ notion to join T& and
Sant os as defendants on Septenber 22, 2003 [doc. #66].
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in Bridgeport, Connecticut, which adm nisters HUD funds to

eligible lowincome famlies.

1. Statutory Framework for HUD s Section 8 Housing Subsidy
Pr ogr am

Two key federal statutes formthe statutory framework
t hrough whi ch HUD provi des housi ng subsidies to | owincone
famlies: the United States Housing Act of 1937, 42 U.S.C. 8
1437f (“Housing Act"); and the Multifam |y Assisted Housing
Ref orm and Affordability Act of 1997, Pub. L. No. 105-65, 111
Stat. 1344 (codified at 42 U S.C. 8§ 1437f) (“MAHRA"). Section
8 of the Housing Act (“section 8") “aid[s] |owincome famlies
in obtaining a decent place to live and . . . pronot][es]
econom cally m xed housing," 42 U S.C. § 1437f(a), by
provi ding federal subsidies to private building owners who are
wlling torent to lowincone famlies. These owners enter
into Housing Assistance Paynment (“HAP”) contracts wth HUD
which in turn determ nes the maxi num nonthly rate they may
charge as rent.

A low-inconme tenant who is eligible to receive section 8
assi stance pays thirty percent of her adjusted gross incone
toward rent; HUD pays the balance to the property owner, and

publ i ¢ housi ng agencies such as HACB typically serve as an



internmedi ary between HUD and the section 8 tenants. See 42
U S.C § 1437f(c)(3), 42 U.S.C. 8§ 1437a(a)(1).

Section 8 housing assistance conmes in “project-based” or
“tenant - based” form A project-based subsidy is dedicated to
a specific apartnment building, so that any tenant residing
there is eligible to receive section 8 assistance. See 42
U S C 8§ 1437f(d). In contrast, a tenant-based subsidy comnes
in the formof a HUD- funded housing voucher, which the | ow
i ncome recipient uses to pay rent at any privately owned
apartnment building that accepts such vouchers. See 42 U. S.C
§ 1437f (o).

Plaintiffs’ Conplaint inplicates several key aspects of
the section 8 program For exanple, if a private buil ding
owner intends to termnate a project-based HAP contract with
HUD, he is required to provide one-year witten notice to HUD
and the building’ s |lowinconme tenants. |If the owner fails to
provide the required notice, he may not evict a tenant or
increase the tenant's rent until a full year has el apsed from
the notice date. See 42 U.S.C. § 1437f(c)(8)(B).

Furthernore, should the owner choose not to renew the section
8 contract, HUD “will provide tenant-based rental assistance
to all eligible residents enabling themto choose the place

they wish to rent, which is likely to include the dwelling



unit in which they currently reside.” See 42 U.S.C. 8§
1437f(c)(8)(A). These tenant-based subsidies, generally
referred to as “enhanced vouchers,” cover any increase in rent
charged by the owner after the HAP contract expires in order
to “keep[] the tenants' portion of the rent stable at the

pre-expiration rate." People to End Honel essness, Inc. V.

Develco Singles, 339 F.3d 1, 3 (1st Cir. 2003). Thus, under

this statutory framework, even if an owner term nates its HAP
contract with HUD, an eligible tenant would continue to pay
30% of her adjusted gross incone toward her housing costs

under the section 8 program

EACTS

For purposes of considering HUD s Motion to Dism ss for
Lack of Standing, the court accepts as true the factual
al l egations contained in the Conplaint. The allegations
germane to Plaintiffs’ clainms against HUD are di scussed bel ow.

I n August 1995, PIC and HUD executed a five-year,
pr oj ect - based HAP contract that provided project-based housing
subsidies to New Era Court. The expiration date of the
contract was July 31, 2000. Pursuant to this contract, PIC
was to rent all units of New Era Court to | owinconme tenants,

charge each tenant no nore than 30% of her adjusted gross



income as rent, and conply with HUD regul ati ons. HUD set
rents for New Era Court at $735.00 for a two-bedroom unit and
$788.00 for a three-bedroomunit.

In early 2000, HUD was considering whether to renewits
HAP contract with PIC. To that end, HUD conpared the rents
charged at New Era Court to those charged at simlar area
properties. Based on this conparison, HUD determ ned that New
Era Court’s rents were too high and that its project-based HAP
contract should be renewed at | ower rent |evels: $600.00
instead of $735.00 for a two-bedroomunit; and $650.00 instead
of $788.00 for a three-bedroomunit. PIC unsuccessfully
appealed this determnation to HUD. Consequently, on August
17, 2001, PIC gave notice to HUD that it would “opt out” of
the section 8 program when its current HAP contract expired on
July 31, 2002. PIC also gave its tenants witten notice that
“[t] he Section 8 contract [which] pays the government’s share
of your apartnent at New Era Court expires on August 17,
2002.” Conmplaint at § 58. PIC, however, also indicated that
it could still decide to renew its HAP contract.

On or about Novenber 19, 2001, HUD and PIC executed a
short-term project-based renewal contract to expire on July
31, 2002. This expiration date was 17 days before August 17,

2002, the date



on which PIC s HAP contract could legally term nate based on
PIC s notice date of August 17, 2001.

In m d-June 2002, New Era Court tenants attended a
meeting at HACB where they were told that PIC s project-based
section 8 contract would expire on July 31, 2002, and “that
the tenants’ eligibility for the section 8 [enhanced vouchers]
woul d need to be determ ned.” Conplaint at § 64. Although
HACB still had not provided Plaintiffs with tenant-based
vouchers at this tinme, HACB told themthat they had to decide
whet her they wanted to remain at New Era Court or relocate to
a different property. On June 27, 2002, PIC and HACB held
anot her nmeeting for New Era Court residents, including
Plaintiffs, where they were told that their project-based
subsi di es woul d be converted to tenant-based subsidies as of
August 1, 2002, in light of PIC s term nation of its HAP
contract.

According to Plaintiffs, HUD s internal policy guidelines
state that “the funding process [for enhanced vouchers] nust
begin at |east 120 days prior to the target date of the
Housi ng conversion action (and at |east 180 days in cases
where famlies will have to nove to receive voucher
assistance).” Conplaint at § 62. Nevertheless, even though

HUD knew ahead of time that New Era Court residents would need



t enant - based vouchers after PIC s HAP contract expired in
August 2002, it did not start preparing these vouchers until
June 2002. At this late date, HUD al so notified HACB t hat
HACB woul d be in charge of adm nistering the enhanced vouchers
to New Era Court tenants. Plaintiffs allege that HUD s del ay
in providing the vouchers hindered their efforts to find
al ternative housing because they did not have the vouchers in
hand when conducting their housing search. Plaintiffs further
conplain that HACB m scal cul ated the dollar amobunts of the
vouchers.

On or about July 3, 2002, PIC gave tenants witten notice
that rents would increase to full market rates as of August 1,
2002, but failed to specify the actual dollar anmount. On or
about July 5, 2002, PIC and HACB demanded that the tenants,
even though they still had not been given their tenant-based
vouchers, to elect within ten days whether they wanted to
stay at New Era Court or relocate to a different property.
Plaintiffs assert that, as a result, they had a “grossly
i nadequate tinme frame in which to informthensel ves about the
housi ng mar ket before risking the |oss of the right to remain
at New Era Court using the enhanced [tenant-based] voucher.”

Conpl aint at § 68. PIC also advised tenants in July 2002 that



if they wanted to remain at New Era Court, they would have to
pay an increased security deposit equal to one nonth' s rent.
On July 17, 2002, HACB provided tenants with tenant-based
vouchers that had an expiration date of Novenber 13, 2002. On
or about July 23, 2002, Defendants orally agreed to enter into
three-nonth | eases with tenants, including Plaintiffs, to
“provide the plaintiffs with a full 120 days in which to
deci de whether to exercise their right to remain at New Era
Court. Conplaint at § 72. Plaintiffs could term nate these
short-term | eases upon request. 1d. Wth these enhanced
vouchers in hand, Plaintiffs now had additional time to nmake
t heir housing decisions while still living at New Era Court.?3
On August 1, 2002, HUD permtted PICto termnate its HAP
proj ect-based contract, sixteen days before the correct
term nation date of August 17, 2002. Between July 29, 2002,
and August 30, 2002, HACB and Clara Stevens signed a new
contract purporting to be effective from August 15, 2002, to

July 31, 2003. Although PIC had threatened to evict

3 It is unclear fromthe Conplaint when these three-nonth
woul d begin and end. Presumably, a three-nonth | ease
begi nni ng on August 1, 2002, would end on Novenber 1, 2002.
At any rate, it appears that Defendants agreed to provide
t hese short-term | eases because HUD and HACB had not provided
themwith their vouchers in a tinely fashion.
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Plaintiffs from New Era Court, there is no allegation in the

Conpl ai nt that they were ever rendered honel ess.

STANDARD

HUD noves to disnmiss the Arended Conpl ai nt pursuant to
Fed. R Civ. P. Rule 12(b)(1) under the theory Plaintiffs |ack
standing to sue HUD. See Fed. R Civ. P. Rule 12(b)(1)
(providing for dismssal due to “lack of jurisdiction over the
subject matter”). Under established Second Circuit | aw,
Plaintiffs’ Conplaint nust allege three essential elenents:
“(1) that the plaintiff . . . suffered an injury in fact
.; (2) that there [is] a causal connection between the injury
and the conduct conplained of . . .; and (3) that it [is]
likely that the injury conpl ai ned of would be redressed by a

favorabl e decision." St. Pierre v. Dyer, 208 F.3d 394, 401

(2d Cir. 2000) (internal citations and quotation marks

omtted); see also Steel Co. v. Citizens for a Better

Environnment, 523 U. S. 83, 103-04 (citations omtted) (“injury

in fact, causation, and redressability constitute[] the core
of Article Ill's case-or-controversy requirenment").

An "injury in fact" is a suffered harmthat is “concrete"
and “actual or inmm nent, not conjectural or hypothetical."

Los Angeles v. Lyons, 461 U.S. 95, 101-102 (1983) (internal
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gquotation marks omtted). The elenent of “causation” requires
a fairly traceable connection between the plaintiff's injury

and the defendant’s objectionable conduct. See Sinpn v.

Eastern Ky. Welfare Rights Organi zation, 426 U S. 26, 41-42

(1976). Third, the injury alleged nust be redressable —that
is, there nust be a likelihood that the requested relief wll
redress the alleged injury. |d. at 45-46. The party invoking
federal jurisdiction bears the burden of establishing the

exi stence of these essential el enents. See FWPBS, Inc. v.

Dallas, 493 U.S. 215, 231 (1990).

DI SCUSSI ON

Plaintiffs’ Clains

In their Conplaint, Plaintiffs allege in broad terns that
HUD s actions violated their rights under the Housi ng Act,
MAHRA, the Adm nistrative Procedures Act at 28 U.S.C. §8 701 et
seq., and the Fifth Anendnment of the U. S. Constitution.
Plaintiffs conplain that HUD s acts and om ssions “directly
and proximtely caused . . . [them permanent | oss of
eligibility for all federal housing subsidy progranms, |ost
wages, squandered savi ngs, debt and ot her out-of-pocket costs
and financial burdens” as well as “severe anxiety, enotional

di stress, and hum liati on associated with the constant threat
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of honel essness, and severance of their ties to [the]
community.” Conplaint at Y 116-17.

Reduced to their essence, however, these clainms of injury
hi nge on two key factual allegations. First, Plaintiffs
assert that HUD inperm ssibly allowed PICto termnate its HAP
contract on August 1, 2002, sixteen days before the correct
expiration date. Plaintiffs assert that they should have been
allowed to remain at New Era Court under the terns of the
exi sting HAP contract until August 17, 2002 (i.e., 16 days
| onger). Second, Plaintiffs assert that HUD, in conjunction
with HACB, needl essly delayed providing themw th their
t enant - based vouchers in a tinely fashion, which adversely

affected their efforts to find new housing.?*

1. Analysis

After a careful review of the 34-page Conplaint, the
court finds that Plaintiffs do not have standing to sue HUD

because the Conpl ai nt does not allege that they suffered a

* The Conplaint also asserts that HUD injured Plaintiffs
by allowing PIC to charge a security deposit equal to one’s
month rent effective July 2002. The court finds as a matter
of law that this allegation fails to state a legally
cogni zabl e injury caused by HUD. Plaintiffs have suffered no
injury in this respect because HUD regul ations permt private
owners with HAP contracts to charge security deposits. See 24
C.F.R 8§ 982.313. Moreover, it is the property owner, not
HUD, that charges the security deposit.
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| egally cogni zable injury caused by HUD. Stated differently,
Plaintiffs’ allegations fail to satisfy the Article 11
standi ng requirenments of injury in fact and causati on.

Al t hough the court recognizes that HUD s all eged acts and

onmi ssions may have caused Plaintiffs needl ess worry and

i nconveni ence, the Conplaint is bereft of any allegation that
Plaintiffs were ever rendered honeless or suffered a concrete
harm due to HUD s conduct. Accordingly, the court grants

HUD s Motion to Dism ss for Lack of Standing.

A. HUD' s All eqgedly Premature Term nation of PIC s HAP
Contract

From the outset, the court finds that the factual
all egations in the Conplaint, when read in conjunction with
the statutory |aw underlying HUD s section 8 subsidy program
underm ne any claimthat Plaintiffs suffered a cognizable
injury caused by HUD. As discussed supra, the section 8
program provides that if an eligible tenant contributes 30% of
her adjusted gross incone to her housing costs, HUD shal
subsi di ze the difference between the actual rent and the
participant’s contribution. In its nmotion, HUD does not
di sagree that it may have allowed PIC term nate its HAP
contract sixteen days too early. Plaintiffs, however, fail to
all ege that they suffered a tangible harmflowing fromthis

13



premature termnation. Mre specifically, Plaintiffs have not
al l eged that they were evicted fromtheir New Era Court
apartnments, that HUD wi t hhel d housi ng subsidies fromthem or
that they suffered some other concrete harm Mich to the
contrary, as the Conplaint inplicitly recognizes, Plaintiffs’
benefits and obligations under the section 8 programrenai ned
constant throughout the pendency of the events giving rise to
this litigation. Even after HUD prematurely termnated PIC s
HAP contract by sixteen days on August 1, 2002, no Plaintiff
was ever denied a HUD housi ng subsidy or renoved from her
apartment. Miuch to the contrary, Plaintiffs were allowed to
remain at New Era Court as long as they continued to pay their
respective portion of the rent contribution, which remined
30% of her adjusted gross inconme.® |f Plaintiffs nmet this
requi renent, HUD continued to provide the housi ng subsidy.
Thus, in the absence of an allegation that HUD deni ed or

di m ni shed Plaintiffs’ rights under the section 8 programin
any tangi ble or substantial way, the court finds that the

Complaint fails to allege injury in fact.

B. Al l eged Delay in Providing Tenant-Based Vouchers

° To the extent that Plaintiffs contend they were
entitled to remain in the sanme building at the sanme rent
indefinitely, such a claimis w thout statutory support in the
Housi ng Act or MAHRA.
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Simlarly, the court is unpersuaded that HUD s all eged
role in the delayed provision of the tenant-based vouchers in
July 2002 shows that HUD caused Plaintiffs a legally
cogni zable injury. Plaintiffs contend that this delay |eft
t hem anxi ous, unprepared to seek new housing, and caused them
significant inconvenience. However, as with the allegations
surroundi ng HUD' s premature term nation of PIC s HAP contract,
the Conplaint is bereft of any allegation that Plaintiffs were
evicted or suffered a concrete injury as a result. The court
rejects Plaintiffs’ contention that anxiety and inconvenience
constitute injury in fact for purposes of Article 11l standing
in the context of a case involving section 8 housing
subsidies.® Furthernore, the court notes that the Conpl aint
al | eges that Defendants, including HUD, ultimtely gave
Plaintiffs additional time to make their housing deci sions
while residing at New Era Court: “On or about July 23 [2002],

t hrough negotiation by counsel for the plaintiffs, the
[ D] efendants orally agreed to enter into three-nmonth | eases

whi ch were term nabl e upon request by the [P]lantiffs, to

® The court is not unsynpathetic to the Plaintiffs’
situation and recogni zes that their allegations, if proven,
woul d reveal that HUD and Defendants nanaged the section 8
program at New Era Court in a sub-standard fashion.
Nevert hel ess, the court has | ocated no authority suggesting
t hat anxi ety and inconvenience in this context constitute
injury in fact for purposes of Article Il standing.
15



provide the [P]laintiffs with a full 120-days in which to
deci de whether to exercise their right to remain at New Era
Court.” Conplaint at § 72. Due to this agreenent, Plaintiffs
were not evicted fromtheir apartnments during this tinme period

and could term nate their | eases at any tine.

C. Lack of Supporting Case Authority

Finally, the court notes the absence of case |aw that
supports Plaintiffs’ position that its Conplaint sufficiently
al | eges constitutional standing. The nost anal ogous case

cited by Plaintiffs, Canpbell v. M nneapolis Public Housing

Aut hority, 168 F.3d 1069 (8!" Cir. 1999), shares little factua
simlarity, let alone analytical simlarity, to Plaintiffs’
claims here and is easily distinguishable. First, unlike the
Plaintiffs who lived continuously at New Era Court, Canpbel
was a honel ess man who applied with the M nneapolis Public
Housi ng Authority (“MPHA”) to live in public housing. [d. at
1071. Second, HUD was not a defendant in Canpbell, and
plaintiff’s rights there under the section 8 program were not
in question. Rather, the defendant in Canpbell was MPHA, the
| ocal housing authority, which allegedly injured plaintiff by
denyi ng him public housing based on his responses on a MPHA
formthat disclosed his drug treatnment history and required

the release of related drug records. [d. at 1072, 1074.
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Thus, Canpbell involved a clearly tangible injury that was
caused by the defendant’s actions; those el enents, however,
are absent in the instant case.

In sum the court finds that Plaintiffs |lack standing to
bring suit against HUD because the Conpl aint does not all ege
injury in fact or causation for purposes of Article Il

st andi ng.

CONCLUSI ON

For the reasons di scussed above, HUD s Motion to Di sm ss
Plaintiffs’ Conplaint for Lack of Standing [doc. #25] is
GRANTED

SO ORDERED this __ day of Septenber, 2004, at

Bri dgeport, Connecticut.

Alan H. Nevas
United States District Judge
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