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UNI TED STATES OF AMERI CA

ORDER

After a careful review of novant’s 8§ 2255 notion, it is

DENI ED
BACKGROUND

On COctober 27, 1997, Petitioner pleaded guilty to
know ngly and unlawfully using a comunication facility,
specifically, a telephone, in furtherance of a drug
trafficking crime in violation of 21 U S.C. 8§ 843(b). At the
January 15, 1998 sentencing, the Court departed downward from
t he applicable sentencing guideline range and inposed a
sentence of four years probation. The court did not inpose a
term of inprisonment or period of supervised rel ease.

On June 13, 2000, the court issued a Summns for the
def endant to show cause why probation should not be revoked.
At a Septenber 18, 2000 hearing on the revocation petition,
t he defendant admtted violating the ternms of his probation.
The all eged violations included testing positive for

control |l ed substances and substanti ve arrests. The court



sentenced defendant to a term of inprisonnent of 27 nonths,
with a subsequent three year term of supervised rel ease.
DI SCUSSI ON

Def endant contends that the maxi num penalty that could
have been i nposed upon hi m subsequent to his probation
vi ol ati ons was one year. The governnent concedes that because
a tel ephone count under section 843b of Title 21 is a Class E
fel ony, the maxi mum period of incarceration for a violation of
supervised rel ease is one year,! but it takes issue with
petitioner’s interpretation of the maxi mumincarceration
period for his violation. The court finds Petitioner’s
argunment m spl aced.

Had the Petitioner been sentenced to supervised rel ease,
he woul d be correct in asserting that the maxi mum
incarceration period for a violation is one year. However,
Petitioner did not receive a sentence of supervised rel ease.
| nstead, the court sentenced himto a four year term of
probati on. Because the provisions relating to supervised
rel ease violations are different than those for probation
violations, Petitioner’s argunent |acks nerit and is entirely
irrel evant.

Section 3561 of Title 18 applies to probation violations

The governnent further concedes that the maxi mum term
outlined in the plea agreenment was incorrect.



and governs the maxi mumterm of probation that nay be inposed
when the underlying crimnal offense is a felony. Section

3561 provides a probationary termfor a felony of “not |ess

t han one nor nore than five years.” 18 U S.C. 8§ 3561(c)(1).
The court, therefore, had the authority to inpose a four year
probation term Probation violations differ significantly
from supervised rel ease violations. There are no linmts on
the period of incarceration a defendant may receive for
violating probation. See 18 U. S.C. 8§ 3565(2). Defendant
concedes that he received probation and that his probation was
revoked as a result of violating the probationary ternmns.

Thus, defendant’s argunent to the contrary, the court could

i npose a sentence of incarceration beyond one year.

CONCLUSI ON

For the reasons di scussed above, the petitioner’ Motion
to Vacate, Set Aside or Correct Sentence pursuant to 28 U S.C.
8§ 2255 is DENIED. A certificate of appealability will not
i ssue, petitioner having failed to make a substantial show ng
of the denial of a constitutional right. 28 US.C S
2253(c)(2).

SO ORDERED t his 25th day of Septenber, 2002, at

Bri dgeport, Connecticut.

Al an H. Nevas



United States District Judge



