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Def endant s.

RULI NG ON MOTI ON FOR SUMMARY J UDGVENT

Plaintiff Maureen Roche (“Roche”) brought this action

agai nst defendants Peter O Meara (“O Meara”), Charles Hanad
(“Hamad”), CGeorge Moore (“More”), Thomas Harris (“Harris”),
WlliamAe (“Ale”), Thomas Pal unbo (*Pal unmbo”) and Bel i nda
Weaver (“Waver”) in five counts. Count One sets forth a claim
pursuant to 42 U.S.C. 8§ 1983 based on an alleged violation of
Roche’s rights to procedural due process and equal protection
under the United States Constitution. Count Two alleges “a
constitutional tort in violation of the 14th Amendnent”. Count
Three all eges violation of Roche’s rights to procedural due
process and equal protection under Article 1, Sections 8 and 20
of the Connecticut Constitution. Count Four sets forth a claim

for damages pursuant to Conn. Gen. Stat. § 19a-24. Count Five



sets forth a common | aw claimfor fraudul ent inducenent. The
def endants have noved for summary judgnent as to all counts on
the grounds that there is no genuine issue of material fact and
they are entitled to judgnment as a matter of |aw on Counts One,
Two and Three, that Count Four fails to state a clai mupon which
relief can be granted, and that the clains in Count Five are
barred by the doctrine of sovereign imunity and by statutory

i munity under Connecticut |law. For the reasons set forth
below, the notion is being granted as to all but one state | aw
claim and that claimis being dismssed wthout prejudice.

I . FACTUAL BACKGROUND

The plaintiff is a registered nurse, licensed by the State
of Connecticut. |In or about the summer of 1998, the plaintiff
saw a newspaper advertisenent announci ng an opening for a per
di em nurse at Sout hbury Trai ning School (“Southbury”). The
plaintiff applied for the position, and was intervi ewed by
def endant Al e and Est her MCoy.

The position advertised was for a per diemnurse at the
“McCoy House”. The McCoy House is a facility |ocated on the
grounds of Sout hbury, but adm nistered i ndependently. The MCoy
House was established as the result of a consent decree entered
on March 10, 1992, as part of a federal lawsuit brought by Leo
and Esther McCoy. The McCoy House’'s sole purpose is to care for

the two severely disabled McCoy children, WIIliamand Leo.



Pursuant to the consent decree which established the MCoy
House, the McCoy parents were given extensive rights of
participation in the care of Wlliamand Leo and the
adm ni stration of the McCoy House. These rights include the
right to approve the hiring of staff; to discharge case
managers; to discharge advocates; to require Wlliamand Leo’ s
physician to consult with them about the childrens’ care; and to
det erm ne whet her the McCoy House should be WIlliamand Leo’ s
per manent residence. The parents were al so considered under the
consent decree to be “co-nenbers” of the team responsible for
WIlliamand Leo' s care.!?

Roche was hired as a per diemnurse and was enployed in
that position from Septenber 4, 1998 through October 23, 1998.
Roche was aware when she applied and when she was hired that the
position was as a per diemnurse, not as a pernmanent nurse.
Roche was schedul ed to work on Cctober 24 and Cctober 25, 1998.

However, Esther McCoy called the plaintiff and cancel ed her

! The court overseeing inplenmentation of the consent decree
determ ned at sone point that there were serious problens in the
adm ni stration of the McCoy House. In June 1998, a Speci al
Mast er was appoi nted by the court to inplenent the consent
decree and to nmake recommendations for inproved adm nistration
of the McCoy House. The Special Mster’s report, which included
recommendations for reducing the role of the McCoy parents in
runni ng the House, especially in the area of staffing, was
accepted by the court on March 14, 2000. See McCoy v. Bel nont,
3: 85Cv00465(JGW (D. Conn.). Since that tinme, the Departnent of
Mental Retardation has attenpted to inplenment the Speci al
Master’s recomendati ons. The McCoy parents have resisted the
changes.
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shifts for those days. The plaintiff was never scheduled to
wor k anot her shift at the McCoy House.

The plaintiff made a nunber of phone calls to defendant
Ale, the adm nistrator in charge of the McCoy House, to discuss
the fact that she had not been scheduled to work any shifts.
Al e told Roche that “his hands were tied” (Roche Aff. § 9) and
suggested that she contact the Special Mster charged with
review ng the inplenentation of the consent decree governing
operation of the McCoy House. Roche contacted the Speci al
Master, met wth him and expl ai ned her concerns.

On Decenber 1, 1998 Roche was officially separated from
state service. In February 1999, Roche received an official
notice of separation, stating the reason for her unenpl oynent as
“voluntary |l eaving”. Roche was angered by this, because she
felt that it was not accurate to say that she had stopped
wor ki ng at the McCoy House voluntarily. Upon receiving the
noti ce, Roche called defendant Harris and wote hima letter
detailing her conplaints about the McCoy House and about the
noti ce of separation she had received.

Throughout the tine that Roche was enpl oyed at the MCoy
House, she was covered by a collective bargaining agreenent
(“CBA") entered into by the State of Connecticut and the New
Engl and Health Care Enpl oyees Union District 1199; specifically,
Roche was covered by Article 9, Section 20 of that Agreenent.

The CBA provides that when the state decides to stop using
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the services of a per diem enployee, the enpl oyee nmay request a
“Sperl conference”; there is no explanation of what such a
conference would entail, or what possible renedies, if any, a
per di em enpl oyee could obtain through such a conference. The
plaintiff never requested such a conference. The CBA grievance
and arbitration provisions do not apply to per diem enpl oyees.

1. LEGAL STANDARD

A nmotion for summary judgnment nmay not be granted unl ess the
court determnes that there is no genuine issue of material fact
to be tried and that the facts as to which there is no such
i ssue warrant judgnent for the noving party as a matter of |aw.

Fed. R Cv. P. 56(c) (2000). See Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986); Gallo v. Prudential Residential Servs.,

22 F.3d 1219, 1223 (2d Gr. 1994). Rule 56(c) “mandates the
entry of summary judgnent . . . against a party who fails to
make a showi ng sufficient to establish the existence of an

el ement essential to that party’s case, and on which that party

wi |l bear the burden of proof at trial.” Celotex Corp., 477 U.S.
at 322.

When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Bd. of Fire Conmirs, 834 F.2d 54, 58 (2d G r. 1987); Heynman V.




Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr

1975). It is well-established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng of
legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224,

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nmere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine

if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Anderson, 477 U. S
at 248 (internal quotation marks omtted). A nmaterial fact is
one that would “affect the outcone of the suit under the
governing law.” 1d. As the Court observed in Anderson: “[T]he
materiality determnation rests on the substantive law, [and] it
is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs.” |[d.
Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnent from being
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granted. \Wen confronted with an asserted factual dispute, the
court nmust exam ne the elenments of the clains and defenses at

i ssue on the notion to determ ne whether a resolution of that

di spute could affect the disposition of any of those clains or
defenses. Immaterial or mnor facts wll not prevent summary

judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d

Cr. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-novant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224 F. 3d

33, 41 (2d G r. 2000)(quoting Del. & Hudson Ry. Co. v. Consol.

Rail Corp., 902 F.2d 174, 177 (2d Gr. 1990)). Because

credibility is not an issue on summary judgnent, the nonnovant’s
evi dence nust be accepted as true for purposes of the notion.
Nonet hel ess, the inferences drawn in favor of the nonnovant nust
be supported by the evidence. “[Mere speculation and
conjecture” is insufficient to defeat a notion for summary

judgnent. Stern v. Trs. of Colunbia Univ., 131 F. 3d 305, 315

(2d Cr. 1997) (quoting W _Wrld Ins. Co. v. Stack Q1l, Inc.

922 F.2d 118, 121 (2d. Cr. 1990)). Moreover, the “nere
exi stence of a scintilla of evidence in support of the
[ nonnovant’ s] position” will be insufficient; there nust be

evi dence on which a jury could “reasonably find” for the



nonnovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of summary
judgnent is to go beyond the pleadings to determne if a genuine

issue of material fact exists. See Celotex Corp., 477 U.S. at

324. “Athough the noving party bears the initial burden of
establishing that there are no genuine issues of material fact,”
Wei nst ock, 224 F. 3d at 41, if the novant denonstrates an absence
of such issues, a limted burden of production shifts to the
nonnmovant, which nust “denonstrate nore than sonme netaphysi cal
doubt as to the material facts, . . . [and] nust cone forward
with specific facts showing that there is a genuine issue for

trial.” Aslanidis v. United States Lines, Inc., 7 F.3d 1067,

1072 (2d Cir. 1993)(quotation nmarks, citations and enphasis
omtted). Furthernore, “unsupported allegations do not create a
material issue of fact.” Weinstock, 224 F.3d at 41. |If the
nonnmovant fails to neet this burden, summary judgnent shoul d be
granted. The question then becones: is there sufficient

evi dence to reasonably expect that a jury could return a verdict

in favor of the nonnoving party. See Anderson, 477 U.S. at 248,

251.

111. DI SCUSSI ON

A Count One: 42 U.S.C. § 1983




i Procedural Due Process
The plaintiff alleges in Count One that the defendants
deprived her of her constitutional right to procedural due
process when they term nated her enploynment.? “To prevail on
this claim the plaintiff nust show that [she] possessed a
protected |iberty or property interest, and that [s]he was

deprived of that interest w thout due process.” MMeneny v.

Cty of Rochester, 241 F.3d 279, 285-286 (2d Cr. 2001)

(internal citations and quotation marks omtted). The plaintiff
contends that she had a property interest in her position as a
per diem nurse at the M:Coy House.?

A property interest arising out of public enploynent

2 The plaintiff's separation fromstate service was
officially designated as “voluntary”. However, the plaintiff
contends that she wanted to continue working, but was not able
to because of Esther MCoy’'s refusal to schedule her for work.
The defendants’ notion assunmes, arguendo, that the plaintiff’s
enpl oynent was constructively termnated. The court will assune
the sanme for purposes of this notion.

3 Although the conpl ai nt does not nention substantive due
process, the plaintiff argues in her opposition to the notion
for summary judgnent that the defendants al so deprived her of
her right to substantive due process. |In the context of this
case, the starting point of a substantive due process claim
i ke a procedural due process claim is the deprivation of a
constitutionally protected property right. See Zahra v. Town of
Sout hold, 48 F.3d 674, 680 (2d Cir. 1995) (“To state a
substantive due process claim a party nust first establish that
he had a valid ‘property interest’ in a benefit that was
entitled to constitutional protection at the tine he was
deprived of that benefit.”). Because the court finds that the
plaintiff has failed to identify any constitutionally protected
property right of which she was deprived, her substantive due
process claimfails for the sanme reasons her procedural due
process claimfails.
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may result froman explicit or inplicit understandi ng
bet ween the enpl oyer and the enpl oyee, a contract,
formal or informal rules, policies and practices of
the enpl oyer, or the course of dealing between the
enpl oyer and the enpl oyee.

Cark v. Mercado, No. 98-7934, 1999 W 373889, *2 (2d Gr.).

“I'n the enpl oynent context, a property interest arises only
where the state is barred, whether by statute or contract, from
termnating (or not renewi ng) the enploynent relationship

wi t hout cause.” S& Maint. Co., Inc. v. Goldin, 844 F.2d 962,

967 (2d Gir. 1988).

The plaintiff’s enploynent as a per di em nurse was governed
by the CBA, which was between the union representing workers at
Sout hbury Trai ning School and the State. Article 9, Section 20
of the CBA deals with per diemenployees. The CBA provides, in
rel evant part, as follows:

I ndi viduals in per diemclassifications wll work on an

intermttent basis. These classifications may be used

by the State to provi de coverage on a daily basis where

an agency has been unable to recruit enough non per diem

enpl oyees in the applicable classification series or due

to absences of current staff. Individuals in per diem

classifications shall not be entitled to retirenent

benefits, health insurance or |ife insurance benefits,
pai d | eave, | ongevity or ot her econom c benefits, except

as provided bel ow.

Pl.’s Ex. 1, CBA, Art. 9, 8 20. This section further states
that only the followng articles of the CBA apply to per diem
enpl oyees: 1, 2, 3, 4, 5, 6, 7, 40, 43, 44, 45, 46, and 47
Anmong the articles which are excluded, and therefore do not

apply to per diemenployees, are Article 32, which governs
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grievance and arbitration procedures, Article 16, which deals
with layoffs, and Article 33, which reads, in relevant part, as
fol | ows:

No per manent enpl oyee or enpl oyee as provided in Article

One Section Four, who has conpleted the Wrking Test

Period shall be disciplined except for just cause.

Discipline shall be defined as dismssal, denotion,

suspensi on, reprinmnd or warning.
Pl.’s Ex. 1, CBA, Art. 33, § 1.°

Further, Article 9, Section 20 specifically addresses the
termnation of a per diemenployee s services:

If an agency decides to end the use of a per diem

enpl oyee, the agency will provide a Sperl conference, if

requested by the enpl oyee. A representative of the

Uni on may be present at the conference if such enpl oyee

is a nenber of the Union.

Pl.”s Ex. 1, CBA, Art. 9, 8§ 20.

It is clear fromthese provisions that per diem enployees
are not entitled to the sane protections as permanent enpl oyees
under the CBA. An enployee has a property interest in his or
her position only where he or she cannot be discharged in the

absence of good cause. See, e.qg., Mffitt v. Town of

Brookfield, 950 F.2d 880 (2d G r. 1991) (finding that public

enpl oyee had property interest in his job because he could only

4 Article One Section Four concerns “tenporary enpl oyees”,
whi ch are defined as enployees “hired to fill a tenporary,
durational or energency position of six (6) nonths duration or
the I ength of the absence of the Enployee replaced, whichever is
longer.” Pl.’s Ex. 1, CBA, Art. 1, 8 4. The plaintiff does not
all ege that she was a tenporary enployee as defined in this
section, and on the facts presented here, it does not appear
t hat she was.
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be di scharged for good cause); Stein v. Bd. of the Gty of New

York, 792 F.2d 13 (2d Gr. 1986) (sane). The CBA does not
provi de that per diem enpl oyees can be discharged only for just
cause. To the contrary, the CBA explicitly excepts per diem
enpl oyees fromthe CBA section inposing a “just cause”
requi renent for discipline or dism ssal of permanent enpl oyees.
Nor has the plaintiff presented evidence of any inplicit or
explicit understandi ng between her and the defendants requiring
t hat she be discharged only for just cause.® Therefore, the
court finds that the plaintiff did not have a constitutionally
protected property interest in her position as a per di em nurse.

The plaintiff also contends, in her opposition to the
nmotion for summary judgnent, that she had a property interest in
“(1) receiving fair consideration for scheduling of her work
shifts; (2) the collective bargai ni ng agreenent’s guar antee t hat
she woul d not be |ocked out; and (3) the federal constitutional
guarantee of the Fifth Amendnent’s contract cl ause prohibiting
i npai rment of contracts.” Pl.’s Meno. in Qpp. at 7.

First, the plaintiff did not have a property interest in

the scheduling of her work shifts. See Ezekwo v. NYC Health &

Hosp. Corp., 940 F.2d 775, 782 (2d Cr. 1991) (the denial of a

particul ar work assignnment or enploynent benefit does not nerit

>|n addition, tenporary, probationary, and substitute
enpl oyees generally have no constitutionally protected property
right in their positions. See, e.q., Bd. of Regents of State
Colleges v. Roth, 408 U. S. 564 (1972).
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the protection of the Due Process Clause); Hajjar v. Dayner, 96

F. Supp. 2d 142, 144-45 (D. Conn. 2000) (collecting cases
hol di ng that an enpl oyee has a protected property right only in
a position generally, not in a specific shift, assignnent, or
transfer).

Second, the “lockout” provision of the CBA does not apply
to this situation. “A ‘lockout’ has been defined at common | aw
as the cessation by the enployer of the furnishing of work to
enpl oyees in an effort to get for the enployer nore desirable

terns. " Betts Cadillac dds, Inc., 96 NL.R B. 268, 282-283

(1951) (internal citations and quotation marks omtted). The
Nat i onal Labor Rel ations Board noted in Betts that varying
definitions of the termhad arisen, so that
concepts as widely separated as a closedown to avoid
property loss; a cessation of operations because
sporadic strikes interfered wwth efficient operation; a
shutdown in a fit of enployer tenper during an argunent
wth a union representative and w thout purpose to
interfere with union or concerted activity; and mass
di scharges in reprisal for union activity have been
descri bed as "l ockouts."
ld. at 283 (internal citations omtted). The applicable
Connecticut statute defines a | ockout, for purposes of
unenpl oynment conpensation, in simlar terns. See Conn. GCen.
Stat. 8§ 31-236. The defendants’ failure to schedul e Roche for
work, and their term nation of her enploynent as a per diem
nurse, did not constitute a “lockout”. Therefore, the | ockout

provi sions of the CBA are not rel evant.
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Third, any enpl oynent contract the plaintiff had was a
contract for per diemenploynent, pursuant to which she was an
at will enployee. The defendants did not interfere with her
ability to performthis contract. They sinply termnated it, as
was their right. Furthernore, the Contracts Cl ause “as its
terms indicate, is directed against |egislative action only.”

Barrows v. Jackson, 346 U. S. 249, 260 (1953). Over a century

ago, the Suprene Court stated that

In order to cone wthin the provision of the
constitution of the United States which decl ares that no
state shall pass any law inpairing the obligation of
contracts, not only nust the obligation of a contract
have been inpaired, but it nust have been inpaired by a
law of the state. The prohibition is ained at the
| eqgi sl ative power of the state, and not at the deci sions
of its courts, or the acts of admnistrative or
executive boards or officers, or the doings of
corporations or individuals.

New Ol eans Water-Wrks Co. v. La. Suqgar Refining Co., 125 U. S.

18, 30 (1888) (enphasis added). The Contracts C ause is thus
not inplicated by the actions of the defendants in this case.

The plaintiff has failed to show that she has a property
interest which is protected by the Due Process C ause of the
United States Constitution. Therefore, the defendants are
entitled to summary judgnent on the procedural due process claim
set forth in Count One.

ii. FEqual Protection
The plaintiff also alleges in Count One that the defendants

deprived her of her right to equal protection of the | aw because
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they “treated her differently fromother simlarly situated
regi stered nurse per diemstate enployees”. Conpl. | 12.
However, she makes no factual allegations that support this
claim The plaintiff does not identify any simlarly situated
persons, nor does she specify how she was treated differently
fromany other person. A letter witten by the plaintiff,
attached to the plaintiff’s menorandumin opposition [Doc. # 32]
as Attachment B, does not refer to any differential treatnent;
in fact, it suggests that Roche felt many or all enpl oyees at
the McCoy House were treated badly. The plaintiff’s affidavit
[ Doc. # 34] does not nake any nention of her being treated
differently fromothers. The plaintiff’s nmenorandumin
opposition does not address the equal protection claim

To state a claimfor violation of equal protection rights,

“it is axiomatic that a plaintiff nust allege that simlarly

situated persons have been treated differently.” Gagliardi V.

Village of Pawing, 18 F.3d 188, 193 (2d Cr. 1994). Because

the plaintiff has failed to even allege that she was treated
differently fromsimlarly situated persons, Count One fails to
state a claimfor violation of the plaintiff’s equal protection
rights. The defendants are therefore entitled to sumary

j udgnment on the equal protection claimset forth in Count One.

B. Count Two: Fourteenth Anendnent

Count Two alleges only that the actions which formthe
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basis of the claimin Count One “conprise a constitutional tort
in violation of the 14th anmendnent to the United States
Constitution.” Conpl., Second Count, 6. This count

i ncorporates by reference all of the pertinent allegations of
Count One. The court has found that the defendants are entitled
to sunmary judgment on Count One. Therefore, the court finds
that the defendants are also entitled to summary judgnent on
Count Two, which relies entirely upon the sanme |egal and factual
argunents as does Count One.

C. Count Three: Connecticut State Constitution

The plaintiff clainms in Count Three that the defendants’
actions violated her rights to due process and equal protection
under Article 1, 8 8 and 8 20 of the Constitution of the State
of Connecti cut.

The parties agree that “[t] he due process provisions of the
state and federal constitutions generally have the sanme neaning
and inpose simlar constitutional [imtations.” Keogh v.

Bri dgeport, 444 A 2d 225, 230 (Conn. 1982). Likewise, "[t]he

equal protection provisions of the federal and state
constitutions have the sane neaning and imtations." 1d. at
232-33). The court has found that the defendants are entitled
to sunmary judgnment on the plaintiff’s clains set forth in Count
One that the defendants’ actions violated her rights to due

process and equal protection, and the plaintiff has not pointed
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to any pertinent case where the protections afforded by the
Connecticut Constitution were found to be broader in scope than
those afforded by the United States Constitution. Accordingly,
the defendants are also entitled to summary judgnent on the
paral l el state constitutional clains, for the reasons set forth
above. Summary judgnent is therefore being granted in favor of
t he defendants on Count Three in its entirety.

D. Count Four: Conn. Gen. Stat. 8§ 19a-24

Count Four alleges that the defendants are liable in their
official capacities for the actions conplained of in Counts One,
Two, Three and Five, pursuant to Conn. Gen. Stat. § 19a-24. The
plaintiff stated in her opposition to the notion for sunmmary
judgnent that “[t] he purpose of the fourth count is to give
notice to the state that danmages will be sought agai nst
defendants in their official capacities under the statute, which
provi des a waiver of sovereign imunity.” Pl.’s Meno. in Opp
at 12. The plaintiff states that she “cannot seek to inpose
personal liability on defendants under this statute.”® 1d.

Section 19a-24 reads, in relevant part, as follows:

(a) Any claimfor damages in excess of seven thousand

five hundred dollars on account of any official act or
om ssion of the Comm ssioner of Public Health or the

61t appears that 8§ 19a-24(c) allows actions agai nst
defendants in their individual capacities if their actions are
“wanton or wlful”. However, as the plaintiff does not argue
t hat Count Four applies to the defendants in their individual
capacities, the court will address only the official capacity
cl ai ns.
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Comm ssioner of Mental Retardation or any nenber of
their staffs . . . or any superintendent, director,
enpl oyee or staff nmenber of any chronic di sease hospital
or state training school or state nental retardation
region shall be brought as a civil action against the
comm ssioners in their official capacities

(b) Neither the Comm ssioner of Public Health nor the
Comm ssioner of Mental Retardation nor any nenber of
their staffs, shall be held personally liable in any
civil action for damages on account of any official act
or om ssi on of any superintendent, director, enpl oyee or
staff menber of any chronic disease hospital or state
trai ning school or state nmental retardation region nor
on account of any official act or om ssion . :

Conn. Gen. Stat. 8§ 19a-24 (West 2001).

The statute is clear that any civil action arising out of
the acts or om ssions of enployees of a state training school,
such as Sout hbury, is to be brought only against the

Conmmi ssioner of Mental Retardation. See Duguay v. Hopkins, 464

A. 2d 45, 50 (Conn. 1983) (“[T]he statute states that such

actions ‘shall’ be brought against, anong others, the
comm ssioner of nental retardation. The word ‘shall’ connotes
that the directive is mandatory. . . . The conm ssi oner of

mental retardation is the only state defendant naned in 8§ 19a-24
agai nst whom suit could be brought in his official capacity for
actions perfornmed within the purview of this case.”) (enphasis
added). Pursuant to this section, defendant O Meara is
therefore a proper defendant in this case; the other defendants
are not.

Section 19a-24 does not create a cause of action; it sinply
codifies the State’'s agreenent to waive sovereign imunity as to
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certain suits against the Comm ssioners of the Departnent of
Public Health and the Departnment of Mental Retardation. Section
19a- 24 does not make any particular act or om ssion actionable.
Therefore, the court construes Count Four as intended only to
give notice that the plaintiff seeks damages fromthe State of
Connecti cut by suing defendant O Meara in his capacity as
Comm ssi oner of the Departnment of Mental Retardation on al
counts, and the defendants are entitled to sunmary judgnment on
Count Four as it fails to state an independent clai mupon which
relief may be granted.

E. Count Fi ve: Fraudul ent | nducenment

The plaintiff alleges in Count Five that the defendants
fraudul ently i nduced her to accept enploynent as a per diem
nurse at the McCoy House by representing that

as a state enployee, she would be entitled to those
rights and privil eges of an enpl oyee in state service as
prescribed by law, that she would be permtted to
exerci se her professional skill, training and experience
in the position for which she was being hired; and that
she would be working under the supervision of other
state enployees, including defendants Ale, Palunbo,
Harris, Hamad, and Moore.

Conpl., Fifth Count, ¥ 15.7 The defendants contend that this

" The parties do not address the nerits of this claim the
defendants’ notion is limted to inmmunity argunents. However,
the court notes that “[t]he essential elenents of an action in
fraud . . . are: (1) that a false representation was nmade as a
statenent of fact; (2) that it was untrue and known to be untrue
by the party making it; (3) that it was nade to i nduce the other
party to act on it; and (4) that the latter did so act onit to
his injury.” Mller v. Appleby, 438 A 2d 811, 813 (Conn. 1981).
“A party's reliance upon another's m srepresentati on nust be
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claimis barred, as to the defendants in their official
capacities, by the doctrine of sovereign imunity, and as to the
defendants in their individual capacities, by the statutory

i munity provided by Conn. Gen. Stat. § 4-165.

As di scussed above, in light of Conn. Gen. Stat. § 19a-24,
only defendant O Meara is a proper defendant in his official
capacity. Therefore, summary judgnent is granted in favor of
def endants Hamad, More, Harris, Al e, Palunbo and Weaver on
Count Five in their official capacities.

As to the defendants in their individual capacities, Conn.
Gen. Stat. 8 4-165 provides that “[n]o state officer or enployee
shall be personally Iliable for damage or injury, not wanton,
reckl ess or malicious, caused in the discharge of his duties or
within the scope of his enploynent.” Conn. Gen. Stat. 8§ 4-165
(West 2001). The defendants contend that the plaintiff has
failed to show that any of their actions were “wanton, reckless
or malicious” and that they are therefore entitled to statutory
immunity fromsuit in their individual capacities.

The plaintiff does not nake any specific allegations about
any of the defendants individually. The conplaint alleges that
O Meara is the Comm ssioner of the Departnent of Menta
Ret ardati on and that each of the other defendants is or was an

enpl oyee of the Departnent. Count Five alleges that “defendants

justifiable or reasonable.” Topf v. Warnaco, Inc., 942 F. Supp.
762, 768 (D. Conn. 1996).

-20-



made, or permtted to be nade, fal se representations which were
intended to induce plaintiff” to accept enploynent as a per diem
nurse at the McCoy House. Conpl., Fifth Count, f 15. However
“Iin order to overcone sovereign imunity, the plaintiffs nust do
nore than allege that the defendants' conduct was in excess of
their statutory authority; they also nust allege or otherw se
establish facts that reasonably support those allegations.”

Shay v. Rossi, 749 A 2d 1147, 1168 (Conn. 2000).

The conpl ai nt does not indicate whether each defendant was
a supervisor, a co-worker, or an admnistrator. The conpl ai nt
does not all ege which defendants, if any, were involved in the
hiring process or nmade statenents to the plaintiff upon which
she relied in accepting the position at the McCoy House. The
plaintiff's affidavit states that Roche was interviewed for the
position at the McCoy House only by defendant Al e and Est her
McCoy. However, she does not claimthat Al e nade the comments
whi ch she all eges constituted fraudul ent m srepresentation.

It is not enough for the plaintiff to allege that “the
defendants”, as an undifferentiated group, acted wantonly,
recklessly or maliciously, or to allege that Al e conducted an
interview with her wthout specifying what he said that was
fraudulent. To overconme the inmunity established by 8§ 4-165,
the plaintiff must nake specific allegations of wanton, reckless
or malicious behavior by each individual defendant. Absent such
specific allegations, the defendants are each entitled to
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statutory imunity, and summary judgnent will enter in favor of
t he defendants in their individual capacities on Count Five.

The court notes that the only claimrenmaining in this case
is the claimfor fraudul ent inducenent agai nst defendant O Meara
in his official capacity. The Suprenme Court has counsel ed that

a federal court should consider and wei gh in each case,
and at every stage of the litigation, the values of
judicial econony, convenience, fairness, and comty in
order to decide whether to exercise jurisdiction over a
case brought in that court involving pendent state-I|aw
cl ai ns. When the bal ance of these factors indicates
that a case properly belongs in state court, as when the
federal-law clains have dropped out of the lawsuit in
its early stages and only state-law clains renain, the
f eder al court should decline the exercise of
jurisdiction by dismssing the case w thout prejudice.

Carnegie-Mellon Univ. v. Cohill, 484 U S 343, 350 (1988)

(enphasis added). See also Lanza v. Merrill Lynch & Co., 154

F.3d 56, 61 (2d Gr. 1998) (there are “notions of judicial
econony and comity which mlitate agai nst suppl enental
jurisdiction when the federal clains have been di sm ssed
pre-trial.”). Accordingly, the court declines to exercise
jurisdiction over this sole remaining claim

| V. Concl usi on

For the reasons stated above, the defendants’ Mdtion for
Summary Judgnent [Doc. # 26] is hereby GRANTED as to Counts One,
Two, Three and Four. The notion is also GRANTED as to Count
Five as to all defendants in their individual capacities, and as

to defendants Hamad, More, Harris, Al e, Palunbo and Weaver in
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their official capacities. The claimin Count Five against
defendant O Meara in his official capacity for fraudul ent
i nducenent is hereby DI SM SSED, w thout prejudice.

The Cerk shall close this case.

It is so ordered.

Dated this day of Novenber, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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