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RULI NG ON DEFENDANTS' MOTI ONS FOR SEVERANCE, TO
DI SM SS THE | NDI CTMENT OR SPECI FI C COUNTS THEREI N
FOR CHANGE OF VENUE, AND TO CHALLENGE THE JURY ARRAY

Def endants Lance Jones, Leonard Jones, Luke Jones, Lyle
Jones, Leslie Morris, and WIllie Nunley have filed the
following notions with respect to the above-reference case:
(1) to sever Luke Jones, the capital defendant, fromthe trial
of the remaining, non-capital defendants; (2) to sever from
the trial of the non-capital defendants certain counts
pertaining to Luke Jones contained in the Fifth Superceding
I ndictrment (“Indictment”); (3) to dism ss Counts One and Two
of the Indictnent; (4) to disnm ss Counts Thirteen, Fourteen,
Fifteen, Sixteen, Eighteen, and Twenty of the Indictnment; (5)
to dismss the Indictnment for nmultiplicitous indictment or, in
the alternative, to require the government to el ect either

Count Five or Count Six; (6) to dismss the Indictnent for



unreasonabl e delay; (7) for change of venue; and (8) to
chal l enge the jury array.

As di scussed below, all notions other than the two
severance notions are hereby deni ed.

THE | NDI CTVENT

The governnment’s 55-page I ndictnment charges the above-
named defendants, as well as eight other defendants, with
narcotics trafficking and racketeering offenses commtted
whil e functioning as an “Enterprise” under the Racketeer
| nfl uenced and Corrupt Organizations Act (“RICO), 18 U.S.C.
88 1961-1968.! Count Two charges Defendants with RICO
conspiracy in violation of 18 U.S.C. 8§ 1962(d). Count Five
charges Luke Jones, Lyle Jones, Leslie Morris, and Wllie
Nunl ey with conspiracy to possess narcotics with intent to
distribute in violation of 21 U S.C. § 846. Count VI concerns
a drug conspiracy charge under 21 U S.C. 846 involving Luke
Jones, Lance Jones, and Leonard Jones. Counts Thirteen,
Fourteen, and Fifteen charge Leslie Morris and Wl lie Nunley
with various offenses related to the nurder of Kenneth Porter
in violation of 18 U S.C. 8 1959 (“Violent Crinmes in Aid of

Racket eering Act” or “VCAR’) and 18 U. S.C. § 924. Counts

1 The court has previously severed the trial of these
ei ght additional defendants fromthe defendants involved in
the instant case.



Ei ght een, Ni neteen, and Twenty charge Luke Jones, Lyle Jones,
and WIllie Nunley with simlar offenses relating to the
attempt ed VCAR nmurder of Lawson Day.

DI SCUSSI ON

Mbtions for Severance and for Severance of Specific
Count s

[ Luke Jones, Doc. # 979, 981; Lance Jones, Doc. # 1027
(adopting Luke Jones); Leonard Jones, Doc. # 1017
(adopti ng Luke Jones), 1090; Lyle Jones, Doc. # 1145
(adopting Leonard Jones); Leslie Morris, Doc. # 1081;
WIllie Nunley, Doc. # 1072 (adopting Luke Jones)]

Def endant Luke Jones has filed a notion to sever his
trial fromthe trial of the non-capital co-defendants. In
turn, several non-capital defendants have noved for a trial
separate from him Although the government has opposed these
motions, it has expressed a preference to try Luke Jones
separately on all counts without trying himjointly with the
ot her defendants.

On Septenber 9, 2002, the court held a status conference
on the severance notions with the governnment and defense
counsel. In the interests of justice and judicial econony,
the court ruled in open court (1) to sever the trial of Luke
Jones on all counts fromthe trial of the remaining non-
capital defendants; (2) to commence jury selection for the
trial of the non-capital defendants on Cctober 2, 2002, with

evi dence to begin on October 8, 2002; and (3) to comence jury

3



sel ection for the trial of Luke Jones on January 7, 2003.

1. NMtions to Dism ss the Fifth Supercedi ng | ndictnment or
Counts Therein

[ Luke Jones, Doc. # 1002, 1004, 1006, 1008; Lance Jones,
Doc. #1027 (adopting Luke Jones), 1055; Leonard Jones,
Doc. # 1017 (adopting Luke Jones); Lyle Jones, Doc. #
1016, 1067 (adopting Luke Jones); Leslie Murris, Doc. #
1053; WIllie Nunley, Doc. # 1072 (adopting Luke Jones)]
Def endants have filed notions to dism ss several counts

of the Indictment on various grounds. Theses notions are

wi thout nmerit and are denied for the reasons that foll ow.

A. Counts One and Two

1. | nsufficient Al egation of Interstate Commerce
Under RI CO

First, Defendants contend that Counts One and Two of the
I ndi ct ment shoul d be di sm ssed because these counts do not
properly allege under RICO the Enterprise’ s effect on
interstate comerce. This claimlacks nerit. Rule 7(c)(1) of
the Federal Rules of Crimnal Procedure requires that an
i ndictnent shall be “a plain, concise and definite witten
statenment of the essential facts constituting the offense
charged” and “shall state for each count the official or
customary citation of the statute, rule, regulation or other
provi sion of |aw which the defendant is alleged therein to
have violated.” Fed. R Crim P. 7(c)(1). The indictnent

shoul d “provide sufficient detail to assure agai nst double



j eopardy and state the elenments of the offense charged,
t hereby apprizing the defendant of what he nust be prepared to

nmeet.” United States v. Tranunti, 513 F.2d 1087, 113 (2d Cir.

1975) .

The I ndictment conports with Rule 7(c) (1) because it
pl ainly states that Defendants engaged in interstate commerce
by virtue of their involvenment in drug trafficking. Count |
states, anong other things: (1) that the Defendants were part

of an “Enterprise,” as defined in 18 U S.C. 8§ 1961(4), which

“engaged in, and its activities affected, interstate and

foreign commerce”; and (2) that “[m enbers and associ at es of

the Enterprise regularly obtained | arge, whol esale quantities
of narcotics, including heroin and cocaine, from sources of

supply inside and outside the District of Connecticut.”

I ndictment at 2 and 3 (enphasis added). Simlarly, Count 11
states that the Defendants were either enpl oyees or associates
of the Enterprise, which “was engaged in, and the activities

of which affected, interstate and foreign commerce.” 1d. at

23 (enphasis added). The Second Circuit has held that drug
trafficking is an economc activity with a substantial effect

on interstate commerce. United States v. Feliciano, 223 F.2d

102, 119 (2000). Thus, Counts One and Two sufficiently allege

t hat the Defendants, as part of the Enterprise, had an effect



on interstate commerce.

2. | nsufficient Allegation of a “Pattern of
Racket eeri ng Activity” under RICO

Second, Defendant Nunl ey contends that the Indictnent
fails to allege that he, as part of the Enterprise,
participated in a pattern of racketeering activity. Under 18
U S C 8 1962(c), the Government nust show that the defendant
“conduct[ed] or participate[d], directly or indirectly, in the

conduct of [the] enterprise’'s affairs through a pattern of

racketeering activity . . . .” 18 U S.C. 8 1962(c) (enphasis

added). A “pattern of racketeering activity” requires the
conm ssion of at least two acts of racketeering activity
within ten years. 1d. Moreover, the indictnment nust contain
sufficient facts to show that “the racketeering acts are

rel ated and that those acts establish or threaten continuing

crimnal activity.” United States v. Palunbo Bros., Inc., 145

F.3d 850, 877 (7" Cir. 1998) (citing H.J. Inc. v. Northwestern

Bell Tel ephone Co., 492 U. S. 229, 239 (1989) (requiring

“continuity plus relationship” in a defendant’s predicate
acts)).

The plain | anguage of the Indictnment sufficiently alleges
that Nunl ey engaged in a pattern of racketeering on behalf of
the Enterprise. In Count One, the Governnment posits seven
rel ated racketeering activities, as defined by 18 U.S.C. 8§
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1961(4), through which defendant Nunley allegedly participated
for the Enterprise. Indictnment at 9-22 (Racketeering Acts 1-
C, 7-A 7-B, 9, 10-A, 10-B and 17). These alleged acts, such
as nurder and witness tanpering, qualify as “racketeering
activities” under 18 U.S.C. § 1961(4). Moreover, the

| ndi ct ment expressly provides that all seven acts allegedly
occurred within a six-year tine period beginning in 1995
pursuant to 18 U.S.C. 8§ 1961(5). Thus, there is no nerit to
Nunley’s claimthat the Indictment fails to allege that he
participated in a pattern of racketeering activity on behal f
of the Enterprise.

3. Charge of Miltiple Conspiracies under RICO

I n addition, Nunley contends that Counts One and Two of
the Indictment should be dism ssed because they charge
mul ti pl e RICO conspiracies under 18 U S.C. § 1962(d). These
counts, however, unanbi guously charge himw th participating
in, and agreeing to participate in, one enterprise through
mul tiple racketeering activities. See Indictnment at 2-23
(Count One charging violation of 18 U S.C. § 1962(c) and Count
Two charging violation of 18 U S.C. 8§ 1962(d)). Mreover, the
| ndi ct ment conports with the Second Circuit’s requirenent that
a charge of violating 8 1962(d) nust allege, at a mninmum a

conspiracy to violate 18 U . S.C. 88 1962(a), (b), or (c). See



Hecht v. Commerce Cl earing House, 897 F.2d 21, 25 (2d Cir.

1990) (conspiracy to violate R CO nust allege an agreenent by
each defendant to commit at |east two predicate acts). Count
Two of the Indictnent clearly alleges that Nunley and others

associated with the Enterprise defined in Count One

“did conmbine, conspire, confederate, and agree with each
other . . . to violate Title 18, United States Code,
Section 1962(c), that is to conduct and participate,
directly and indirectly, in the conduct of the affairs of
the Enterprise through a pattern of racketeering
activity, to wit, the racketeering acts set forth in

par agraphs 20 through 54 of Count One . . . . It was
part of the conspiracy that each defendant agreed that a
conspirator would commt at |east two acts of
racketeering in the conduct of the affairs of the
Enterprise.”

| ndi ctment at 23. Thus, Nunley’'s claimlacks nmerit and shal
be di sni ssed.

B. Counts Thirteen, Fourteen, Fifteen, Ei ghteen,
Ni net een, and Twenty

Next, Defendant Nunl ey asserts that this court |acks
jurisdiction over the charges brought in Counts Thirteen,
Fourteen, Fifteen, Eighteen, N neteen and Twenty brought under
18 U.S.C. § 1959 (“Violent Crinmes in Aid of Racketeering” or
“VCAR’) because the Governnent cannot substantiate that the
murders and attenpted nmurders all eged therein were done “for
t he purpose of gaining entrance into” or “increasing position
in an enterprise engaged in racketeering activity.” See

United States v. Adorno, 5 Fed. Appx. 65, 66 (2d Cir. 2001)

8



(citing 18 U . S.C. 8 1959(a)). This notive requirenent is
satisfied if the jury can “properly infer that the defendant
commtted his violent crinme because he knew it was expected of
hi m by reason of his nmenbership in the enterprise or that he
conmmtted it in furtherance of that nenmbership.” United

States v. Concepcion, 983 F.2d 369, 381 (2d Cir. 1992). A

conviction under VCAR requires only a mniml connection, not
a substantial one, between interstate commerce and the
activities of the crimnal enterprise. Feliciano, 223 F.2d at
119.

Nunley’s clainms are without nmerit. The inquiry into his
nmotive in allegedly conmtting the VCAR nurders involves
guestions of fact, not law, that a jury nust resolve. The
I ndi ct mrent all eges that the nurders of Mnteneal Law ence and
Kenneth Porter, as well as the attenpted nurder of Lawson Day,
were notivated in part by the desire of Defendants Luke Jones
and Nunley to maintain or increase their position in the
crimnal enterprise. According to the Indictnment, noreover,
Nunl ey and ot her nenmbers of the Enterprise used violence to
mai ntain control over the territory in which they allegedly
trafficked narcotics. The Second Circuit has held that drug
trafficking, even if primarily local in character, is an

econom c activity that has a “substantial effect on interstate



comerce.” |d. Thus, the court denies Defendants’ notion to
di sm ss Counts Thirteen, Fourteen, Fifteen, Eighteen,
Ni net een, and Twenty.

C. Counts Five and Six Based on Multiplicitous |ndictnent

Def endants nove to dism ss Counts Five and Six or, in the
alternative, for an order directing the governnent to proceed
under only one of these counts. Count Five charges, anpbng
ot hers, Luke Jones, Lyle Jones, Leslie Morris, and Wllie
Nunl ey with conspiring to possess with intent to distribute
various quantities of cocaine and heroin in violation of 21
U S C 8 846. Count Six charges Luke Jones, Lance Jones, and
Lyl e Jones with simlar offenses. Defendants argue that these
charges are nultiplicitous and thereby violate the Double
Jeopardy Clause of the Fifth Amendnent.

An indictnment is multiplicitous when it charges a single
offense nultiple tines in separate counts when only one crine

has been commtted in | aw and fact. See United States v.

Hol mes, 44 F.3d 1150, 1153-54 (2d Cir. 1993). The Second
Circuit has identified a nunmber of factors to be considered in
i ndi vi duating conspiracies, including (1) the crimna

viol ations charged; (2) the overlap of participants; (3) the
overlap in tine; (4) the simlarity of the operation; (5) the

exi stence of common overt acts; (6) the geographic scope fo
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the conspiracies; and (8) the degree of interdependence

bet ween the conspiracies. See, e.qg., United States v.

Url acher, 784 F. Supp. 61, 64 (WD.N.Y.), aff’'d, 979 F.2d 935
(2d Cir. 1992).

An application of these factors to the instant case shows
that two separate conspiracies were involved. It is true that
Counts Five and Six charge conspiracies under 21 U. S.C § 846
that overlap in tine.2 These two conspiracies, however,

i nvol ved participants other than Luke Jones. The conspiracy
named in Count Five involved Luke Jones, Lyle Jones, Leslie
Morris, WIllie Nunley, and nine other individuals. In
contrast, the conspiracy nanmed in Count Six involved only Luke
Jones, Lance Jones, and Leonard Jones. Moreover, the
governnment has represented in its brief that Count Five refers
to Racketeering Act 1-Cin the Indictnment, which invol ved
narcotics trafficking in the Mddle Court area of the P.T.

Bar num Housi ng Project. On the contrary, Count Six refers to
Racketeering Act 1-D in the Indictment, which invol ved
narcotics trafficking in the entrance area of the P.T. Barnum
Housi ng Project. The governnent has further represented that

the two conspiracies sold different brand names of narcotics,

2 Count Five refers to a conspiracy that began in January
1995 until February 24, 2000; Count Six refers to a conspiracy
begi nning in January 1997 and continuing to February 24, 2000.
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enpl oyed different street-level sellers, and functioned
i ndependently of each other. Accordingly, the court denies
Def endants’ motion to dism ss Counts Five or Six.

D. Disnmi ssal of the Entire Indictnment for Unreasonabl e Del ay

Next, Defendants argue that an ei ghteen-nmonth del ay
between the initial indictment and the Fifth Superceding
| ndi ctment violated their Fifth Amendnent right to a fair
trial and their Sixth Amendnment right to an expeditious
prosecution. The governnent counters that it infornmed defense
counsel the grand jury was considering additional charges
agai nst the Defendants, including nmurder and violent crinmes in
aid of racketeering, and that the Defendants agreed to waive
speedy trial time and elected not to go to trial on the
charges in the previous indictnents.

Rule 48(b) allows a court to dismss an indictment if
there is “unnecessary delay in bringing a defendant to trial.”
Fed. R Crim P. 48(b). The Due Process Clause of the Fifth
Amendment requires dism ssal of an indictnment if pre-

i ndi ct nent del ay causes “substantial prejudice to
[defendant’s] right to a fair trial and [if] the delay was an
intentional device to gain tactical advantage over the

accused.” United States v. Marion, 404 U. S. 307, 324 (1971).

The Sixth Amendnment explicitly provides that “[in] al

12



crim nal prosecutions, the accused shall enjoy the right to a
speedy and public trial. U S. Const. Amend VI. The test for
det erm ni ng whet her a Sixth Anmendnment viol ati on has occurred

is to balance the “[l]ength of delay, the reason for the

del ay, the defendant’s assertion of his right, and prejudice

to the defendant.” Barker v. Wngo, 407 U.S. 514, 530 (1972).

The Def endants have not denonstrated the existence of an
unreasonabl e delay that conflicts with Crimnal Rule 48(b) or
the Fifth or Sixth Anmendnments. First, under Rule 48(b), a
delay for valid and justifiable reasons should not weigh

agai nst the governnent. See Barker, 407 U.S. at 531. In this

case, the governnment’s continuing investigation yielded new
information that required the issuance of multiple superseding
indictnents. The Defendants chose to wait and go to trial on
the Fifth Superceding |Indictnment.

Second, no Fifth Amendnent violation exists because the
Def endant s have not clai med any unreasonabl e pre-indictnent
del ay on the governnent’s part. On the contrary, the
Def endants conpl ai n about the delay between the initial

indictnment and the Fifth Superceding Indictnment. See Marion

at 324.
Third, an application of the Barker four-factor test

denmonstrates that no Sixth Amendnent violation has occurred.

13



Def endants correctly state that eighteen nonths is indeed a
significant period of tine to el apse between the initial

i ndictnent and the Fifth Supercedi ng |Indictnment.

Nevert hel ess, the three other Barker factors mlitate against
any finding of inproper delay by the government. 1In this
case, superceding indictnents were warranted because the
governnment’ s continuing investigation of the Enterprise after
the initial indictment uncovered additional crimnal activity.
The governnment consolidated the charges in order to avoid
trying the sanme defendant nmultiple times. Notably, the

Def endants have not adduced any evi dence show ng that the
gover nment possessed all evidence contained in the counts of
t he superceding indictments at the tinme of the original
indictnment, or that it deliberately engaged in a strategy of
illegitimte delay. On the contrary, the experienced and
conpetent defense counsel representing the Defendants agreed
to file notions tolling the speedy trial clock. Finally,
under the |l ast prong of Barker, the Defendants have not shown
that they suffered any prejudice due to the delay between the
initial indictment and the Fifth Superceding Indictnment.

Al t hough Luke Jones nmkes the conclusory statenment that the
del ay has caused himto | ose potential defense w tnesses, he

names no specific exanpl es of such individuals. Accordingly,
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the court denies the Defendants’ notion to dism ss based on
i nproper del ay.

[11. Motion for Change of Venue

[ Lance Jones, Doc. #1027 (adopting Luke Jones Doc. #

977); Leonard Jones, Doc. # 1017 (adopting Luke Jones);

Lyl e Jones, Doc. # 1016 (adopting Luke Jones); Wllie

Nunl ey, Doc. # 1072 (adopting Luke Jones)]

Def endants Lance Jones, Leonard Jones, and Lyle Jones
mai ntain that extensive pre-trial publicity in the District of
Connecticut has influenced jurors so that they cannot obtain a
fair and inpartial trial.® Rule 21(a) provides that the
district court shall grant a notion for change of venue “if
the court is satisfied that there exists in the district where
the prosecution is pending so great a prejudice against the
def endant that the defendant cannot obtain a fair and
inpartial trial at any place fixed by law for holding court in
that district.” Fed. R Crim P. 21(a).

Now t hat jury selection has been conpleted in the instant
case, the court is convinced that the Defendants will be tried
by a fair, inpartial, and objective jury. Although a
significant anount of nmedia attention has been devoted to the

Def endants’ case, particularly with respect to the capita

8 The court reserves its ruling on the venue notion with
respect to Defendant Luke Jones because his jury will not be
i npanel ed until January 7, 2003.
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case involving Luke Jones, media coverage alone is not enough

to require a change of venue. See Dobbert v. Florida, 432

U.S. 282, 303 (1977) (hol ding that extensive know edge in the
community of either the crinme or the putative crimnal is not
sufficient by itself to render a trial constitutionally
unfair). Jurors who, through pretrial publicity, have sone
know edge of a defendant or the alleged crinme are not
automatically disqualified. They are disqualified only if
they are unable to put aside any inpression or opinion they
may have forned as a result of the publicity and cannot render
an unbi ased, inpartial verdict based on the evidence presented

in court. See lrvin v. Dowd, 366 U.S. 717, 723 (1961)

(stating that it would establish an inpossible standard to
hold that the nmere existence of any preconceived notion as to
the guilt or innocence of the accused without nore is
sufficient to rebut the presunption of a prospective juror’s
inpartiality). Indeed, as the Supreme Court has stated, the

Constitution does not require ignorant jurors, only inpartial

ones. See Murphy v. Florida, 421 U.S. 794, 800 (1975).
Furthernmore, in supervising the jury selection process,

the court adopted procedural neasures that enabl ed defense

counsel and the governnment to identify those jurors whose

views may have been affected by the pretrial publicity. 1In
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advance of the actual jury selection day in court, potenti al
jurors conpl eted an extensive questionnaire that asked, anong
ot her things, about their exposure to such media reports.
Based on their responses to the questionnaires, counsel were
able to identify those jurors who nay have devel oped such a
bi as.* Modreover, on the day of jury selection, the court
further inquired of potential jurors to ascertain whether
medi a coverage had prejudiced themto a degree that would
prevent them from being fair and inpartial. All jurors who
i ndicated that they had been influenced or prejudiced by the
medi a reports—and thus could not be fair and objective-were
excused for cause.

Based on these procedures, it is clear that the pretrial
publicity has not “caused a ‘clear and convincing buil dup of

prejudi ce anong the jurors.” Knapp v. Leonardo, 46 F.3d 170,

176 (2d Cir. 1995)(citations omtted). The jury which has
been selected to serve in this case is conposed of unbiased
i ndi vidual s who stated that they can be fair and inpartial.
Even t hough some individuals may have indicated on their
questionnaires or on voir dire that they had heard of the

Def endants, each indicated that they would not be influenced

4 Wth consent of defense counsel and the governnent, the
court excused for cause nore than fifty individuals fromthe
jury pool in advance of the jury selection day.
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by what they had read or heard and woul d render a verdict
based solely on the evidence presented in this case.® See

United States v. Stevens, 83 F.3d 60, 66 (2d Cir. 1996).

Accordingly, the court denies Defendants’ notion for change of
venue.

V. NMtion to Challenge the Jury Array

[ Lance Jones, Doc. #1067 (adopting Luke Jones Doc. #

1044); Leonard Jones, Doc. # 1064 (adopting Luke Jones);

Lyl e Jones, Doc. # 1069 (adopting Luke Jones); Wllie

Nunl ey, Doc. # 1072 (adopting Luke Jones)]®

Finally, Defendants argue that the jury array does not
represent a fair-cross section of the community and therefore
del i berately and systematically discrimnates agai nst persons
of African-Anmerican ancestry. The jurors, however, were
sel ected froma pool of 300 individuals, who represent a fair
cross section of the community, pursuant to the jury selection

mechani sm used to enpanel juries by district courts in

Connecticut.” It is settled law in the Second Circuit that

5 The Defendants were given twenty-two perenptory
chal | enges, twelve nore than the ten required, see Fed. R
Crim P. 24(b). These extra challenges could have been used
to strike these individuals.

6 The court reserves its ruling on the jury chall enge
nmotion with respect to Defendant Luke Jones because his jury
will not be inpaneled until January 7, 2003.

7 In fact, two of the sixteen jurors (12.5% selected for
the jury of the non-capital trial are African-Anerican.
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this established jury selection nmechani sm does not conproni se

a defendant’s right to a fair and inpartial jury. See United

States v. Rioux, 97 F.3d 648, 659 (2d Cir. 1996).

Furthernore, the Defendants have failed to show that the
system used to assenble jury panels for jury selection
intentionally discrimnates against certain mnority groups or
that the systemresults in a “system c exclusion” of

mnorities. United States v. MIller, 116 F.3d 641, 657 (2d

Cir. 1997). Thus, the court denies Defendants’ challenge to

the jury array.
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CONCLUSI ON

For the reasons discussed, the notions for severance and
for severance of counts are hereby GRANTED as set forth above.
Al'l other notions are hereby DEN ED

SO ORDERED t hi s day of October, 2002, at

Bri dgeport, Connecticut.

Al an H. Nevas
United States District Judge
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