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PHI LI P AND MARY BANKS ON
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Plaintiffs, :  MNEMORANDUM DECI SI ON
: 3:01 CV 2040 (GLO

- agai nst -

DANBURY BOARD OF EDUCATI ON
Def endant .

The Plaintiffs, Philip and Mary Ell en Banks, on behalf of their
son, Patrick Banks (P.B.), bring this action pursuant to 20 U.S.C
8§ 1400 et seq. of the Individuals with Disabilities Education Act
(IDEA). The plaintiffs appeal fromthe decision of a due process
hearing officer claimng that the hearing officer inproperly
determ ned that the Planning and Pl acenent Team (PPT) recomrended an
adequat e | ndividualized Education Program (I EP) for P.B. and that
they are not entitled to reinbursement for placenment costs under the
| DEA for the 2001-2002 school year. The parties have now fil ed
cross-notions for summry judgnent. W affirmthe hearing officer's
decision; the plaintiffs' notion is DEN ED and the defendant's notion
i s GRANTED.
|. FACTUAL BACKGROUND

The follow ng facts are relevant to the disposition of this



case. P.B. is currently seventeen years old and has been identified
as having a learning disability. Specifically, he suffers from
dysl exia and attention deficit disorder. P.B.'s parents unilaterally
pl aced himin a special education program at the Kildonan School
(Kildonan) in 1997! when he was entering the sixth grade.
On Decenber 8, 2000, the Danbury School Board (Board) convened
a PPT neeting regarding P.B.'s triennial reevaluation, which was
schedul ed for the 2000-2001 school year. The PPT neeting was for the
pur pose of determ ning the appropriate conponents of P.B.'s triennial
reeval uation. The team recommended that P.B. should undergo a
neur opsychol ogi cal evaluation and a central auditory processing
eval uation, both of which were to be conducted by eval uators of the
plaintiffs' choice. Additionally, the Board would choose its own
evaluator to performP.B.'s speech and | anguage eval uati on.
Subsequently, on May 24, 2001, the Board convened anot her PPT
meeting, which was for the purposes of (1) conducting P.B.'s annual

review, (2) reviewing the results of P.B.'s triennial reeval uation?,

Though P.B.'s parents unilaterally placed himat Kil donan
in 1997, such placenent was continued by agreenent between the
Danbury School Board and the parents through the 2000-2001
school year. Because P.B.'s parents did not agree to the
proposed | EP for the 2001-2002 school year, his continued
pl acenent at Kildonan for that year was unilateral.

°The May 24, 2001 PPT neeting did not include a review of
the results of the central auditory processing eval uation because
Karen Pol |l ock, the eval uator who adm ni stered the testing, had
not conpleted her report as of the that date. The Board
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(3) developing an | EP and determ ning P.B.'s placenent for the 2001-
2002 school year. Following its consideration of the information
before it, the PPT recommended an IEP to be inplenented at Danbury
Hi gh School. The parents felt differently and wanted P.B. to
continue in his current placenent so that he could have the continued
benefit of Kildonan's nore intensive and focused program The
plaintiffs, therefore, objected to the PPT's recommendati ons. As
result, the Board initiated a special education hearing with the
State of Connecticut, which was held over a four-day period begi nning
on August 1, 2001.

During the course of the adm nistrative hearing, the Hearing
Officer, Mary Elizabeth Oppenheim heard testinmony froma nunber of
wi t nesses, including: M. and Ms. Banks; Joseph Ruggi ero, Academ c
Dean of the Kildonan School; Thomas Pelliciari, the Board's speech
and | anguage pat hol ogi st; Joyce Emett, the Board's Director of
Speci al Education; John Goetz, the Principal of Danbury Hi gh School
and Judith D Andrea, a special education teacher at Danbury Hi gh
School

In her final decision and order dated Septenber 21, 2001, the

Hearing Officer ruled in favor of the Board. She found that P.B. was

deci ded to convene an additional PPT neeting on July 6, 2001
for the purpose of review ng Pollock's report and nodifying
the | EP as necessary. Based on the results of Pollock's
report, however, the PPT did not change the recomended | EP
established at the May 24, 2001 neeting.
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entitled to special education services under the IDEA for his
specific learning disability. Further, she found the PPT's proposed
| EP and pl acenment at Danbury Hi gh School to be appropriate for the
2001- 2002 school year, and that the plaintiffs were not entitled to
rei mbursenment for costs they incurred resulting fromP.B.'s placenent
at Kildonan for the 2001-2002 school year. Additional facts will be
set forth as necessary.

1. DI SCUSSI ON

1. Subject matter jurisdiction

Before review ng whether the Hearing O ficer's findings of fact
and concl usions of |aw were supported by a preponderance of the
evidence, this court nust first determne if subject matter
jurisdiction is proper because the defendant argues that it is not.
See Fed. R Civ. P. 12(h)(3). In support of its argunent that
federal jurisdiction is not proper in this case, the defendant relies
on Connecticut General Statutes 8§ 10-76h (1996), the Connecti cut

Agenci es Regul ations 8§ 10-76h-3 (2000), and two federal cases.?

SBot h cases, Lillbask v. Sergi, 117 F. Supp. 2d 182 (D. Conn.
2000), and E.S. v. Ashford Bd of Educ., 134 F. Supp. 2d 462 (D. Conn.
2001), are inapposite to the defendant's argunent because they
address specifically the constitutionality of Connecticut's
requi renment that issues nust first be raised at a PPT or face
possi bl e dism ssal by a Hearing O ficer at a subsequent due
process hearing. They do not address the type of question
presented by this case, i.e. whether the plaintiffs by
objecting at a PPT, preserved such issues for a due process
heari ng.



Section 10-76h, Conn. Gen. Stat., provides in relevant part,
"[NJo issue may be raised at [a due process] hearing unless it was

rai sed at a [ PPT] neeting. t he regul ati ons, Conn. Agencies
Regs. 8 10-76h-3(h), provide in relevant part, "A hearing officer
has the authority to dism ss for lack of subject matter jurisdiction
any request to the extent that such request raised issues which have
not been raised in a planning and placenent team neeting prior to a
hearing." As such, the Board argues that because the plaintiffs
failed to object specifically to the Board's proposed |EP at the My
24, 2001 and subsequent July 6, 2001 PPT neetings, they cannot now
argue that the Hearing O ficer inproperly determned the IEP to be
appropriate. W note that "[n]Jothing in the IDEA prohibits a

requi renment that issues nust be first raised at a PPT neeting before
they may be raised at a due process hearing." Lillbask v. Sergi, 117
F. Supp. 2d 182 (D. Conn. 2000). The Board's argunent, however, mnust
fail.

During the May 24, 2001, PPT neeting, the plaintiffs objected
to the PPT neeting itself because they did not have Pollock's report,
despite the fact that she infornmed the Board that the absence of
her report should not delay the PPT neeting. The plaintiffs,
neverthel ess, objected to the entire neeting. They also

expressed several "concerns", that can be fairly characterized as

obj ections, about the IEP and its proposed goals and objectives,



i ncludi ng the nunber of students in each class, the |lack of one-to-
one teaching, the prospect of teamtaught classes, and the

gqual ifications of teachers. Before the neeting concluded, the
plaintiffs again stated that they would not "agree or disagree"” with
t he Board's proposed |EP. The Board responded to the parents’

obj ection by initiating a due process hearing on June 4, 2001.

Prior to the due process hearing, on July 6, 2001, the Board
convened a PPT for the purpose of review ng the audi ol ogi cal and
central auditory evaluation performed by Pollock. Based on the
information before it, the PPT left the May 24, 2001, proposed |EP
unnodi fied. During the July 6, 2001, PPT neeting in which the
plaintiffs participated via tel ephone, they again objected to the
|EP. On a summary sheet summarizing the neeting, a notation occurs
stating that the "parents did not request any change to [the] |EP
[and they] [w]ould not accept or reject the [IEP] until they receive
written docunentation of the audiological and central auditory
eval uation.” Rec. of Adm n Hearing, Vol. 2, Ex. 3, Bl19 at 2 of 2.

Based on this notation, the Board argues that the plaintiffs’
acceptance of the | EP was conti ngent on Pollock's report and that her
conpletion of the report satisfied that contingency |eaving no
obj ections to the proposed | EP. The Board clains that the
"plaintiffs were obligated . . . to raise any subsequent objection to

t he substance of the IEP at the July 6 nmeeting." Def.'s Meno for



Sum Jud. at 31. The Board, however, cites no authority for such an
assertion and its argunment |oses sight of the fact that the
plaintiffs objected to the entire May 24, 2001, neeting including the
goal s and objectives of the PPT's proposed | EP. Mbreover, the
parents repeated their previous objection by stating that they did
not accept the PPT's proposals at the July 6, 2001 neeting, which

i ncorporated the sanme | EP proposals fashioned at the May 24, 2001
meeti ng.

Because the plaintiffs objected to the IEP at the May 24, 2001
and July 6, 2001 PPT neetings, their clains were properly preserved.
Further, the defendant did not object during the due process hearing
to the plaintiffs' raising any of the issues it now clains are
barred. The Hearing O ficer, as well, did not exercise her authority
to dism ss any such issues for |ack subject matter jurisdiction.
Consequently, the plaintiffs have satisfied the requirenments set
forth in Conn. Gen. Stat. 8 10-76h and Conn. Agencies Regs. 8 10-
76h-3(h), as well as the IDEA s "broadly applicable requirenent that
[they] first exhaust adm nistrative remedies.” Polera v. Bd. of Educ
of Newburgh, 288 F.3d 478, 483 (2d Cir. 2002). Having addressed the
court's subject matter jurisdiction, we now turn to our review of the
Hearing O ficer's decision.

2. Revi ew of Hearing Oficer's Decision

The plaintiffs challenge the Hearing Officer's findings and



concl usi ons regardi ng the appropriateness of the proposed | EP and
seek reinbursenent for their expenses incurred by unilaterally

pl acing P.B. at Kildonan for the 2001-2002 school year. In such
cases, courts typically apply the two-part Burlington test. Schoo
Comm of Burlington v. Dep't of Educ. of Massachusetts, 471 U. S. 359
(1985). Under this test, the court determ nes first whether the
proposed | EP is appropriate. To be appropriate, the state nust
conply with the procedural requirenments of the |IDEA and fashion an

| EP that is "reasonably calculated to enable the child to receive

educati onal benefits." Walczak v. Florida Union Free Sch. Dist., 142
F.3d 119, 129 (2d Cir 1998). "The School Board shoul ders the burden
of proof with respect to both of these issues.” MS. v. Bd. of Educ.

of the City Sch. Dist. of the City of Yonkers, 231 F.3d 96, 102 (2d
Cir. 2000). Second, if the proposed IEP is found to be
i nappropriate, the court determnes if the plaintiff's choice of
pl acement is appropriate. 1d. Because the plaintiffs do not contend
that the Board failed to conply with the procedures set forth in the
| DEA, the only issue to be resolved regarding this appeal is whether
the proposed IEP is reasonably calculated to enable P.B. to receive
educati onal benefits. 1d.

"The responsibility for determ ning whether a chall enged |IEP
will provide a child with an appropriate public education rests in

the first instance with the adm nistrative hearing and revi ew

8



officers. Their rulings are then subject to an 'independent’
judicial review " Wlczak, 142 F.3d at 129 (citations ommtted). On
appeal, we enploy a nodified de novo standard of review, which "is by
no means an invitation to the courts to substitute their own notions
of sound educational policy for those of the school authorities.”

|d. Consequently, we are m ndful that courts generally |lack the
"'specialized know edge and experience' necessary to resolve
‘persistent and difficult questions of educational policy."" Id.
(citations omtted). Due weight, therefore, nust be given to the
Hearing O ficer's conclusions, and we base our review and subsequent
deci sion on a preponderance of the evidence standard. 1d; see 20
US . C 8§ 1415(i)(2)(B)(iii).

Qur review of the challenged IEP requires that we | ook to the

adm ni strative record for "any 'objective evidence' indicating
whet her the child is likely to nake progress or regress under the
proposed plan.” 1d. at 130. (citations omtted). To find such
evi dence, the Second Circuit has held that we should | ook to test
scores and "simlar objective criteria even in cases where a disabl ed
child has been educated in self-contained special education classes.”

Id. Qur review of the record does not reveal the objective evidence
necessary to show that P.B. is likely to regress under the proposed

| EP; to the contrary, it shows that he is |ikely to progress.

P.B. entered Kildonan's programin 1997. In March and April of
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t hat same year, Ann Terezakis, an educational consultant, perforned

an i ndependent evaluation of P.B. Her testing revealed that P.B.

di spl ayed "significant reading, witing and phonol ogi cal deficits.
[and that he] appear[ed] to need a systematic and intensive

intervention in phonol ogi cal awareness, reading, and spelling if

t hose skills are going to be increased and provide any |evel of

i ndependence for himby the time he is a highschool student."” Record

of Adm n. Hearing Vol. 1, Exhibit 2, Parent's Docunents 1 page 10 of

12. 4 In May, 1997, Robert S. Kruger, Ph.D., performed a

neur obehavi oral assessnment of P.B. He reported that P.B. was

"severely dyslexic" and that his parents should "consider unil ateral

pl acement for [him in a school specialized for teaching dyslexic and

| anguage inpaired students."”™ Rec. of Adm n. Hearing, Vol. 1, Ex. 2,

P3 at 5, 6 of 7. When P.B. was 12 years and one nonth, Wendy Marans,

MS., evaluated P.B.'s comunication skills. She concl uded t hat

4The adm nistrative record consists of two volunes and
four exhibits. Volunme one includes two exhibits. The first
exhibit is the Hearing Officer's decision. The second exhibit
i ncl udes nunerous docunents that are categorized as parents
docunments 1-34. Volunme two consists of exhibits three and
four. Exhibit three includes nunmerous docunents that are
categorized as the Board's docunents 1-21. Exhibit four
consists of the transcripts of the due process hearing. All
references to the admnistrative record will include the
volume (Vol.), exhibit (Ex.), and docunent nunber, as well as
t he page number within each document. The docunent nunbers

wi |l be abbreviated as they are in the record. The Letter P,
foll owed by a number will signify the parents' docunments and
the letter B followed by a nunber will signify a Board
docunent .
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P. B. had severe | earni ng needs. Rec. of Admi n Hearing, Vol. 1, Ex.
2, P5 at 8 of 10.

Agai nst the background of P.B.'s disability as described by
Terezakis, Dr. Kruger and Marans, and follow ng several years in
sel f-cont ai ned speci al education classes at Kildonan, a PPT neeting
convened on May 24, 2001, to review the results of P.B.'"s triennial
reeval uation, and his progress to that point.®> On behalf of
Ki | donan, Dr. Reggiero testified that P.B. had dramatically increased
his skills in the past year, and that he had achi eved many | EP
obj ectives. Dr. Reggiero, however, cautioned that P.B.'s
i nprovenents were tentative and his skills needed to be worked on,
especially regarding time managenent, note taking and the use of
t echnol ogy. Though he expressed some concern in that regard, Dr.
Reggiero stated that P.B. had inproved in each of those areas of
concern. Rec. of Adm n. Hearing. Vol. 1, Ex. 2, P24 at 47, 48, of
113.

Pell ecari also testified. Based on his testing and eval uati on,
he determ ned that P.B. possessed age-appropriate grade |evel
conmuni cation skills. Dr. Reggiero agreed with Pellecari's

assessnment and stated that P.B.'s individual needs presented no

5l't should be noted that prior to the May 24, 2001 PPT
meeting several other PPT neetings convened for the purposes
of devel oping, revising and reviewing P.B.'s |IEP and
eval uating his progress in accordance with 34 C.F. R 8§ 300. 343
(2000) . See also 20 U.S.C. § 1414.
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speech issues in terns of |anguage processing.

Both Kildonan and Dr. G adstone separately eval uated P.B.
t hrough various testing. There was sone discrepancy, however,
bet ween the results of the two tests. The testing that Dr.
G adstone perfornmed determined P.B.'s reading comprehension skills to
be at the fourth-grade level, while Kildonan nmeasured his reading
conprehension skills to be at a 5.5 grade |evel, which was down from
the previous year's neasurenent of a 7.6 grade level. There is
evi dence on the record, however, that discounts the reading results
of both eval uati ons.

Notwi t hstandi ng the fact that Kildonan's testing revealed a
decrease in P.B.'s reading scores, Dr. Reggiero testified that P.B."'s
readi ng conprehension skills were "probably on an ei ght h-grade
level ,"” and that P.B.'s tutor informed himthat "his reading skills
[ have] gotten a | ot better.™ Rec. of Admin. Hearing. Vol. 1, Ex. 2,
P24 at 9, 10, of 113. She also stated P.B."'s "nobst notabl e gains
this year were in expository witing [and that he] is well on the way
to becomng a skilled witer." Defendant's 9(c)(1), Item 15, page 5.
Further, the record provides sone explanation for P.B."s |ow test
scores in reading conprehension in regard to the testing that Dr.

G adstone performed. Through their testinony, both P.B.'s nother and
Dr. Reggiero related that P.B. was not feeling well the day of Dr.

G adstone's eval uation, and the testing conditions were different
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fromwhat P.B. was accustoned; this could well have resulted in
| owered test scores.

Pol l ock al so performed testing on P.B. Her findings were
consi dered at a PPT neeting subsequent to the May 24, 2001 neeti ng.
I n her report, she concluded that "it is inperative when planning for
next year, that [P.B.] be placed with instructors whose teaching
phi | osophi es and styles are consistent with his needs."” Plaintiffs’
9(c)(1) statenent, Item 43, page 10. She al so approved, w thout
obj ection, all of the proposed | EP nodifications that the team
recommended at the May 24, 2001 neeting.

From his start at Kildonan in 1997 to the present, P.B. has
made nmuch progress. In fact, the record provides this court with
sufficient evidence to show that P.B. is |likely to progress under the
proposed | EP. Though Dr. Reggiero testified that P.B.'s recent
advancenents were tentative and that continued placenent at Kil donan

was necessary, other evidence countenanced the opposite.® Aside from

The Hearing O ficer noted in her decision that Dr.
Ruggi ero lost credibility when he clained that it was
necessary for P.B. remain at Kildonan because he had both made
progress and not made progress. The Hearing Oficer found Dr.
Ruggi ero's testinony to be "unconvincing, as he did not
observe the Board Hi gh School program. . . [or] nmeet with the
speci al education teacher who will be assigned. . ." to P.B.
Def.'s Ex. P at page 4 Item 11. Wiile this court does not
deci de whether Dr. Ruggiero had to have observed the Board's
program and/or nmeet with P.B.'s special education teacher to
give credibility to his testinony, evidence of P.B.'s
advancenents in conjunction with other evidence, including
Wit ness testinony and nunmerous reports, supports the Hearing
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the Dr. Reggiero' s assertion that P.B. should remain at Kildonan, and
the parents' assertion that P.B. needs one-to-one training utilizing
the Orton-G 1 1ingham net hod, which Kildonan provides, there is no
evi dence to support their claimthat P.B. is likely to regress under
t he proposed IEP. P.B.'s testing scores have inproved significantly,
and where they have regressed or not inproved, viable explanations
exi st to support the Hearing Oficer's conclusions. For instance, to
counter the parents' assertion, D Andrea, a special education teacher
with extensive training in the Orton-G | 1lingham nethod, testified
that the one-to-three teaching ratio is nore appropriate for a
student |like P.B. than a one-to-one ratio because it allows P.B. to
interact with and |l earn from other students like him Additionally,
the PPT fashioned its proposed 2001-2002 | EP goals and objectives
based on the testinony and nunerous reports fromKil donan's staff, as
well as the reports fromDr. d adstone, Pellicari and Poll ock.

We agree with the Hearing Oficer's findings, based on the
evi dence, that the proposed | EP adequately addressed P.B.'s
i ndi vi dual needs. A sunmmary of the PPT's recomendati ons are as
follows: "reading instruction utilizing the Orton-G I I|ingham nmet hod
with Ms. D Andrea for one period a day with a primary focus on
decodi ng; one period a day of resource room support focused on study

and organi zational skills and academ c support; participation in

O ficer's conclusion that the proposed | EP was appropri ate.
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regul ar education classes in science and social studies that was
team taught by a special education teacher and a regul ar education
teacher, with both special education and regul ar education students;
weekly one to one counseling for one-half hour; one period a day with
a readi ng specialist, focusing on conprehension; a regular education
geonetry class for one period per day, with the support of the
resource teacher and the classroomteacher; and an el ective of
[P.B."s] choice." D's 9(c)(1l) statenent, Item 66 at 19.

The PPT's recommendations, as set forth above, address both
P.B.'s strengths and weaknesses. For instance, P.B. would receive an
addi tional period a day to focusing on readi ng conprehensi on and
decodi ng, to address his weaknesses in that regard. Because there
was a di screpancy regarding the accurate |level of P.B.'s reading
skills, the PPT, based on the information before it, assessed his
reading skills at a high sixth or seventh-grade |evel.

Significantly, the I1EP allows for adjustnment if his reading skills
prove to be otherwise. P.B. will also work on his study and

organi zational skills with the resource roomteacher during one
period each day. Dr. Reggiero and Dr. d adstone expressed sone
concern about P.B.'s enotional issues, including his lack of self-
esteem Based on those concerns, P.B. will attend a weekly one-half
hour counseling session with a school social worker who holds a

master's degree in social work. Moreover, he will be integrated with
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non- di sabl ed students in regul ar education classes and team t aught
cl asses, which conports with the IDEA's preference for the |east
restrictive educational setting. Id.; 20 U S.C. § 1412(a)(5).

The objective evidence shows that P.B. has inproved
significantly during his four years of education at Kildonan. Absent
evidence to the contrary, there is no reason to believe that P.B.
must attend Kildonan, or a facility with a simlar program to
continue progressing. While this court understands that | oving
parents can create a better special education program ai ned at
maxi m zing their child s potential, that is not the standard by which
we review the Hearing O ficer's findings and conclusions. P.J. v.
State of Conn. Bd. of Educ., 788 F. Supp. 673, 678, (citing Kerkan v.
McKenzi e, 862 F.2d 884, 886 (D.C. Cir. 1989)). In conparison with
Ki | donan's sel f-contained special education program the proposed |IEP
is admttedly less intensive and | ess focused on P.B.'s personal and
academ c needs in that it allots far fewer hours and individualized
speci al education. That, however, does not make the |EP
i nappropri ate because the harsh reality is that the "I DEA does not
require states to develop | EPs that maxim ze the potential of
handi capped children. . . . It represents only '"a basic floor of

opportunity for them P.J., 788 F. Supp. at 678.

I'11. CONCLUSI ON

Based on the objective evidence in this case, this court finds
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that the Board has shown by a preponderance of the evidence that the
proposed | EP is reasonably calculated to enable P.B. to receive
educati onal benefits. While the proposed IEP is not the "Cadill ac"
of programs so to speak, it does not need to be as long as it keeps
t he door of public education open for P.B. Because the proposed |EP
allows for P.B. to access neani ngful educational benefits, in that it
is likely to produce progress instead of nerely creating an
opportunity for only trivial advancenent, it is reasonably cal cul ated
to enable the P.B. to receive educational benefits. The plaintiffs
may keep their son in any special education programthat they w sh.
The Board, however, does not have to reinburse the parents for
uni laterally placing P.B. at Kildonan for the 2001-2002 school year
because it conplied with the requirenments of the |DEA

The Hearing O ficer's findings and concl usions are affirned,
the plaintiffs' nmotion for summary judgment is DEN ED and the

Def endant's notion for summary judgment is GRANTED. The clerk is

directed to enter judgnent accordingly.

SO ORDERED.

Dated: January 8, 2003
Wat er bury, CT

Gerard L. Goettel
U S.D.J.
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