UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

BROWN

V. : No. 3:00cv1810(JBA)

DAM AN

O der of Di sm ssal

Al an Brown, a self-described "internet reporter,” brings
this action against the Hon. Richard Dam ani, a judge of the
Superior Court for the State of Connecticut, in defendant

Dam ani’s official capacity. Brown chall enges the
constitutionality of a gag order issued by Judge Dam ani in
the context of juvenile court proceedi ngs involving "Baby B"
as infringing his right to receive information. This case was
tried to the bench on July 11, 2002, and having heard the

evi dence, the Court concludes that plaintiff has failed to

prove his standing and this case nust therefore be dism ssed

for lack of subject matter jurisdiction.

l.

I n October 1998, DCF renoved Baby B fromthe care and
custody of Ms. B, and nine days later Ms. B filed a petition
for a wit of habeas corpus in the Connecticut Superior Court
seeking the child s return. Further proceedings, both in the
state court and through the DCF adm nistrative process, were
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conducted. Transcripts of proceedings and filings in several
of the court proceedings show that Ms. B contacted public
officials and nmenbers of the nedia, although the precise
subst ance and scope of those contacts is not part of the
evidentiary record before the Court.

During the proceedings in state court, several gag orders
were issued that prohibited Ms. B from disclosing identifying
i nformati on about Baby B and information about the juvenile
court proceedings. On February 22, 2000 a gag order was
i ssued by Judge Dam ani, which Ms. B appealed. The
Connecti cut Appellate Court affirmed Judge Dami ani in al

respects, In re Brianna B., 66 Conn. App. 695 (2001), and Ms.

B. did not seek further review by the Connecticut Suprene
Court.

Brown initiated this suit to challenge the February 22,
2000 gag order. Shortly before trial of this case, however
Judge Dani ani issued an Anended Order on April 15, 2002 that
expressly revokes all previous orders and thus is the only
extant order directed to comrunications by Ms. B relative to
the juvenile court proceedings involving Baby B. The
prospective relief Brown seeks therefore can only relate to
the April 15, 2000 order, since any alleged constitutional

violation in the revoked February 22, 2000 order can no | onger



Spencer V.

be "'redressed by a favorable judicial decision.

Kemna, 523 U.S. 1, 7 (1998) (quoting Lewis v. Continental Bank

Corp., 494 U.S. 472, 477 (1990)); see Church of Scientology v.

United States, 506 U. S. 9, 12 (1992) ("a federal court has no

authority ‘to give opinions upon noot questions or abstract
propositions, or to declare principles or rules of |aw which
cannot affect the matter in issue in the case before it'")

(guoting MIls v. Green, 159 U. S. 651, 653 (1895)).

VWil e an ot herwi se nobot case may still be open for review
if the underlying facts are "capable of repetition, yet
evading review," this doctrine is limted to situations where,

inter alia, there exists "a reasonabl e expectation that the

sane conpl aining party will] be subjected to the sane action

again." Winstein v. Bradford, 423 U. S. 147, 149 (1975).

Because the February 22, 2000 order has been superseded, Brown
has not shown that anyone willing to share information with

himwi |l again be subject to it. See also Dow Jones & Co. V.

Kaye, 256 F.3d 1251, 1257 (11th Cir. 2001) (controversy givVving
rise to gag order was noot and not within the capabl e of
repetition yet evading review doctrine when "[e]ven though
Florida state trial judges may in the future issue simlar gag
orders in civil cases, [the] challenged act is not necessarily

inits duration too short to be fully litigated prior to



cessation or expiration.") (internal quotations and citations
omtted).
Thus, the subject of this lawsuit is the April 15, 2002
amended order, which reads:
This order shall replace any prior orders
governi ng communi cations by Ms. B related to the
juvenile court proceedings involving [Baby B].
Ms. B shall not disclose to any person or entity

the follow ng information, as well as any
information obtained in the course of any juvenile

court proceeding involving [Baby B]. For the
pur pose of this order, the term"information"
i ncludes, without limtation:

(1) The full nanme and address of [Baby B];

(2) The name, address, occupation or enployer of
[Baby B]’'s foster or adoptive parents.;

(3) The nane or address of any witness in any
juvenil e court proceeding involving [Baby B];

(4) Any transcript, transcript summary, or other
conmuni cati on about the substance of the testinony
of any witness to any juvenile court proceeding

i nvol vi ng [ Baby B]J;

(5) Any exhibit, photocopy, reproduction or other
replica thereof, or any description of any exhibit
offered by any party to the court during the
juvenile court proceeding involving [Baby BJ];

(6) Any pleadings submtted to the juvenile court by
an[y] party in relation to juvenile court
proceedi ngs i nvol vi ng [ Baby B].

Except as to the information |listed above in
items (1)-(6), this order shall not apply to matters
of which Ms. B had personal know edge prior to the
juvenil e court proceeding involving [Baby B].



This order shall not apply to any communi cation

Ms. B may have with the Connecticut O fice of the

[Clhild Advpcate or with any legislative

representative.

Brown does not challenge the portions of the order

prohi biting the disclosure of identifying information about
any party or wtness; specifically, there is no challenge to
11 1, 2 and 3. VWhen this unchallenged portion is renoved,
Brown’s challenge is to the judicial prohibition on Ms. B's
conmmuni cation of know edge she obtai ned during the course of
the juvenile court proceedings to anyone other than the Child
Advocate or Ms. B s legislative representative. This includes
two general categories of information: information that Ms. B
woul d not have acquired but for her presence and participation
in the juvenile court proceeding; and information about the
substance of the proceeding itself. Thus, the chall enged
portion of the order allows Ms. B to dissem nate information
whi ch she acquired apart fromthe juvenile court proceedings,
even if that information may have al so have been the substance
of testinony or presented in exhibit formduring the juvenile
court proceeding (so long as Ms. B did not dissem nate that
[or how] the informati on was used in the hearing). Thus, for
example, if Ms. B had previously known that Baby B had been
di agnosed with a certain nmedical condition, and evidence

related to this condition was elicited at the hearing through
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testimony and records from Baby B s physician, Ms. B would not
be prohibited by the order fromdisclosing the fact that Baby
B had the condition; she would only be prohibited from

di scl osing the fact or substance of Baby B s physician’s

testimony at the hearing.

1.

Brown, who had no |l egally-protected interest in the
outcone of the juvenile proceeding itself, clains that his
right to receive information from Ms. B about the proceedi ngs
has been infringed by the gag order. He clains no First
Amendnent right to personally attend the proceedings, and it
is beyond dispute that the gag order is directed only to Ms.

B, who is not a plaintiff and whose challenge to the order was
rejected by the Connecticut Appellate Court.

“"Article I1l, 8 2 of the Constitution extends the

“judicial Power’ of the United States to actual ‘Cases’ and

‘Controversies.’”™ Utah v. Evans, 122 S. C. 2191, 2197 (2002).
O all the doctrines that "’cluster about Article II1l,""

i ncl udi ng nmoot ness, ripeness, and the political question
doctrine, standing "is perhaps the nost inportant.” Allen v.

Wight, 468 U S. 767, 750 (1984) (gquoting Vander Jagt V.




O Neill, 699 F.2d 1166, 1178-1179 (1983) (Bork, J.,
concurring)). "[T]he irreducible constitutional m nimm of
standi ng contains three el enments":

First, the plaintiff nust have suffered an injury in
fact — an invasion of a legally protected interest
which is (a) concrete and particul arized, and (b)
actual or inmm nent, not conjectural or hypothetical.
Second, there nust be a causal connection between
the injury and the conduct conpl ained of — the
injury has to be fairly traceable to the chall enged
action of the defendant, and not the result of the

i ndependent action of sonme third party not before
the court. Third, it nust be likely, as opposed to
nmerely specul ative, that the injury will be
redressed by a favorabl e deci sion.

Lujan v. Defenders of Wldlife, 504 U S. 555, 560-561 (1992)

(citations, quotations and footnote omtted).
Because the First Amendnent "unwaveringly protects the

right to receive information and ideas," In re Application of

Dow Jones & Co., 842 F.2d 603, 607 (2d Cir. 1988), potentia

reci pients of speech restrained by a judicial gag order have
standing to challenge such an order, id. at 608. To
denmonstrate an injury to his First Amendnment rights sufficient
to confer jurisdiction, Brown nust denonstrate that but for
the challenged order, Ms. Bis willing to share information
prohi bited by the order from being disclosed. See id. at 607
(standing inquiry requires court to consider "[w] hether the
news agencies are actually potential receivers of otherw se

restrai ned speech"); Virginia State Bd. of Pharmacy v.
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Virginia Citizens Consunmer Council, 425 U. S. 748, 756 (1976)
("Freedom of speech presupposes a willing speaker. But where
a speaker exists, as is the case here, the protection afforded
is to the comunication, to its source and to its recipients
both.") (citing a stipulation of record that but for the

prohi bition at issue, sone willing speakers woul d exist);

FOCUS v. All egheny County Court of Commpon Pl eas, 75 F.3d 834,

838-839 (3rd Cir. 1996) ("third parties have standing to
chal l enge a gag order only when there is reason to believe
that the individual subject to the gag order is willing to
speak and is being restrained fromdoing so") (citations
omtted). As the party invoking federal jurisdiction, Brown
bears the burden of establishing the existence of the standing

his conplaint alleges. Steel Co. v. Citizens for a Better

Env't, 523 U. S. 83, 103 (1996) (citing FWPBS, Inc. v. Dallas,

493 U.S. 215, 231 (1990)).

I n Dow Jones, the court found that the plaintiff news
agency had standi ng, even where no person bound by the gag
order challenged it on appeal, because the record denonstrated
t hat absent the gag order, the persons bound by it would, in
fact, have chosen to speak to the media, presumably if only
because the other parties woul d:

The record clearly supports the district court’s
conclusion that the news agencies are in fact
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potential recipients of speech by the prosecutors,
def ense counsel, and the defendants in the
underlyi ng Wedtech case. * * * Plainly, a group of
attorneys let | oose to speak on Wedtech’s activities
woul d add to an al ready ranpant flood of
out-of-court publicity. It is hard, in fact, to

i magi ne that there are no willing speakers. W thout
them there would be no need for a restraining order;
it would be superfluous. * * * [W hether or not
defendants and their counsel desire nedia coverage,
the record reveals that were they not restrained,

such persons would also be willing speakers. These
findings by the district court as to the willingness
of the various individuals to speak are not clearly
erroneous.

842 F.2d at 607-608.

In Virginia State Board of Pharnmacy, a case involving
consunmers’ rights to receive prescription drug price
i nformation, the Supreme Court relied on the parties’ factual
stipulation in concluding that but for the prohibition at
issue, wlling speakers existed: "In the absence of Section
54-524.35(3), some pharmacies in Virginia would adverti se,
publish and pronote price information regarding prescription
drugs.” 425 U.S. at 755 n.14. In EOCUS, an appeal from
di sm ssal of the conplaint, the Third Circuit’s analysis was
necessarily limted to the pleadings:
Looking at the allegations in the verified conpl aint
in the light nost favorable to the plaintiffs here,
there are reasons to conclude that the plaintiffs
have adequately met a ‘willingness of the speaker’
requi renment for standing at this stage of the
l[itigation. As we have noted, while neither party

to the Baby Byron case is on the record as being
opposed to the gag orders, the Derzacks at | east



were willing to talk at sone point prior to the
entry of the gag orders; The conplaint alleges that
t he Derzacks ‘recently rel eased a book detailing
their experiences with Byron and their frustration
with CYS and the courts.’” Moreover, the conpl aint
further alleges that the judge ‘has threatened to
remove Byron from the Derzack[s’'] home if the

Der zacks appear publicly to pronmote their book or
ot herwi se discuss their case.”" It is reasonable to
infer fromthese allegations that the Derzacks are
willing but restrai ned speakers who dare not
chal l enge the gag orders for fear of reprisal from
the judge. At this stage, we nust accept these

al l egations and this perm ssible inference in the
plaintiffs’ favor.

Id. at 839 (citations omtted). The court expressly noted,
however, that on remand, "[t]he plaintiffs nust prove that the
Baby Byron parties are willing to talk publicly about that
case. |If the district court, at any point, concludes to the
contrary on the basis of an appropriate record, then it should

proceed no further." 1d. (footnote omtted).

L.
Al t hough the Court has previously determ ned that the
al l egations in Brown’s conplaint were sufficient to support
standing, "a court’s refusal to dism ss an action for |ack of
standi ng does not relieve the plaintiff of the burden of

actually proving standing” at trial. Defenders of Wldlife v.

Lujan, 911 F.2d 117, 120 (8th Cir. 1990), rev'd on other
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grounds, 504 U.S. 555 (1992); accord Havens Realty Corp. v.

Col eman, 455 U. S. 363, 379 n.21 (1982); U.S. v. Students

Chal | engi ng Regul at ory Agency Procedures, 412 U.S. 669, 688-

689 (1973). Thus, Brown had the burden of proving at trial
that Ms. B (the only person restrained by the chall enged gag
order) would be willing, but for the existence of the order,
to speak with himabout matters prohibited by the chall enged
portions of the gag order. W thout such a nexus, Brown has an

i nsufficient i mmedi ate and concrete interest to allow himto

prosecute this case. See Baker v. Carr, 369 U.S. 186, 204
(1962) ("gist" of standing is whether party has "all eged such
a personal stake in the outcone of the controversy as to
assure that concrete adverseness whi ch sharpens the
presentation of issues upon which the court so |argely depends
for illum nation of difficult constitutional questions").
Despite the fact that the defense indicated in its
pretrial menorandum that the factual basis of plaintiff’s
standi ng was very nuch at issue in this case,! Ms. B was not

called to testify at trial and no deposition testinony taken

1See, e.qg., Defendant’s Pretrial Menorandum [ Doc. #52] at
26 ("At the outset, it is critical to recognize that the

plaintiff can offer no evidence that there is a willing
speaker from whom he can receive information. Although his
conplaint may allege that Ms. B. is a willing speaker, he

cannot prove this allegation essential to his standing.").
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fromher was offered. Plaintiff’s sole fact wi tness was
Brown, who testified only that he had spoken to Ms. B
regardi ng whet her she would be willing to talk further with
him Brown’s testinony does not contain any indication as to
whet her Ms. B, in fact, remains willing to speak with him now
that her own litigation battle has been concluded and | ost.
The only additional evidence, consisting primarily of
transcripts of certain portions of the juvenile court
proceedi ngs and pl eadings, fails to support an inference that
Ms. B continues to seek to share covered information with
Brown, particularly given the significant devel opnents that
have transpired since the conplaint was filed.

In Baby B's guardian at litem s July 9, 1999 notion for
protective order, PI's Ex. 6, it is alleged that Ms. B
"submtted confidential information regarding [Baby B] via the
internet to the follow ng individuals and organi zati ons":
Hillary Rodham Clinton, Tipper Gore, Governor Row and, Sen.
Dodd, Sen. Lieberman, Sen. Gejdenson, Sen. Cook, Sen.
Sul l'i van, Sen. Handl ey, Rep. Wnkler, the Comm ssion on
Children, Center for Child Advocacy, Children’s Law Center, 48
Hours CBS, Channel 8 News, The Hartford Courant, WVAR News,
and The Today Show. At the May 9, 2000 juvenile court

hearing, testinmony was presented that an internet web page,
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whose webmaster had received information from M. B prior to
the i ssuance of the gag order, "tal ks about the March 13, 2000
hearing regarding the contenpt filed against Ms. [B]," Pl.’'s
Ex. 2 at 6, and al so contained informati on about Baby B’ s
pl acenment after renoval fromM. B s hone, Pl.’s Ex. 2 at 11-
12, which would be covered by the current gag order if Ms. B
only learned the informati on about Baby B’ s subsequent
pl acement during the juvenile proceedi ngs.
Ms. B testified that after Judge Dam ani’s February 22,

2000 gag order, she told her nother and Joanna Wight, the
creator of the website, that she had been gagged and coul d not
di scuss the proceedings any further, Pl.”s Ex. 2 at 15, and
that after March 4, 2000, she refrained from sayi ng anything
about the proceedings, Pl.’s Ex. 2 at 16. She testified that
prior to the gag order, she comrmuni cated information about the
substance of expert testinony regardi ng Baby B s devel opnent al
probl ens and social interactions, to "Senator Cook,
Representative W nkler, Senator Dodd, Governor Row and, [I]
mean | can go down the list. [I] have a list as long as ny
arm" Pl.’s Ex. 2 at 23. M. B gave the purpose for her
comuni cati ons as:

| wite a lot of letters advocating for [Baby B.]

because of her delays and the harm that has been

done to her. And | wite a lot of letters. | wite

everybody trying to get her returned so that she can
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be heal t hy again.
Pl.’s Ex. 2 at 24. M. B also testified that she contacted
t he nedi a, although the record contains nothing of the
substance of those communications. Pl.’s Ex. 2 at 29. At the
June 6, 2000 contenpt hearing, a letter published on the
website was introduced regarding Baby B "and how DCF and the
Court is mshandling this case." Pl.’s Ex. 4 at 5.

This evidence shows that over two years ago, when Ms. B
was actively involved in the juvenile proceedi ngs and hoped
that she m ght regain custody of Baby B, she avidly attenpted
to communi cate with the press and public figures to gain
support for her cause, on matters which would be covered by
t he chal |l enged portion of the current gag order (although many
of the communications involve only pictures and ot her
identifying informati on which would have been prohibited from
di scl osure under the unchall enged portions of the gag order).
Now, however, well over two years have passed since the events
described in these transcripts becane final, and Ms. B did not
invol ve herself in any way in this trial or in any further
proceedi ngs on her own behalf. While Brown testified that he
had spoken with her, his testinony | acked precision as to tine
frame, and in any event Brown was not a conpetent w tness on

t he substance of her statenents to hi mabout her intention to

14



speak publicly about the DCF process utilized with Baby B.
While earlier, when the proceedings involving Baby B were
ongoing, Ms. B evidently would have spoken to anyone who woul d
listen, once she | ost any chance of regaining Baby B it is now
just as plausible that she desires to put the trauma of her
| oss behind her.? Thus, the only evidence of Ms. B's intent
and willingness to speak is stale and of insufficient
probative value on which to base an inference that she is
currently willing to speak with Brown. G ven the enormty and
finality of Ms. B s loss of Baby B,2 plaintiff’s stale
evidence falls short of proving that it is any nore |ikely
that Ms. B would be still willing to talk to Brown than that
she no | onger would be willing.

Brown argues that the issuance of defendant’s Anmended
Order on April 15, 2002 nmanifests a necessity to continue to

control Ms. B's speech, establishing a presunption of Ms. B's

2Brown’ s counsel represented that Ms. B had noved to
California, although there is no evidence to that effect in
the record.

SThere is no evidence that Ms. B has any avenue for
regai ni ng custody of Baby B or that she continues to pursue
this goal. The evidence shows that the child has been placed
with a new pre-adoptive famly and there is no evidence of any
further involvenent by Ms. B in any juvenile court
proceedi ngs. |Inasnuch as the sole purpose of Ms. B's prior
communi cati ons appears to have been bringing publicity to bear
in an attenpt to regain custody, this notivation is now gone.
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continued desire to discuss the juvenile proceedi ngs. Brown

relies on Connecticut Magazine v. Mraghan, 676 F. Supp. 38

(D. Conn. 1987), as establishing such a presunption. |ndeed,
def endant’ s i ssuance of the Anended Order well after the

term nation of the juvenile proceedings and affirmance by the
Appel l ate Court is indeed perplexing, as there is no evidence
of any further proceedi ngs between the June 6, 2000 order from
whi ch an appeal was taken and the Novenber 6, 2001 issuance of
the Appellate Court’s decision. As this order appears to have
been prompted by the imm nency of this trial and a desire to
harmoni ze the text of the February 22, 2000 gag order with the
appellate court’s description of it, the Court draws no
inference fromits issuance that Ms. Bis still willing to

talk to Brown. Dow Jones, decided after Connecti cut Mugazi ne,

clearly instructs that a standing inquiry in this context nust
assess "whether the news agencies are actually potenti al
receivers of otherw se restrained speech.” 842 F.2d at 607.
The trial of this case has adduced insufficient evidence

fromwhich the Court can infer or conclude that but for the
chal | enged portions of the order, Ms. B would still be willing
to share information covered by the chall enged portions of the
order with Brown or the public. Accordingly, plaintiff has

failed to sustain his burden of proof that he has standing,

16



and therefore the conplaint nmust be dism ssed. See Steel Co.

v. Citizens for a Better Env’'t, 523 U.S. 83, 102-103 (1996).*

V.

For the reasons set out above, the conplaint is

DI SM SSED. The Clerk is directed to close this case.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this day of October
2002.

4'n light of this conclusion, the Court makes no finding
on the nerits of Brown’s constitutional challenge to the gag
or der.
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