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| nt r oducti on

Following a series of credit denials in 1998 and 1999,
plaintiff Henry McM Il an discovered that his credit report had
been erroneously nerged with that of another Henry McM I I an,
|ater determned to be plaintiff’s son. Plaintiff’'s credit was
satisfactory; his son’s was not. Plaintiff filed suit against
two credit reporting agencies and several other entities
all egedly responsible for reporting incorrect credit information,
i ncl udi ng def endant Associ ates National Bank, alleging that
Associates failed to properly investigate the disputed accounts
and i nperm ssibly accessed his credit report, in violation of the
Fair Credit Reporting Act (“FCRA”), 15 U.S.C. § 1681 et seq.?
Plaintiff also asserts state | aw defamati on and m srepresentation
cl ai n8 agai nst Associ at es.

Associ ates has noved for sunmmary judgnment. For purposes of
this notion, Associates argues that “[e]Jven if [it] did violate

the FCRA, which it clearly did not, it is undisputed that

Iplaintiff has since settled with all defendants but Associ ates.
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plaintiff did not suffer any danages as a result of Associ ates’
purported violation,” and that it is therefore entitled to

summary judgnent.

1. Mtion to Strike

Associ ates has noved to strike plaintiff’'s affidavit
submtted in opposition to summary judgnent as violative of Fed.
R CGv. P. 56(e)’s requirenent that “[s]upporting and opposing
affidavits shall be nmade on personal know edge, shall set forth
such facts as would be adm ssible in evidence, and shall show
affirmatively that the affiant is conpetent to testify to the
matters stated therein.”

Par agr aphs One through Three of M. McM Il an’s affidavit
state that plaintiff received copies of his credit reports from
Trans Uni on, Equifax and Experian, which included information
about who had obtai ned copies of his credit report. Copies of
parts of those credit reports were attached as exhibits to his
affidavit. Paragraph Four states that “[i]n August 1999,
[plaintiff] was denied car insurance by Col onial Penn based on
[ his] Experian credit report.” According to Associ ates, because
the partial credit reports are inconplete, unverified and
hearsay, the exhibits to plaintiff’s affidavit nust be
di sregarded by this Court. Associates further argues that

Par agraph Four is inadm ssible hearsay because plaintiff refers



to statenents nade to hi mby Col onial Penn |Insurance Co. w thout
submtting any statenent to that effect by Colonial, and that
Par agraph Four contradicts plaintiff’s previous deposition
testi nony.

The Second Circuit has recently reiterated that
“[a]ffidavits submtted to defeat summary judgnent nust be

adm ssi bl e thensel ves or nust contain evidence that will be

presented in an adnm ssible format trial.” Santos v. Mirdock,

243 F. 3d 681, 684 (2d Cr. 2001) (enphasis added) (citing Cel otex

Corp., 477 U S. at 324 (stating that nonnoving party need not
"produce evidence in a formthat would be adm ssible at trial™
but must "by her own affidavits ... designate specific facts
showi ng that there is a genuine issue for trial")); see also

Burli ngton Coat Factory Warehouse Corp. v. Esprit de Corp., 769

F.2d 919, 924 (2d G r. 1985) (a plaintiff “cannot rely on

i nadm ssi bl e hearsay in opposing a notion for sumary judgnent
absent a show ng that adm ssible evidence will be avail able at
trial”) (internal citations omtted).

Here, plaintiff’s sworn statenents in Paragraphs One through
Three of his affidavit, although perhaps not in a form adequate
to make the attached credit report excerpts admssible at trial,
do satisfy Rule 56(e)’s requirement of setting forth evidence
that will be presented in adm ssible format trial, as defendant
has identified nothing that suggests that the credit reports
attached to plaintiff’s affidavit could not be admtted at trial
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with the appropriate foundation under the business record
exception to the hearsay rules, Fed. R Evid. 803(6). Thus, the
Court concl udes that Paragraphs One through Three and the
attached exhibits will be considered for purposes of this notion
for summary judgnent, and defendant’s notion to strike is denied
as to these paragraphs and the attached exhibits.

Par agr aph Four, however, suffers froma serious deficiency.
First, plaintiff has not identified any basis for his know edge
of the reasons for the Colonial Penn insurance denial. See Kanen

v. Anerican Tel ephone & Tel egraph Co., 791 F.2d 1006, 1011 (2d

Cir. 1986) (affidavit struck where it “contains no information to
indicate a basis in personal know edge for the affiant’s .
statenent”). If plaintiff’s basis for his know edge of the
reason for the denial is what a Colonial Penn representative told
him his testinony on that fact would be inadm ssi bl e hearsay
because offered for the truth of its contents. “An affidavit
made on secondhand i nformati on and hearsay is not nmade on the
‘personal know edge’ of the affiant for the purposes of Rule

56(e).” lsaacs v. Md Anerica Body & Equip. Co., 720 F. Supp.

255, 256 (E.D.N. Y. 1989); accord Sellers v. MC Floor Crafters,

Inc., 842 F.2d 639, 643 (2d Gr. 1988) (“a hearsay affidavit is
not a substitute for the personal know edge of a party”). Thus,
in the absence of an affidavit or other adm ssible evidence from
Col oni al Penn as to the reason for the credit denial, defendant’s
nmotion to strike is granted in part as to the part of Paragraph
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Four that explains the reason for the denial of insurance. See

Sarno v. Douglas Ellimn-G bbons & Ives, Inc., 183 F.3d 155, 160

(2d Cr. 1999) (affidavit of enployee as to reason why he was not
hi red by defendant enployer was “hearsay that would not be
adm ssible at a trial” and therefore could not be relied on in

opposi ng sunmary judgnment).?

I11. Factual Background

The followi ng facts are undi sputed for purposes of this
nmotion for summary judgnment. |In Septenber 1998, M. McMII|an was
i nformed by Wachovia Bank that his Wachovia credit card, which
had been issued earlier that year, would be “discontinued.”
Thus, in Novenber 1998, when plaintiff attenpted to use the
Wachovia credit card at the Hanpton Hotel in North Carolina, he
was denied credit under enbarrassing circunstances. Plaintiff
was al so denied a |l owinterest American Association of Retired
Persons (“AARP”) credit card for which he had been previously
approved in Decenber 1998.

Concerned about his credit rating, on Decenber 29, 1998,
plaintiff contacted two credit reporting agencies, Experian and

Equi fax, and infornmed themthat various accounts listed on his

However, the Court notes that the excerpts of plaintiff's Experian
credit report attached to his affidavit indicate that Col onial Penn requested
plaintiff’s credit report to conduct insurance underwiting on August 28,
1999, and that the existence of such request is properly considered as part of
the sunmary judgnent record before this Court.
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credit reports, including the Associ ates account that gives rise
to this action, were not his credit card accounts. |n response
to inquiries by Experian and Equifax, Associates conpared the
soci al security nunber and date of birth for the Henry McM I I an
on record as the owner of the Associates account with that of
plaintiff Henry McMIlan, which matched, and Associ ates reported
that the account did indeed belong to plaintiff. However, the
actual Associ ates account owner had a different hone address,

t el ephone nunber, place of business and work phone nunber than
plaintiff Henry McM Il an, which Associates did not report.
Experian and Equi fax continued to |list the Associates account on
plaintiff’s credit report until sone tinme after August 27, 1999
when Associates instructed the credit reporting agencies to

del ete the account fromplaintiff's credit report.?

Bet ween January 1999 and the end of August 1999, plaintiff’s
Experian and Equifax credit reports were received by various
financial entities including Household Bank, Ctibank Visa and
Capital One Bank. |In August 1999, plaintiff applied for
i nsurance with Colonial Penn and was rejected. Colonial Penn
requested plaintiff’s Experian credit report on August 28, 1999.
In | ate Septenber 1999, at the direction of his |lawer, plaintiff
applied for a Fleet Bank credit card and was rejected in October

1999. Fleet accessed plaintiff’s Trans Wrld credit report on

3There is no evidence in the record indicating when, if ever, the
Associ ates account was actually renoved by the credit reporting agencies.

6



Sept enber 29, 1999.

| V. Di scussi on

A Summary Judgment

Summary judgnent will be granted when "t he pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R GCv. P

56(c); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986).

The noving party carries the initial burden of denponstrating an
absence of a genuine issue of material fact. Fed. R Cv. P. 56;

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). Facts,

i nferences therefrom and anbiguities nust be viewed in a |ight

nost favorable to the non-noving party. Mtsushita Elec. |ndus.

Co. v. Zenith Radio Corp., 475 U. S. 574, 586 (1986); Anmetex

Fabrics, Inc. v. Just In Materials, Inc., 140 F. 3d 101, 107 (2d

Cr. 1998). "A notion for summary judgnment nmay not be granted
unl ess the court determnes that there is no genuine issue of
material fact to be tried and that the facts as to which there is
no i ssue warrant judgnment for the noving party as a matter of

law.” Cronin v. Aetna Life Ins. Co., 46 F.3d 196, 202 (2d Gr.

1995) .

The initial burden of denonstrating the absence of a



di sputed issue of material fact lies with the noving party.

Celotex Corp., 477 U S. at 323; LeBoeuf, Lanb, G eene & MRae v.

Wrsham 185 F.3d 61, 64 (2d Cr. 1999). “[Where, as here, the
non- novant bears the burden of proof at trial, the novant can
satisfy its burden of production by pointing out an absence of
evi dence to support an essential elenent of the non-novant's

case.” G nsberq v. Healy Car & Truck Leasing, Inc., 189 F.3d

268, 271 (2d Gr. 1999) (citing Celotex, 477 U S. at 323-24; Tops
Mkts., Inc. v. Quality Mts., Inc., 142 F.3d 90, 95 (2d Gr.

1998)); see also LaBounty v. Coughlin, 137 F.3d 68, 72 (2d Cr.

1998) (“The defendants' burden ‘will be satisfied if [they] can
point to an absence of evidence to support an essential el enment

of the nonnoving party's claim’”) (quoting Goenaga v. March of

Dines Birth Defects Found., 51 F.3d 14, 18 (2d Gr. 1995)).

I f the noving party neets this burden, the burden then
shifts to the non-noving party to cone forward with "specific
facts show ng that there is a genuine issue for trial." Fed. R

Cv. P. 56(e); accord Byrnie v. Town of Crommell, 243 F.3d 93,

101 (2d G r. 2001). The non-noving party nust "do nore than
sinply show that there is sone netaphysical doubt as to the

material facts." Matsushita, 475 U S. at 586. | nst ead, that

party must “conme forward with enough evidence to support a jury
verdict inits favor, and the notion will not be defeated nerely

on the basis of conjecture or surmse.” Trans Sport v.

Starter Sportswear, 964 F.2d 186, 188 (2d Cr. 1992) (citation
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and internal quotations omtted); see also G bson v. Anmerican

Broadcasting Cos., 892 F.2d 1128, 1132 (2d G r. 1989).

B. FCRA d ai m

The FCRA, 15 U.S.C. § 1681s-2(b), inposes a duty on entities
responsi ble for furnishing information to consuner reporting
agencies following the receipt of notice of a dispute regarding
the accuracy of information provided by that furnisher to the
consuner reporting agency to:

(A) conduct an investigation with respect to the disputed
i nformati on;

(B) review all relevant information provided by the consuner
reporting agency pursuant to section 168li(a)(2) of this
title;*

(C report the results of the investigation to the consuner
reporting agency; and

(D) if the investigation finds that the information is
i nconpl ete or inaccurate, report those results to all other
consuner reporting agencies to which the person furnished
the information and that conpile and maintain files on
consuners on a nationw de basis.
VWere a plaintiff clains a negligent violation of the FCRA, he
must al so provi de sone evidence from which a reasonabl e
factfinder could conclude that he suffered actual damages as a
result of defendant’s actions in order to survive sunmary

judgrment. See 15 U.S.C. § 16810°% see also Lendino v. Trans

415 U.S.C. § 168li(a)(2) requires a consuner reporting agency to
promptly report notice of any dispute froma consunmer to the person or entity
who provided the information in dispute.

515 U.S.C. § 16810 provides: “Any person who is negligent in failing to

conmply with any requirenment inposed under this subchapter with respect to any
consuner is liable to that consumer in an anobunt equal to the sumof (1) any
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Union Credit Info. Co., 970 F.2d 1110, 1111-12 (2d Cr. 1992);

Cahlin v. General Mdtors Acceptance Corp., 936 F.2d 1151, 1161

(11" Gir. 1991).°¢

Associ ates argues that plaintiff has failed to cone forward
with evidence of actual damages caused by Associates’ all eged
negligence. As the party whose notion focuses on an el enent of
the non-noving party’ s case, Associates points to the absence of
evi dence of actual damages, and the burden then shifts to the
non-noving plaintiff to denonstrate the existence of a materi al

factual dispute as to the existence damages. See Cel otex, 477

U S at 323-24; LaBounty v. Coughlin, 137 F.3d 68, 72 (2d G

1998) .
1. Econom ¢ damages
Not wi t hst andi ng t he hearsay deficiency of plaintiff’s
affidavit, the evidence shows that plaintiff applied for
i nsurance through Col oni al Penn, Col onial Penn requested and
received plaintiff’s credit report while it contained the

i naccurate negative information about the Associ ates account, and

act ual danmmges sustained by the consumer as a result of the failure; (2) in
the case of any successful action to enforce any liability under this section,
the costs of the action together with reasonabl e attorneys fees as determ ned
by the court.”

S«W 1 Ilful nonconpliance” with the FCRA is governed by § 1681n, which
provides for paynent of actual danmages or statutory damages between $100 and
$1,000. As Associates correctly observes, plaintiff’s conplaint does not
al l ege that Associates’ failure to conply with 8 1681s-2(b) was willful,
conpare Conplaint, 3:99cv1481 (JBA), T 24, with § 25; Conplaint, 3:99cv1482
(JBA), T 28, with § 29; and plaintiff’'s brief does not argue that Associ ates’
nonconpl i ance was willful. Accordingly, the Court construes plaintiff’s
conpl aint as all egi ng negligent nonconpliance with FCRA
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plaintiff was denied insurance. Thus, a reasonable factfinder
could infer that the denial of insurance resulted fromthe
negative credit report and was thus caused by Associ ates’

all egedly negligent investigation. See Lendino, 970 F.2d at

1111-12 (summary judgnent i nappropriate where jury could concl ude
t hat defendant caused credit denial).

However, whether a jury could also conclude that plaintiff
suffered any damages as a result of that denial is much |ess
clear. Plaintiff clainms that the Col onial Penn denial of
i nsurance in August 1999 “is fatal to [Associates’] position that
‘no denial’ equals ‘no damages.’” PI. Br. at 4. Associ ates,
however, argues that even if the Col onial Penn insurance deni al
is properly considered part of the summary record, plaintiff “has
not denonstrated that he was forced to obtain insurance at a
hi gher premum that he was unable to obtain insurance and
suffered an uninsured | oss, or that he was ot herw se adversely
affected by the insurance application denial.” Def. Reply Br. at
3. The Court is conpelled to agree with Associates that no
i nference of econom ¢ damage resulting fromthe Col onial Penn
i nsurance deni al can reasonably be drawn fromthis record.”’

Plaintiff also argues that the denial of the Fleet credit

card in Cctober 1999 is sufficient evidence of danages to require

"However, as discussed bel ow, Associates has not denonstrated that the
Col oni al Penn deni al cannot be relied upon as a basis for plaintiff’s claimof
enoti onal danages.

11



trial. However, Associates has submtted an affidavit stating
that “On August 27, 1999, Associates contacted the consuner
reporting agencies to which it reports and instructed themto
delete the trade line itemrelevant to the Account from
plaintiff's credit report.” Hammond Aff. § 6. Although
plaintiff’s brief raises hypothetical questions challenging the
adequacy of this response, he does not identify any evidence
suggesting that Associates did not followits customary or
satisfactory procedures or that Associates informed the consuner
reporting agencies that the renoval order was for sone reason
whi ch m ght have pronpted the agencies to | eave the account on
plaintiff’s credit report (e.g., renoval because of pending
l[itigation). Thus, on this record, the Court finds that no
reasonable trier of fact could conclude that the Fleet card
denial in October 1999 was caused by Associ ates’ negligence, as
Associ ates had instructed the consunmer reporting agencies to
del ete the account in the end of August 1999.8

Finally, plaintiff contends that because of the current
practice of “prescreening” or “providing information about
consuners who neet certain criteria to persons who wish to offer

themcredit,” PI. Br. at 4, “harmnecessarily results from

8Even were there were evidence that Associates’ negligence in some way
contributed to the Fleet denial, notw thstandi ng Associ ates’ August 1999
letter, plaintiff has not identified any damage resulting fromthe deni al
itself. It is undisputed that plaintiff applied for the Fleet card at his
counsel’s direction, and plaintiff has not set forth any evidence that he
suffered either econom c or enotional danages as a result of Associ ates’
conduct in connection with the denial.
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incorrect adverse information froma furnisher, whether the
reporting agency discloses (to a subprine creditor) or does not
di sclose (to a potentially favorable creditor whose advance
selection criteria rejected M. McMIlan out of hand) the
incorrect information.” PI. Br. at 13.

The Second Circuit considered a simlarly specul ative

damages argunent in Casella v. Equifax Credit Info. Servs., 56

F.3d 469, 474 (2d Gr. 1995), in which the plaintiff had argued
that he suffered actual danages because he had | ost opportunities
in the hone | oan nortgage nmarket to take advantage of favorable
interest rates and | ow housing prices as a result of erroneous
credit reports. Although plaintiff had presented evi dence that
“he and his conpanion were actively seeking to purchase a hone,
and that at various times during [the year in which the erroneous
information was on plaintiff’s credit report] they had sufficient
resources to obtain an 80 percent home nortgage in Casella’s
community,” id. at 475, the Second Crcuit held that “in the
absence of any evidence that [Casella] nmade an offer to purchase
property or applied for a home nortgage, the ‘lost opportunity’
damages he all eged were too speculative.” 1d. Here, acceptance

of plaintiff’s argunent that harm necessarily results from

di ssem nation of incorrect information to pre-screeners, absent
any show ng that he woul d ot herw se have been offered or extended
credit or that he suffered any econom c or other damage as a
result of the pre-screening, would require this Court to jettison
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the requirenment of actual danmages, in contravention of both the
statutory | anguage and Second Circuit precedent.
2. Enoti onal distress danages
It is well-settled that actual danmages under the FCRA “may
include humliation and nmental distress, even in the absence of

out - of - pocket expenses.” Casella, 56 F.3d at 474 (citing Gui nond

V. Trans Union Credit Info. Co., 45 F.3d 1329, 1333 (9" Cir.

1995); FEischl v. General Mtors Acceptance Corp., 708 F.2d 143,

151 (5'" Gir. 1983); Thonpson v. San Antonio Retail Merchants

Corp., 682 F.2d 509, 513 (5" Cir. 1982); Bryant v. TRW Inc.

487 F. Supp. 1234, 1240 (E.D. Mch. 1980), aff’'d, 689 F.2d 72
(6'" Cir. 1982)).

In Casella, the Second Circuit upheld the grant of summary
judgment in favor of a credit reporting agency where the
plaintiff had presented no evidence that the defendant had
provided the plaintiff's credit report to any third party during
the time period in which the defendant credit reporting agency
included incorrect information on the plaintiff's credit report.?®

Thus, plaintiff’s argunment “boil[ed] down to the bare contention

SCasel l a i nvol ved an al |l eged FCRA viol ation by a consuner reporting
agency, governed by § 168le, rather than by a furnisher of credit information
such as Associates here. \Whether the Casella requirenent that a third party
have seen the derogatory msinformation would be net in a furnisher liability
case when the furnisher dissem nated the inaccurate information only to a
consumer reporting agency need not be resolved here because plaintiff’'s credit
report reveals that nunmerous entities accessed his report during the tine
period in which Associates’ msinformation allegedly was present on
plaintiff’s credit report, including Colonial Penn, Household Bank, Capita
One, and CGitibank Visa.
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that he is entitled to damages for pain and suffering sinply
because he knew of an inaccurate and potentially damaging itemin
his credit report.” 56 F.3d at 475. The Second Crcuit rejected
that contention, and while declining to reach whether a cause of
action existed under the FCRA absent a denial of credit, held
that “we do not believe a plaintiff can recover for pain and
suffering when he has failed to show that any creditor or other
person ever |earned of the derogatory information froma credit
reporting agency.” 1d.?

Associ ates argues that it is entitled to summary judgnment
because there is no evidence of any enotional distress suffered
by plaintiff caused by its conduct. However, draw ng al
inferences in the light nost favorable to plaintiff, the evidence
in the record is equivocal as to whether plaintiff suffered
enotional distress as a result of Associates’ conduct, thus

precluding entry of summary judgnent on the absence of dammges.!!

°Thus, in the Court’s view, neither plaintiff nor defendant properly
characterizes the holding of Casella. Contrary to plaintiff’s assertions,
Casell a does not stand for the proposition that a denial of credit is not
necessary to make out a FCRA violation, and contrary to defendant’s
assertions, Casella does not itself require a denial of credit to nake out a
FCRA violation. Instead, Casella stands for the proposition that recovery
under the FCRA for pain and suffering is precluded where the plaintiff cannot
show that a creditor was aware of the inaccurate information, because nere
know edge by a plaintiff of potentially damaging credit information is
i nsuf ficient FCRA danages.

Because a reasonable jury could conclude that the Col onial Penn
i nsurance denial resulted fromm sinformation negligently supplied by
Associ ates this Court need not resolve the question left open in Casella, of
whet her a denial of credit or other adverse action is necessary to sustain a
claimfor danages for enotional distress under the FCRA. Cf. @uinond, 45 F.3d
at 1333 (holding that inaccuracies in the credit report alone are sufficient
to justify an award of damages for the enbarrassnent stenm ng therefrom absent
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Plaintiff’s deposition testinony indicates that he was
hum liated only by the Hanpton Hotel incident, which occurred in
1998, prior to the alleged negligence by Associates in
investigating the disputed information, and thus cannot establish
damages caused by Associates. However, in response to a question
about nental anguish, plaintiff replied “Well, like, howdid this
happen, why woul d soneone do that,” and clarified that he was
referring to “the credit, nmy credit being bad. | pay ny bills.
So | just didn’t understand why that was happening.” Pl. Dep. at
62-63. Thus, while a jury m ght conclude that this nental
angui sh, like plaintiff’s humliation, was related to the Hanpton
Hotel incident, such a conclusion is not conpelled by plaintiff’s
general description of distress resulting fromhis bad credit,
and a jury well could determne that plaintiff was referring to
all the conduct which contributed to his bad credit rating,
i ncl udi ng Associ ates’ alleged negligence in investigating the
reported i naccuracy. Accordingly, although this is a close case,
there is sufficient evidence in the record to permt a jury to
conclude that plaintiff suffered actual damages caused by

Associ ates’ conduct, and sunmmary judgnment is therefore denied on

any denial of credit); Dalton v. Capital Assoc., 257 F.3d 409, 418-19 (4"
Cr. 2001) (holding that where a plaintiff alleged that “he suffered enotional
di stress and | oss of reputation as a result of the false report,” summary

j udgment was inappropriate on plaintiff’s FCRA cl ai magai nst a consuner
reporting agency alleging negligence in reporting his crimnal history to a
prospective enpl oyer even where the undi sputed evidence showed that the

enpl oyer did not hire the plaintiff for reasons unrelated to the fal se
report).

16



plaintiff’s FCRA claim

C. Def amati on and M srepresentation Cd ai ns

Associ ates al so has noved for summary judgnment on
plaintiff's state | aw defamati on and m srepresentation cl ai ns.
The FCRA, 15 U.S.C. § 1681h(e), expressly provides that “[e]xcept
as provided in sections 1681n and 1681o of this title, no
consuner may bring any action or proceeding in the nature of
defamation, invasion of privacy or negligence with respect to the
reporting of information against . . . any person who furnishes
information to a consuner reporting agency . . . based in whole
or in part on the report except as to false information furnished
with malice or willful intent to injure such consuner.”

Courts that have considered the neaning of malice, in this
context, “have borrowed the neaning of the termused in the
context of libel litigation; in other words, an allegedly
defamatory statenent will be deened to have been nmade with malice

if the speaker knew it was false or acted with reckl ess disregard

of its truth or falsity.” Welan v. Trans Union Credit Reporting

Agency, 862 F. Supp. 824, 833 (E.D.N. Y. 1994) (citing Thornton v.

Equi fax, Inc., 619 F.2d 700, 705 (8'" Cir. 1980); Waqggins V.

Equi fax Services, Inc., 848 F. Supp. 213, 223 & n.17 (D.D. C.

1993)). Wl Iful, in turn, has been defined as “requiring a
showi ng that the agency knowingly and intentionally commtted an

act in conscious disregard for the rights of others.” 1d.
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(citing Wqggins, 858 F. Supp. at 219; Stevenson v. TRWInc., 987

F.2d 288, 293-94 (5" Gir. 1993)).

Construing the facts nost favorably to plaintiff,
Associ ates’ sole investigation involved conparing plaintiff’s
name and Social Security nunber to that of the account hol der,
and reporting the account as belonging to plaintiff, when in fact
t he account hol der had a different address, phone nunber, date of
birth, enploynment address and work phone nunber. Al though these
facts are sparse, in the absence of any unrebutted evidence from
Associates as to the reasonabl eness of its actions in reporting
the account as belonging to plaintiff, the Court cannot say that
no jury could conclude that Associates acted with reckl ess
disregard for the truth or falsity of the information it
reported. Thus, Associates is not entitled to summary judgnent
on plaintiff’'s defamati on cl aim

Finally, Associates argues that it is entitled to summary
judgnent on plaintiff’s m srepresentation claimbecause a cause
of action for m srepresentation only |lies where the defendant
makes a fal se representation as a statenent of fact, knowing it
was untrue, and for the purpose of inducing plaintiff to act, and
where plaintiff does in fact act upon the representation. Def.

Br. at 8 (citing Statewide Gievance Conm v. Egbarin, No. 19801,

2000 W. 33116077, at *4 (Conn. App. Jan. 23, 2001)). Plaintiff’s
terse response that Associates “m sses the point” that it “nmade
the representation through the credit reporting agencies,” Pl
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Br. at 22, does not address the undisputed fact that here
plaintiff never believed the m srepresentati on made by Associ ates

nor relied upon it in any way. Cf. J. Frederick Schol es Agency

v. Mtchell, 191 Conn. 353, 357 (1981) (describing elenents of

m srepresentation clain). Associates’ notion for sunmmary
judgnent is therefore granted as to plaintiff’s m srepresentation

claim

V. Concl usi on

For the reasons set forth above, Associates’ notion to
strike [Doc. # 201] is DENIED IN PART as to Paragraphs One
t hrough Three and part of Paragraph Four and GRANTED | N PART as
to the remaining part of Paragraph Four. Associates’ notions for
summary judgnent [Doc. ## 163 and 182] are DENIED IN PART as to
plaintiff’'s FCRA and defamation clains, and GRANTED IN PART as to

plaintiff’s m srepresentation claim

I T IS SO ORDERED
/'S

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 19th day of October, 2001.
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