UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
ELI ZABETH MARCZESKI ,

Plaintiff,

- agai nst - : No. 3:98Cv1427 (GG

DI ANA LAW and
GENA BUTLER a/ k/ a | SURENDR

Def endant s.
___________________________________ X

RULI NG ON DEFENDANTS' MOTI ON TO DI SM SS AND FOR SUMVARY JUDGVENT

This case arises out of a prolonged dispute anong three
wonmen who, using various nicknanmes (“nicks”), frequented | esbhian
“chat roons”! on the Internet. Defendants are residents of
Col orado. Plaintiff is a resident of Connecticut. It is not
clear fromthe papers whether plaintiff and defendants have ever
met in person. However, over the course of several years of
“cyberchatting” on the Internet, they devel oped a rel ationship
that ultimately led to this |lawsuit and several others.

Plaintiff alleges that she was defaned, harassed and defrauded of

nmoney and property by these defendants, and clains, inter alia,

that her reputation on the Internet has been ruined forever by

1 A “chat roonf is a discussion forumon the Internet that
allows the participants to engage in “real-tinme” dial ogue by
typi ng nessages to one another that appear al nost imediately on
the others’ conputer screens. Reno v. Anerican Cvil Liberties
Union, 521 U. S. 844, 851-52 (1997). The chat roons can be
private, where the participants are limted to designated
i ndi vidual s, or open to the public.
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t he scandal ous nessages di ssem nated by them Defendants have
pressed crimnal charges against plaintiff for harassnment in the
second degree and, although, no counterclai mhas been asserted,
they claimthat plaintiff has ruined them professionally because
of the allegations in this suit and her conplaints to their

enpl oyers. Mbost recently, another federal suit has been filed in
this district by plaintiff against these defendants, as well as
dozens of others, arising out of her arrest, conviction, and
subsequent involuntary conmtnment in a nental hospital

This Court has serious reservations about whether this
di spute shoul d have ever wound its way into court (much |ess
federal court). Nonetheless, by virtue of the federal diversity
statute, 28 U . S.C. 8§ 1332(a), this matter is properly before the
Court, and we are bound to address the nerits of plaintiff’s
clainms, giving plaintiff the deference that is due all pro se
[itigants.

Def endant s have now noved this Court to dismss plaintiff’s
action against themon the grounds that (1) plaintiff has failed
to state a claimupon which relief may be granted, Rule 12(b)(6),
Fed. R Cv. P.; (2) this Court |acks subject matter jurisdiction
under 28 U. S.C. 8 1332(a) because plaintiff cannot satisfy the
$75, 000 anmount in controversy requirement, Rule 12(b)(1), Fed. R
Cv. P.; and (3) there exist no genuine issues to be tried, Rule
56, Fed. R Cv. P. [Doc. No. 76]. In support of their notion,

def endants have filed a Local Rule 9(c)1 Statenent [Doc. No. 78],

2



and a nmenorandum of law with exhibits, including portions of
plaintiff’'s deposition. [Doc. No. 77]. Plaintiff responded to
this notion with a nmenorandum and a conpil ation of exhibits [ Doc.
No. 80], and an objection to the notion that also includes
exhibits. [Doc. No. 81]. She also filed a notion to strike
addressed to certain of defendants’ exhibits and a portion of
their brief [Doc. No. 82], which the Court has denied in part and
granted in part. [Doc. No. 90]. Defendants then filed a reply
brief [Doc. No. 84], to which plaintiff filed a surreply. [Doc.
No. 87]. Defendants have responded to this surreply, asking this
Court to issue an order prohibiting plaintiff fromfiling any
further papers and declaring the notion fully submtted. [Doc.
No. 88]. However, before the Court had an opportunity to rule on
this request, plaintiff filed yet another reply to defendants’
“continued responses” [Doc. No. 89] and nost recently an
untitled docunment addressed “Dear Cerk.” [Doc. No. 91].

Al t hough many of these filings are procedurally
i nappropriate,?2 in light of the plaintiff’'s pro se status, the

Court has duly considered all of the filings, including all of

2 The Local Rules allow the opposing party to file a
menor andum i n opposition to the initial notion, to which the
nmoving party may (but is not required to) file a reply. Local
Rule 9. Any further nenoranda, such as a surreply, may be filed
only with | eave of court, which was not obtained in this case.
Were the plaintiff not pro se, the Court would have stricken al
filings after the reply brief. However, as discussed bel ow,
given the latitude that nust be afforded pro se litigants, the
Court has allowed these filings.



the exhibits proffered by plaintiff. The Court has al so
carefully reviewed plaintiff’s filings to determ ne whether, in
respondi ng to these notions, she understood the significance of
defendants’ notion to dism ss and for sunmary judgnent. The
Court has concluded that plaintiff does fully appreciate the
significance of these notions. She has responded repeatedly to
each of defendants’ argunments with | egal argunents concerning
what she herself characterizes as the “viable issues for trial”
and has presented evidence in support of her clains.?
Accordingly, after due consideration of all of the papers
t hat have been presented and all of the evidence in the record,
t he Court DEN ES defendants’ notion to dism ss under Rule
12(b)(6) as untinely, DEN ES defendants’ notion to dismss for
| ack of subject matter jurisdiction, and GRANTS I N PART AND
DENI ES | N PART defendants’ notion for sumrary judgment.

BACKGROUND

Al though the material facts of this lawsuit will be
di scussed in nore detail below, the following is a somewhat
sanitized redaction of plaintiff’s pro se conplaint.

In approximately 1995 or 1996, plaintiff nmet defendant Law

3 In fact, in a separate “notion,” plaintiff has wai ved her
demand for a jury trial if her objections to the notion to
dism ss and for summary judgnent are sustained, stating that she
believes it would be in the interests of justice to waive a jury
trial and to have this Court decide the nerits of her civil
action. [Doc. No. 83]. Defendants have indicated that they do
not oppose this “notion” to waive a jury trial. [Doc. No. 86].
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on the Internet. Plaintiff alleges that she and defendant Law
and a nunber of other wonen (sone of whom were involved in
various relationships with one another) “hung out” in a chat room
on the Internet known as “f2fdungeon” (female to femal e dungeon).
Plaintiff’s conplaint discusses in detail the relationships

bet ween t hese wonen, nost of which are totally irrelevant to this
| awsuit since nost of these wonen are not parties to this case.
It appears fromplaintiff’s conplaint that participants in these
chat roons not only “chatted” with one another but al so assuned
different roles vis-a-vis one another. For exanple, plaintiff
all eges that at the recommendati on of one “Stornyl,” she began

pl aying the role of the “subm ssive in training” for another
woman known as “SueB312.” Exactly what that involved is not
evident fromplaintiff’'s conplaint, but it is clear that all of
this took place on the Internet. Plaintiff states that in this
role she would e-mail* SueB312 daily. However, she clains that
when she asked for a “rel ease,” SueB312 becane angry and
belligerent and started a “runor” (presumably on the Internet)
that plaintiff, through an e-nmail, had threatened to ki dnap, cut-
up, and nmutilate SueB312's children. Plaintiff states that she
never wote such an e-mail and was overw ought by this

suggesti on.

4 “E-mail” is short-hand for “electronic mail,” which allows
an individual to send a nessage via the Internet to another
i ndi vi dual or group of addressees. It is akin to a note or

letter. Reno v. Anerican Cvil Liberties Union, 521 U. S. at 851.
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In May, 1996, plaintiff states that defendant Law invited
plaintiff, SueB312, and others into a chat room known as
“#l egal tal k,” which defendant Law had created for the purpose of
di scussing this alleged e-mail fromplaintiff to SueB312.
Plaintiff alleges that defendant Law publicly |ibeled her by
inviting the public into this chat roomto discuss this “dammi ng
e-mail.” She further clainms that her reputation on the Internet
was ruined by virtue of the accusation that she sent this e-nai
and that a nunber of wonen, including defendant Law, called her
I nternet provider and threatened to sue himunl ess she was
di sconnect ed.

Following this incident, plaintiff states that she found a
new provi der and a new “nick,” yet defendant Law was able to
track her down on the Internet.

I n approxi mately August, 1997, plaintiff alleges that
def endant Law solicited her online to be a silent partner in a
restaurant and catering business for gays and | esbians that Law
wanted to start. Defendant Law needed $100,000 to buy property
and build a restaurant. Plaintiff does not claimto have sent
any noney or property in response to this request, and it does
not appear that this restaurant business ever got off the ground.

About this tinme defendant Butler entered the picture as the
“l'ive-in |l over” of defendant Law and began “chatting” with
plaintiff online.

From August to Decenber, 1997, plaintiff clains that



def endant Law continually solicited noney fromher. After the
restaurant business, Law s next proposed venture was a publishing
busi ness for which she needed $10,000. Plaintiff states that she
sent her a $1,000 voice-digital canera and a scanner. Plaintiff
al so sent her $475.00 for the publishing business, as well as
anot her $500. 00 for defendant Butler to purchase snow tires for
her car. Plaintiff concedes that the $500 was a gift.

From Sept enber, 1997 to June 24, 1998, plaintiff clains that
def endants Law and Butler continued to harass her, threaten her,
stalk her on the Internet and by tel ephone, and solicited others
to libel and harass her. During this time, defendants al so
accuse plaintiff of harassing themon the tel ephone and over the
| nt ernet.

I n Septenber and Decenber, 1997, plaintiff states that she
wote Law a letter expressing her love for her and indicating
that she could not continue to call her until her feelings
returned to a friendship only basis. Plaintiff alleges that
def endant Law called her nunerous tinmes but she refused to answer
t he tel ephone.

Plaintiff clains that defendant Butler, out of jeal ousy over
plaintiff’s relationship with defendant Law, harassed plaintiff
by sending her e-mail nessages accusing her of being nentally
ill, telling her how ugly she was, and threatening to contact the
FBI about her. She also clains that defendant Butler repeatedly

e-mail ed her, “YOU ARE WANTED BY THE IRS, IRS, IRS, IRS, IRS,



IRS, . . .” Despite changing her Internet nicknanmes on several
occasions, plaintiff states that defendants were still able to
track her down on the Internet.

As further harassnent and defamation, she alleges that they
published in a topic windowin a chat room “Antrack derails” and
“Anmtrack is wanted by the IRS.” One of plaintiff’s “nicks” was
“Amtrak,” and plaintiff clainms that the public was able to view
this defam ng topic w ndow.

She further clains that defendants asked her Internet
provi der to di sconnect her based upon their fal se accusations
that she had threatened themw th bodily harm She all eges that
def endant Law solicited others online to harass her and stal k her
on the Internet and to publicly libel her to get plaintiff off
the Internet and to destroy her reputation. She also clains that
defendants fabricated her e-mail, manipul ated her e-mail, and
edited it.

In February, 1998, the aninpbsity and harassnent between the
parties escalated to the point that defendants called the
Col orado Springs police and then the New London Connecti cut
police about plaintiff. Plaintiff alleges that defendants al so
solicited others to call the police to confirmtheir accounts of
the harassnent. Plaintiff was arrested and, after entering a

pl ea of nolo contendere, was convicted of harassnment in the

second degree. (Plaintiff’s clains relating to her arrest and

conviction are part of another suit filed in this District).
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On July 15, 1998, plaintiff filed this |lawsuit against
def endants Law and Butler, as well as two corporate officers of
MCl, defendant Law s enployer. (Plaintiff clainmed that defendant
Law accessed the Internet during business hours while at work at
MCl, using an MCl-owned conputer, MI telephone |ines, and an M
| nternet access account. This Court dism ssed the MCl defendants
for lack of personal jurisdiction.) In her conplaint, plaintiff
al | eges that defendant Law solicited, harassed and stal ked her on
the Internet and tel ephone; that she solicited others to harass
and stalk her; that she threatened plaintiff with bodily harm
over the Internet and on the tel ephone; that she publicly Iibeled
and sl andered plaintiff on the Internet; that she defrauded
plaintiff by taking noney for an investnent that may or may not
exist; that she filed false allegations, including fabricated e-
mail, wth the police. Plaintiff further alleges that defendant
Butler publicly libeled and sl andered her and harassed her via
the Internet. She clains as damages $10, 000, 000.

DI SCUSSI ON

Def endants’ Mdtion to Dism ss under Rule 12(b)(6)

Def endants ask this Court to dismss plaintiff’s conpl aint
for failure to state a clai mupon which relief nmay be granted,
pursuant to Rule 12(b)(6), Fed. R GCv. P. A notion raising this
defense “shall be made before pleading. . . .” Rule 12(b), Fed.
R Cv. P. Defendants have answered plaintiff’s conplaint and,

in fact, have previously filed a notion to dismss. Their Rule
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12(b)(6) motion is untinely and will be denied.®> However, as

di scussed bel ow, defendants’ challenge to the |egal sufficiency
of plaintiff’s clains will be considered in connection with their
nmotion for summary judgnent.

1. Defendants’ Mtion to Dismss Under Rule 12(b)(1)

Def endants al so ask this Court to dismss plaintiff’s
conplaint under Rule 12(b)(1), Fed. R CGv. P., for |ack of
subject matter jurisdiction because plaintiff cannot satisfy the
$75, 000 anmount in controversy requirenent of the federal
diversity statute, 28 U S.C. § 1332(a). Unlike a Rule 12(b)(6)
nmotion, a notion to dismss for |lack of subject matter
jurisdiction my be nmade at any tine, and the Court need not
confine its evaluation to the face of the pleadings. Modie v.

Federal Reserve Bank, 58 F.3d 879, 882 (2d G r. 1995); see also 2

Moore’s Federal Practice 8 12.30[1], [3] (3d ed. 2000).

Def endants claimthat, despite plaintiff’s demand for “10
mllion” dollars in her conplaint, she cannot reasonably allege
damages in excess of $75,000, the m ni mumrequired anmount for
diversity jurisdiction under 28 U S.C. 8§ 1332(a). Defendants
calculate that plaintiff damages total only several thousand
dol l ars, which represents the anmount of noney and the cost of the

itens that plaintiff clains to have sent to defendants, which

> Even if it were tinely, the Court would be required to
convert it to a Rule 56 notion for sunmary judgnent because of
defendants’ reliance on matters outside the pleadings. Rule
12(b), Fed. R Cv. P.
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itens were allegedly not returned.

Plaintiff responds that she is seeking “10 mllion for al
Conpensatory damages, Punitive damages, Negligent danmages,

I ntentional negligent danmages, and Intentional Punitive damages,”
whi ch include “financial |osses” for “nedical expenses, postage,
i nk, paper, travel expenses,” and presumably the cost of the
items she clainms to have sent to defendants; her pain and
suffering caused by defendants’ |ibel and fraud; damages for her
resul ting depression and problens with eating and sl eepi ng; plus
punitive damages. She also clains to have “suffered great
damages” as a result of defendants’ alleged public |ibel of her,
whi ch she clains ruined her life, her reputation, her character,
and her friendshi ps.

Plaintiff’s conplaint, on its face, satisfies the anount in
controversy requirement. She has pl ed damages of $10, 000, 000.
Under the test established by the Suprene Court in St. Pau
Mercury Indemity Co. v. Red Cab Co., 303 U S. 283, 288-89

(1938), “the sumclainmed by the plaintiff controls if the claim
is apparently made in good faith. It nust appear to a | egal
certainty that the claimis really for less than the
jurisdictional ambunt to justify dismssal.” The Second Circuit
has stated that there is a “rebuttable presunption” that the face
of the conplaint is a good faith representation of the actual

anount in controversy. Toongook Am, Inc. v. Shipton Sportswear

Co., 14 F.3d 781, 784 (2d Cir. 1994). Nevertheless, the Court
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may dismss the conplaint if it appears to a “legal certainty”
that plaintiff’'s clains are really for |less than the

jurisdictional anmbunt. St. Paul Mercury Indemnity Co., 303 U. S

283, 288-89 (1938). 1In so doing, the Court is required to | ook
at plaintiff’s clains as of the date that the conplaint was filed
and aggregate all of her clains, since the diversity statute
confers jurisdiction over “civil actions” rather than specific

clains alleged in a conplaint. Wl de-Meskel v. Vocational

Instruction Project, 166 F.3d 59, 62 (2d Cr. 1999).

Addi tionally, the Court should include plaintiff’s punitive
damage clains to the extent that punitive damages may be

recovered under governing state law. Bell v. Preferred Life

Assur. Soc., 320 U. S. 238, 240 (1943); Schreiber v. Blankfort, 76

F.R D. 474, 476 (D. Conn. 1977).

The Court has no difficulty in concluding that plaintiff’s
demand for $10, 000,000 was not made in good faith. No reasonable
jury could award plaintiff damages of this magnitude based on the
facts alleged by plaintiff. Mre troubling, however, is the
guestion of whether the Court can conclude with “legal certainty”
that plaintiff’s clains, in the aggregate, do not exceed $75, 000.
Plaintiff has asserted clains for |ibel, slander, fraud,
harassnent, and filing fal se statenents with the police |eading
to plaintiff’s arrest. She has sought recovery of certain nonies
and property provided to defendants, as well as danages for

physi cal and enotional injuries and damage to her reputation.
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She al so seeks punitive damages.® Although her special damages
(on which defendants focus al nost exclusively) clearly do not
approach the $75,000 mark, her other conpensatory damages are far
nore difficult to quantify with any degree of certainty.

Al t hough we have grave reservations as to whether this case
shoul d be in court, much less in federal court, neverthel ess,
given the breadth of plaintiff’s clainms for damages, we cannot
conclude with “legal certainty” that plaintiff has not net the
anount in controversy requirement in order to invoke this Court’s
diversity jurisdiction. Therefore, we deny defendants’ notion to
dismss plaintiff’s conplaint for |ack of subject matter

jurisdiction.

6 Wth respect to her punitive damage claim punitive
damages may be recovered under Connecticut tort |aw where the
def endant acted with reckless indifference to the rights of the
plaintiff or intentionally and wantonly viol ated those rights.
Venturi v. Savitt, Inc., 191 Conn. 588, 592 (1983). 1In
Connecticut, punitive damage awards are limted to the
plaintiff’s litigation expenses |ess taxable costs. See, e.q.,
Chanpagne v. Raybestos-Mnhattan, Inc., 212 Conn. 509, 559
(1989); Alainmp v. Royer, 188 Conn. 36, 42 (1982). A pro se
plaintiff cannot recover attorney’'s fees for his or her own
l[itigation efforts. Lev v. Lev, 10 Conn. App. 570, 575 (1987).
Therefore, any punitive danages that plaintiff could recover wll
be severely limted.
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[, Def endants’ ©Mdtion for Summary Judgnent

Initially, defendants ask this Court to deemadmtted al
material facts set forth in their Local Rule 9(c)l Statenent
because plaintiff has failed to file a Local Rule 9(c)2 Statenent
admtting or denying defendants’ statenents and setting forth
each issue of material fact as to which she contends there is a
genui ne issue to be tried. See Local Rule 9(c).

The Local Civil Rules of this District require a novant for
summary judgnent to include a “Local Rule 9(c)l1l Statenent”
setting forth in separately nunbered paragraphs “a conci se
statenent of each material fact as to which the noving party
contends there is no genuine issue to be tried.” Defendants
claimthat plaintiff has failed to conply with the Local Rules
because she has not filed a Local Rule 9(c)2 Statenent
controverting the statenents set forth by defendants and,
therefore, their notion for sunmary judgnment shoul d be granted.

The requirenents of Local Rule 9(c) nust be tenpered by the
deference that we are required to give pro se litigants. The
Second Circuit has cautioned that a notion for summary judgnment
cannot be granted against a pro se litigant unless the record
reflects that she was told or otherw se understood the
requi renents and consequences of a Rule 56 notion for summary

judgnent. Vital v. Interfaith Medical Center, 168 F.3d 615, 620-

21 (2d Gr. 1999). This includes the fact that all assertions of

material fact in the novant’s affidavits will be taken as true
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unless the pro se litigant contradicts those factual assertions
in one or nore affidavits made on personal know edge or by
submtting other materials as provided in Rule 56(e). MPherson
v. Coonbe, 174 F.3d 276, 280, 282 (2d Cir. 1999). In Vital, the
Second Circuit reversed the district court’s granting sumrmary
j udgnment against a pro se plaintiff who had not submtted a
statenent of disputed facts as required by the |ocal rules,
stating that it was not clear that the plaintiff knew that he was
required to present counter-affidavits or other docunentary
evidence as to every genuine issue of material fact that he
w shed to preserve for trial. 168 F.3d at 621 (original
enphasis). There is nothing in the record in this case to
indicate that plaintiff was advised that she was required to file
a Local Rule 9(c)2 Statenent and the consequences of her failing
to file such a Statenent.

Additionally, in this case, plaintiff’s failure to file a
Local Rule 9(c)2 Statenent is inconsequential. First,
def endants’ Local Rule 9(c)1 Statenent [Doc. No. 78] does not
conply with the requirenents of the Local Rules in that they have
set forth legal contentions rather than material facts as to
whi ch they contend there is no genuine issue for trial. See
Local Rule 9(c)l. Second, plaintiff has repeatedly addressed
each of defendants’ contentions in her various filings, often
with statements such as “This is a lie!” The Court has been nore

t han adequately apprised of plaintiff’s position as to each of
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def endants’ contentions.

Therefore, in light of the Second Circuit’s holdings in
Vital and McPherson, and based upon the filings that the Court
has received fromplaintiff, this Court nust deny defendants’
nmotion for summary judgnment on the ground that plaintiff failed
to file a Local Rule 9(c)2 Statenent.

We now turn to the substance of defendants’ sumrary judgnent
nmotion, in which defendants argue that there are no genuine
i ssues of material fact as to any of plaintiff’s clains and,
therefore, defendants are entitled to judgnment as a matter of
I aw.

The general principles applicable to summary judgnent
notions are well-settled. Under Rule 56(c), Fed. R Cv. P.
summary judgnent shall be rendered forthwith “if the pleadings,
depositions, [and] answers to interrogatories . . . together with
the affidavits . . . showthat there is no genuine issue as to
any material fact and that the noving party is entitled to
summary judgnent as a matter of law.” The burden of show ng that
there is no genui ne factual dispute rests upon the noving party.

See Gallo v. Prudential Residential Servs., Ltd. Partnership, 22

F.3d 1219, 1223 (2d Cr. 1994). 1In assessing the record to
determne if such issues exist, we are required to resol ve al
anbiguities in favor of the party agai nst whom sunmary j udgnment
is sought and to draw all perm ssible inferences in that party’s

favor. See Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 255
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(1986). This renedy, which precludes a trial, is properly
granted only when no rational jury could find in favor of the

non-nmovi ng party. Carlton v. Mystic Transp., Inc., 202 F.3d 129,

133 (2d Cr.), cert. denied, 120 S. . 2718 (2000).
Mor eover, we nust read the pleadings of a pro se plaintiff
liberally and interpret them*®“to raise the strongest argunents

that they suggest.” Burgos v. Hopkins, 14 F.3d 787, 790 (2d G r

1994) .

Al though plaintiff’s conplaint sets forth all of her clains
in a single count, she characterizes her clainms as |ibel, fraud,
harassnent, stal king, threatening, and mani pul ation of plaintiff
for noney and property. (Pl.’s Mem dated 10/13/00 at 8).

Def endants, on the other hand, have attenpted to dissect
plaintiff’s conplaint into seven separate causes of action, which
they characterize as solicitation via the Internet, harassnent
via the tel ephone and Internet, stalking via the Internet,
threatening bodily harmvia the Internet and tel ephone, public
i bel and slander via the Internet, defrauding plaintiff of
money, and filing false allegations with the police. Defendants
then argue as to each claimthat Connecticut common-|aw does not
recogni ze that particular cause of action or that there are no
genui ne issues of material fact and that defendants are entitled
to judgnent as a matter of |aw

Plaintiff’s pro se conplaint cannot be carved into seven

di screte pieces, as defendants woul d have us do. Instead, we
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nmust consider the conplaint inits entirety to discern whether
the allegations, when liberally construed in the |ight nost
favorable to plaintiff, state a cause of action under Connecti cut
| aw, regardless of the |abels placed on these clains by

plaintiff. See Ferran v. Town of Nassau, 11 F.3d 21, 22 (2d G

1993), cert. denied, 513 U S. 1014 (1994)(holding that the focus
of the Court nust be on whether plaintiff’s conplaint states any
valid ground for relief). Applying these principles, we now
consi der each of defendants’ asserted grounds for summary

j udgnent .

A Solicitation Via the |Internet

Def endants assert that plaintiff has failed to state a
legally cognizable claimfor civil solicitation in that any noney

delivered by plaintiff to defendants was done as an inter vivos

gift.

Plaintiff clains that defendant Law asked her for $100, 000
to start a restaurant for gays and | esbians and for $10,000 to
start a publishing business. Plaintiff was to be a “silent
partner” in these business ventures. |In response to these
requests for noney, plaintiff states that she sent defendant Law

approxi mately $500,% as well as a scanner and a voice digital

" \When deposed, plaintiff clarified that these particul ar
clainms are only against defendant Law. (Pl.’s Dep. at 33).

8 Plaintiff has produced copies of two nbney orders sent to
defendants. (Pl.’s Dep. at 36). One of these she now concedes
was a birthday gift, but the other she clains was sent as a
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canera for the publishing business.® Plaintiff clains that
def endant Law defrauded her of this noney and equi pnment based
upon her fraudul ent m srepresentati ons concerni ng these business
ventures that she never intended to start and never did start.
See, e.q., Pl.’s hj. to Defs.” Mot. to Dismss at | 7.

Def endant Law deni es maki ng any m srepresentations, stating
t hat any conversations about these businesses to plaintiff were
just about her “dreans” of starting a business. Defendant clains
that any noney or itens sent by plaintiff were a gift and further
deni es recei pt of sone of these itens and clains that others were
returned. Plaintiff denies that any of these itens were
ret urned.

Al t hough defendant characterizes plaintiff’s claimas one
for “solicitation,” it appears that plaintiff is attenpting to
plead a claimfor fraud. To state a cause of action for fraud,

she nust establish that (1) a fal se representati on was nmade as a

result of defendant’s fraudul ent solicitation of noney from her.

° Plaintiff also clains to have sent defendants
approximately $700 worth of equi pnment of a sexual nature, but
concedes that this was a gift. (Pl.’s Dep. at 53).

She al so states that she gave defendant Law a TENS unit. (TENS
stands for transcutaneous electric nerve stinulation. It

i nvol ves the application of skin electrodes to nerve endings in
order to block the transm ssion of pain signals to the brain.
Heritage Fam |y Library Medical Encycl opedia at 878 (Southwestern
Conpany 1998)). Plaintiff states that this was not a gift and

def endant Law has not returned the TENS unit. This m ght give
rise to a claimfor replevin, but it is not part of plaintiff’s
fraud claimsince plaintiff does not allege any m srepresentation
by defendant Law that induced her to give this TENS unit to Law
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statenent of fact; (2) it was untrue and known to be untrue by
the person making it; (3) it was made to induce the other person
to act upon it; and (4) the latter did so act on it to his

injury. Mller v. Appleby, 183 Conn. 51 (1981).

Gven the leeway that is due pro se litigants, the Court
finds that plaintiff has sufficiently pled the elenents of a
claimfor fraud. The Court further finds genuine issues of
mat eri al fact concerni ng whet her defendant Law made any fal se
statenents to plaintiff to obtain noney and equi pnent for the
busi ness ventures; what noney and itens were actually sent by
plaintiff; what itenms, if any, were returned; and whether any of
the itens sent by plaintiff were gifts. Therefore, the Court
deni es defendants’ summary judgnent notion as to plaintiff’s
claimfor fraud.

B. Har assment over the Internet and Tel ephone

Def endants next argue that plaintiff has failed to state a
| egally cognizable claimfor civil harassnent in that she has not
suffered any damages and that any claimshe has for harassnent is
crimnal in nature and should be filed with the State Attorney
General’s Ofice.

Plaintiff has alleged that defendants harassed her over the
t el ephone and Internet and solicited others to do |ikew se. She
has provided printed copies of Internet conmunications between
plaintiff and defendant Butler in which Butler states that |IRS

agents had been called about plaintiff and that they were | ooking
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for her. See Pl.’s (bj. to Defs.” Mdt. to Dismss, Exh. A-10 at
11-15. Butler further accuses plaintiff of fraud. In printed
copies of these Internet conmuni cations, these accusations are
repeated over and over again. |d. Plaintiff also clains that
def endants reported her to the FBI, although she offers no proof
in support of that claim She further alleges that defendants
repeatedly called her enployer, telling himthat she was
recei ving noney under the table. She also asserts that
defendants called her Internet providers to have her di sconnected
because she was an “on-line killer” and that they solicited
others to do |ikewi se. She clains to have recei ved nmany
harassi ng tel ephone calls from defendants. Defendants have
deni ed that they harassed plaintiff in any manner what soever and
argue instead that it was plaintiff who was harassing them
There are factual issues in this regard.

Contrary to defendants’ assertion that plaintiff’s only
avenue of relief is to file a crimnal charge agai nst defendants,

plaintiff may bring a civil action for harassnent. See dark v.

Dam ani, 12 Conn. App. 805 (1987). Moreover, plaintiff has

al | eged danages resulting fromthe clainmed harassnent. She
states that she suffered depression, problens with sleeping and
eating, pain and suffering and certain financial |osses including
medi cal expenses. Thus, summary judgnent nust be denied on the

grounds asserted by defendants.
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C. Stalking via the |Internet

Def endants next argue that plaintiff has failed to state a
| egal |y cogni zable claimfor stalking via the Internet. They
argue again that plaintiff’s only avenue of recourse is to file a
crim nal charge agai nst defendants.

We do not read plaintiff’s conplaint as attenpting to set
forth a separate claimfor stalking, as that termis defined by
Connecticut’s Penal Code.® She does not allege that defendants
followed her or lay in wait for her so as to cause her to fear
for her physical safety. Instead, in using the term“stalking,”
plaintiff is referring to defendants’ all eged harassnent of her
by tracki ng her down on through various Internet Service
Provi ders, despite the fact that she repeatedly changed the
ni cknames that she was using on the Internet. This is part of
her harassnment claim Therefore, to the extent plaintiff is
attenpting to assert a separate clai magainst defendants for
“stal king” her on the Internet, that claimis dism ssed.

O herwise, we will treat what plaintiff describes as “stalking
via the Internet” as part of her harassnent claim

D. Assault

Def endants assert that plaintiff has failed to allege the

10 Connecticut’s Penal Code defines stalking in the second
degree as when a person, with intent to cause anot her person to
fear for his physical safety, willfully and repeatedly foll ows or
lies in wait for such person and causes such ot her person to
reasonably fear for his physical safety. Conn. Gen. Stat. 8§ 53a-
181d.
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el ements of assault. Plaintiff does not allege that she was
assaul ted by either defendant.!! An assault requires an overt
act evidencing an attenpt to do bodily harm which falls short of

an actual battery. See DeWtt v. John Hancock Mut. Life lnsur.

Co., 5 Conn. App. 590, 594 (1985). A threat by tel ephone or on
the Internet is not a civil assault. Douglass B. Wight, John R

FitzGerald & WIlliam L. Ankerman, Connecticut Law of Torts § 8

(3d ed. 1991). Therefore, although we do not read plaintiff’s
conplaint as asserting an assault claim to the extent that such
a claimis asserted, it is dismssed.

E. Def amati on

Def endants argue that plaintiff has failed to allege the
el ements of defamation (libel or slander) in that the undi sputed
evi dence establishes that defendants made no defamatory
statenents concerning plaintiff. Defendants al so assert that
there is no clear identification of parties because defendants
used plaintiff’s screen name, which at tinmes was used incorrectly
(“AMIRACK” instead of “AMIRAK’). Further, defendants clai mthat
plaintiff did not suffer any danages as a result of the all eged

defamati on. W consider these argunents in the reverse order

1 Plaintiff does assert that while she was involuntarily
hospitalized allegedly as a result of actions of defendants, she
was sexual ly groped by a nmal e patient, sexually harassed and
assaulted, spit on by HV infected patients, and subjected to
cruel, unusual, and inhuman puni shnent. These are not clains for
an assault by these defendants and it does not appear that
plaintiff is claimng otherw se.
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Wth respect to defendants’ argument that plaintiff did not
suffer any damages as a result of the all eged defamation, as
di scussed above, plaintiff has claimed general damages for
physical injuries and enotional distress. Special danages are
not a required el enent of a cause of action for |ibel per se,
whi ch includes publications accusing plaintiff of crimnal
conduct. This would include the alleged defamati on accusi ng

plaintiff of threatening by e-mail to cut up, mutilate and

torture soneone’ s children (discussed below). See Battista v.

United Illumnating Co., 10 Conn. App. 486, 491, cert. denied,

204 Conn. 802-03 (1987); Connecticut Law of Torts 8§ 146, 147.

It would not, however, include the alleged defamatory statenent,
“Antrack derails,”' which would require proof of special danages
such as a pecuniary |oss caused by the defamation. Wth respect

to this statenent, plaintiff would have to prove nore than injury

2 pPlaintiff clains that defendants defaned her when they
di splayed in a “topic wndow' in tw chat channels known as
“f 2f dungeon” and “Bi f endonme, ” the phrase “Antrack derails,”
referring to plaintiff whose “nick” at the tine was “Amrak.” As
di scussed below, there is no evidence that anyone viewi ng this
message understood it to refer to plaintiff. Further, there is
no evi dence that anyone who viewed this understood what
defendants intended by the term*“derails.” See Restatenent
(Second) Torts 8§ 563, cnt. b (“[A]lthough the person nmaking the
communi cation intends it to convey a defamatory neaning, there is
no defamation if the recipient does not so understand it.”).
| ndeed, we are unclear what this neans. Plaintiff also conplains
of defendants’ publishing in a “topic wi ndow the nessage
“Antrack is wanted by the IRS.” Defendants deny that they
publ i shed this nmessage. Again, plaintiff has provided no
evi dence that defendants were the source of this nessage or that
anyone who viewed this nessage knew that “Antrack” referred to
plaintiff.
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to her reputation, or that she had been subjected to public
ridicule, or that her association with friends had been adversely
affected. 1d. She nust show a pecuniary | oss or other special
damage caused by the defamatory statenents. This she has not
done and, therefore, this defamation claimw |l be di sm ssed.

As to defendants’ argunent that there was no clear
identification of plaintiff by the alleged defamation, at a
m ni mum there are genuine issues of material fact as to the
al |l eged defamation that took place in the chat room“#l egaltal k.”
Plaintiff used a nunber of nicknanes on the Internet. Fromthe
content of the Internet nessages provided to the Court by
plaintiff, it would appear that the parties knew wi th whom and
about whom they were “chatting.” Based on the record before us,
we cannot infer that no one would have known to whomthis
referred. Therefore, we decline summary judgnent on that basis.

This is not necessarily true with respect to plaintiff’s
def amati on cl ainms concerning the topic headi ngs published by
defendants that “Amtrack Derailed” or that “Amrack is wanted by
the IRS.” To the extent that nmenbers of the public could view
t hese topic headings on the Internet, there is no evidence that
anyone understood that “Antrack” referred to plaintiff, one of

whose many “ni cks” was “Antrak.” See Restatenent (Second) Torts

8§ 564, cm. a (“It is necessary that the recipient of the
def amat ory communi cati on understand it as intended to refer to

the plaintiff.”). Plaintiff bears the burden of proving that
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these defamatory statenments were published to someone who
understood themto refer to her. This she has not done.

| nst ead, she has specul ated that thousands of people could have
seen these topic headi ngs and sonehow understood that they
referred to her, yet has failed to produce a single statenent
from anyone attesting to that fact. W find any possible
connection between plaintiff and this alleged defamation too
tenuous to support a viable claimfor |ibel.

We now turn to the final issue raised by defendants as to
whet her there is any evidence in the record that defendants
actually libeled plaintiff. Plaintiff has alleged that in My,
1996, defendant Law created a chat roomcalled “#l egaltal k”*® in
which plaintiff and a nunber of other wonen partici pated.
According to plaintiff, the “public” was invited to

participate.' Plaintiff asserts that defendants set up this

13 The individual defendants have not submtted any of
their owm affidavits in support of their notion for sunmary
judgnent. However, prior to obtaining counsel, they filed sworn
responses to plaintiff’s conplaint (which the Court treated as an
answer), that address sone of plaintiff’s charges. In response
to plaintiff’'s claimthat defendant Law set up a chat room call ed
“#l egaltal k,” defendant Law states under oath that the chat room
she set up was called “lawchat,” the nane having been chosen
because of her last name. This was a chat room where peopl e
could participate by invitation only. She denies having set up
“#legaltal k,” but that issue is not particularly relevant to
plaintiff's defamation claim Even if this chat roomwere set up
by soneone el se, defendants could have libeled plaintiff by
publ i shing defamatory statenents about plaintiff to third parties
in this chat room

¥ Plaintiff's deposition testinony is equivocal in this
regard. She stated that defendant Law invited people to this
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chat roomto publicly libel plaintiff. The |ibel concerns an e-
mail that plaintiff allegedly sent to a woman whose “ni ck” was
“SueB312,” in which SueB312 clains that plaintiff threatened to
ki dnap, cut-up and nutilate SueB312's children. Plaintiff states
that this informati on was fal se and that defendants knew it was
fal se, ¥ but they perpetuated it anyway by discussing this
defamatory e-mail on a public chat channel. Plaintiff clains
that this ruined her reputation on the Internet permanently.

Def endant Law admts to opening up a chat roomto try to
help plaintiff straighten out this matter. She states that it
was a private chat roomto which she invited certain persons to
try to nmedi ate the di scussion anong the parties as to whet her
there was such an e-mail fromplaintiff to SueB312. Defendant
Law deni es that she ever saw the e-mail and states that she never
made any defamatory statenents concerning the alleged e-mail. To
the contrary, defendant Law expressed her opinion that she did
not think there was such an e-mail.

There is no evidence in the record that either defendant

publ i shed or republished the defamatory e-mail or nmade any

chat roomand “it seened |i ke she m ght have or may have nade it
private, but people kept comng in so it wasn't private. . . .~
(PI.”s Dep. at 8).

1 |n fact, plaintiff alleges that defendant “Law did not
believe the allegation that [plaintiff] had witten this daming
letter and did support [plaintiff] enotionally and hel ped
[plaintiff] somewhat restore [her] reputation. . . .” (Pl.’s

Conpl .).
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statenents of a defamatory nature concerning plaintiff’s sending
this e-mail on “#l egaltalk” or in any other chat room or forum
The Court has carefully read all of the printed conputer nessages
that plaintiff has provided. Wile the alleged e-mail from
plaintiff to SueB312 was discussed in “#legaltalk,” the two major
participants in this discussion were plaintiff and SueB312. There
is not a single defamatory statenent about this e-mail by either
def endant .

In fact, a careful reading of plaintiff’s conplaint and
deposition indicates that she is not claimng that defendants
actually made these statenents. Her charge is that they created
“#l egal tal k” where the subject of plaintiff’s alleged e-mai
coul d be discussed publicly. There is nothing in the record to
support this claim and there is no | egal basis for inposing any
liability on either defendant for any defamatory statenents nade
by others. See, e.q., Conmmunications Decency Act, 47 U S.C. 8§
230(c) (1) (creating federal imunity as to any cause of action
that woul d make interactive conputer service provider |iable for
information originating wwth third-party user of service); Zeran

V. Anerica Online, Inc., 958 F. Supp. 1124 (E.D. Va.), aff’'d, 129

F.3d 327 (4th Gr. 1997), cert. denied, 524 U S. 937 (1998);

Lunney v. Prodigy Services, Co., 683 N Y.S 2d 557 (1998), aff’'d,

94 N.Y.2d 242 (1999), cert. denied, --- US ---, 120 S. . 1832

(2000) .

Plaintiff also alleges that during this “brief period” she
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was call ed nanes such as “scum” “sline,” and “bitch.” Again,
she does not attribute this nane-calling to either defendant nor
does she indicate to whom if anyone, these statenents were nade.
Plaintiff also alleges that defendants nmade defamatory
statenents to her Internet provider, requesting that he
di sconnect her for threatening bodily harmon the Internet.
She has not provided any evidence to support this claim
Plaintiff also clainms that defendants told her enpl oyer that
she was taking noney under the table. Again, she has provided no
evidence in support of this claim
There are no ot her defamatory statenents all eged by
plaintiff. Therefore, we find that summary judgnent is
appropriate in defendants’ favor on plaintiff’s defamation
cl ai ns.

F. Filing False Affidavits with the Police

Plaintiff’s final claimagainst defendants is that they
filed false affidavits with the New London and Col orado Spri ngs
police, accusing plaintiff of being an on-line killer, in order
to procure her arrest and also solicited others to do |ikew se.
Plaintiff further alleges that defendants used “cut and paste e-
mai | s” to have her arrested. She enphasi zes repeatedly that she
is not asserting a claimfor false arrest in this lawsuit. See,
e.g., Pl.”s Mm to Defs’. M to Dismss at 4. Rather, she is
conplaining only of the filing of false statenents and e-mails by

def endant s.
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Def endants argue that plaintiff is attenpting to assert a
claimfor malicious prosecution, which she cannot do because she
was convicted of the crine of harassnent in the second degree.
Plaintiff responds that she was not convicted. She entered a

pl ea of nolo contendere and she now asserts her innocence of this

crine.
An essential elenent in an action for malicious prosecution
is the discharge or acquittal of the plaintiff in the prior

crimnal proceeding. Fusario v. Cavallaro, 108 Conn. 40 (1928).

In this case, although plaintiff is now contesting her guilt, she
cannot prove that the charges were discharged or that she was
acquitted. Therefore, her claim (if any) for nalicious
prosecution nust fail.

That, however, does not dispose of plaintiff’s claimagainst
defendants for allegedly filing false affidavits. Filing false
affidavits could also constitute libel, if in fact the affidavits
were fal se and defendants acted with malice or with the intent to
m sl ead the police. Plaintiff nust show nore than negligence.

See Abrahans v. Young & Rubicam 979 F. Supp. 122, 127 (D. Conn.

1997) (citing LaFontaine v. Famly Drug Stores, Inc., 33 Conn

Supp. 66, 78 (1976)). The only evidence in the record concerning
statenents nade to the police about plaintiff are in the police
report attached to defendants’ nenorandum in which the police
report that defendant Law related that plaintiff had been

harassi ng her in “chat roons” and had been | eaving threatening
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phone nmessages. There is no evidence to support plaintiff’s

cl ai mthat defendants accused her of being an “on-line killer.”
Def endant s have provi ded sufficient docunentation to support
their belief that they were being harassed by plaintiff to defeat
any claimby plaintiff that they were acting with malice or with
the intent to deceive the police. See Defs.’” Affs. in Resp. to
Pl.’s Compl. & Exh. # 2 (e-mails fromLaw to plaintiff telling
plaintiff to quit calling and e-mailing). Therefore, we grant
summary judgnent in favor of defendants on plaintiff’s defamation
cl ai m based on the filing of false reports with the police and on
her malicious prosecution claim

CONCLUSI ON

Accordingly, defendants’ notion to dismss for failure to
state a clai mupon which relief may be granted is DEN ED [ Doc.
No. 76]. Defendants’ notion to dismss for |ack of subject
matter jurisdiction is DENIED. Defendants’ notion for sunmary
judgrment is GRANTED | N PART AND DENI ED I N PART. To the extent
that plaintiff has attenpted to assert a claimfor assault or
stal king (apart from her harassnent clain), sunmary judgnment is
granted in favor of defendants. As to plaintiff’s defamation
claim summary judgnent is granted in favor of defendants. As to
plaintiff’s claimfor filing false reports with the police,
summary judgnent is granted in favor of defendants. On
plaintiff’s harassnment and fraud cl ains, sunmary judgnment is

deni ed.
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Di scovery in this case is now closed and all dispositive
noti ons have been ruled upon. The only clains remaining in this
case are plaintiff’'s clains for harassnent and fraud. This case
is referred to Magistrate Judge Wlliam|. Garfinkel for purposes

of settl enent.

SO ORDERED

Date: Novenber 2, 2000.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge

32



