UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

EDWARD & KATHRYN SHATTUCK,
Hantiffs,

V. : Civil Action No. 3:00CV63 (CFD)
TOWN OF STRATFORD, ET AL.,

Defendants.

RULING ON DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

The plaintiffs, Edward and Kathryn Shattuck, brought this action against the Town of Stratford,
LisaBiagiardli (the Tax Callector for the Town of Stratford), Cathy Bloxsom (atax clerk for the Town
of Stratford), and Detective Rondd Blauvdt (a police officer for the Town of Stratford) pursuant to 42
U.S.C. § 1983, dleging deprivation of their conditutiond rights arisng out of their arrests. The plaintiffs
aso assert various related Connecticut state law causes of action, including intentiona infliction of
emotiond distress, negligent infliction of emotiona distress, malicious prosecution, and libel.>  Pending
are the defendants Blauvet' s and Town of Stratford' s (“ Stratford”) Motion for Summary Judgment
[Doc. # 41] and defendants Bloxsom’'s and Biagiardlli’s Motion for Summary Judgment [Doc. # 45].

For the following reasons, both motions are GRANTED.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. §8§ 1331, 1343(a)(3) and
1367(a). Persond jurisdiction is not disputed.



|. Factuad Background?

On May 29, 1997, plaintiff Edward Shattuck went to the Stratford tax office to obtain arefund
of automobile property taxes previoudy paid by his fiancee, plaintiff Kathryn Carbone® It was
Shattuck’ s contention that Carbone had overpaid those taxes for Grand List Year 1993. As proof,
Shattuck presented a clerk, defendant Cathy Bloxsom, with photocopies of two purported tax
releases-one from May 24, 1995, indicating that Carbone had paid her motor vehicle taxes through
Grand Lisgt Year 1993 and the other, from October 18, 1993, dso indicating that Carbone had paid her
taxesin full through Grand List Year 19934

The parties agree that the May 24, 1995 release was genuine.®> However, Bloxsom and her
supervisor, defendant Biagiardlli, were immediately suspicious of the tax rel ease dated October 18,
1993 for three reasons:. 1) the taxes for Grand List Y ear 1993 had not been determined, nor were

owing, as of October 18, 1993,° 2) a check of the computerized tax records by Bloxsom showed no

2The following facts are taken from the parties motion papers and Local Rule 9(c) statements
and are undisputed unless indicated.

3 Shattuck and Carbone were married on October 10, 1997 and Kathryn changed her last
name to Shattuck. For clarity, thisfactua recitation will refer to Kathryn Shattuck as Kathryn
Carbone.

“The “rdleases’ were actudly on formsthat are provided taxpayers by Stratford so that they
may be given to the state department of motor vehicles to register automobiles for which delinquent
taxes preclude regidtration.

>The amount paid on May 24 1995, which is undisputed, was $1,418.21. Apparently, that
provided the basis for the threshold amount for larceny in the third degree, as discussed infra

STaxes related to the October 1, 1993 Grand List would become due July 1, 1994. See Conn.
Gen. Stat. 8 12-40 et seg. The plaintiffs do not dispute this. See Def.’sLocal R. 9(c)(1) statement
[Doc. #47], 1 7-8; Pl."s Local R. 9(c)(2) statement [Doc. # 54], 1 7-8.
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overpayment by Carbone, and 3) there were apparent “irregularities’ on the completed form. Upon
request, plaintiff Shattuck subsequently produced the origind release. According to Biagiardli,
however, there were anumber of problems with thet release: the samped signature of Biagiardlli on the
“origina” release did not match ether of the two sgnature stamps used by the tax office and gppeared
to have been “traced;” the release was not printed on blue paper; it was larger than the stlandard
releases, it was not customary for the tax office employeesto initid the completed form; the handwriting
was not that of any tax office employee; and the printing was off-center on front and back. Biagiardli
concluded that the document was aforgery.

After discussng the Stuation with the Finance Director of the town, Biagiareli contacted the
Stratford police. The complaint was initidly investigated by an officer LoSchiavo, who conducted a
brief interview with Bloxsom during which she gave her account of the Stuation with Shattuck.
Theresfter, the police investigation was handled by defendant Blauvelt. On June 2, Biagiardlli provided
Blauvelt with a memorandum detailing the irregularities that she had observed in the purported October
18, 1993 rdlease. On June 12, Biagiardli gave Blauvdt a sworn statement which indicated that she had
checked the Town' stax records and that no duplicate payments had been made by Carbone, and no
motor vehicle taxes were paid on October 18, 1993 by her. On June 13, Biagiardli gave Blauvet
another siorn statement which essentidly restated her previous two statements.

During the course of his investigation, defendant Blauvelt aso spoke with Shattuck and
Carbone anumber of times, but Carbone refused to give any written satement. The plaintiffsdso did

not provide defendant Blauvelt with any documentation supporting the authenticity of the October 18,



1993 release, such as a bank statement or canceled check.” The plaintiffs did indicate that they had
original tax releases from other Stratford residents which they believed demondtrated that there were
not any irregularities with the October 18, 1993 release, but defendant Blauvelt did not ask to view
those releases.

Warrants for the arrests of Carbone and Shattuck were issued on June 25, 1997 by a
Connecticut Superior Court Judge on gtate felony charges of attempted forgery in the second degree
and attempted larceny in the third degree for Carbone and conspiracy to commit larceny in the third
degree for Shattuck, based on Blauvelt’s application for the warrants. 1n September 1998, however,
the charges againgt both the plaintiffs were dismissed

The plaintiffs amended complaint asserts five causes of action. Counts One, Two, Three, and
Four are assarted againg dl four of the named defendants. Bloxsom, Biagiardlli, Blauvet, and the Town
of Stratford. Count One alleges that the defendants deprived the plaintiffs of their rights to be free from
fdse arrest and malicious prosecution secured by the Fourth and Fourteenth Amendments of the United
States Constitution and 42 U.S.C. § 1983. Counts Two, Three, and Four assert state law claims of
intentiond infliction of emotiona distress, negligent infliction of emotiond distress, and maicious
prosecution. Count Five, asserting a state law claim for libdl, is only asserted againgt defendants
Biagiardli, Bloxsom, and Blauvdt. The plaintiffs seek compensatory and punitive damages as well as
attorney’ s fees and costs.

The defendants have moved for summary judgment asto al counts on a number of bases,

"They maintained that the October 18, 1993 payment was madein cash.
8The record does not indicate the reason for the dismissals.
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including quaified immunity for the individua defendants on the § 1983 dams.

Il.  Summary Judgment Standard

In asummary judgment motion, the burden is on the moving party to establish that there are no
genuineissues of materid fact in dispute and thet it is entitled to judgment as a maiter of law. See Fed.

R. Civ. P. 56(c); Anderson v. Liberty L obby, Inc., 477 U.S. 242, 256 (1986). A court must grant

summary judgment “‘if the pleadings, depositions, answers to interrogatories, and admissons on file,

together with the affidavits, if any, show that there is no genuine issue asto any materid fact.”” Miner v.

City of Glens Fdls, 999 F.2d 655, 661 (2d Cir. 1993) (citation omitted). A dispute regarding a
materid fact is genuine “‘if the evidence is such that a reasonable jury could return averdict for the

nonmoving party.”” Aldrich v. Randolph Cent. Sch. Dig., 963 F.2d 520, 523 (2d Cir. 1992) (quoting

Anderson, 477 U.S. a 248). After discovery, if the nonmoving party “has faled to make a sufficient
showing on an essentid eement of [its] case with respect to which [it] has the burden of proof,” then

summary judgment is appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The Court resolves “dl ambiguities and draw[g] al inferencesin favor of the nonmoving party in
order to determine how areasonable jury would decide.” Aldrich, 963 F.2d at 253. Thus, “[o]nly

when reasonable minds could not differ asto the import of the evidence is summary judgment proper.”

Bryant v. Maffucdl, 923 F.2d 979, 982 (2d Cir. 1991); see aso Suburban Propane v. Proctor Gas,

Inc., 953 F.2d 780, 788 (2d Cir. 1992).

[11. Count One: Claims under 42 U.S.C. § 1983

Section 1983 provides that any person who, acting under color of law, “subjects or causes to

be subjected, any Citizen of the United States or other person within the jurisdiction thereof to the



deprivation of any rights, privileges, or immunities secured by the Congtitution and the laws’ of the
United States shdl be lidble to the injured party in actions at law. 42 U.S.C. § 1983. The plaintiffs
dlege that dl the named defendants have acted to deprive them of their congtitutiond rights under
81983. However, the plaintiffs theories for § 1983 ligbility are not clear in one respect. The plaintiffs
clearly assert that their condtitutiond rights to be free from fase arrest and mdicious prosecution,

derived from the Fourth Amendment, were violated. See Caldarolav. Caabrese, 298 F.3d 156, 161

(2d Cir. 2002) (“§ 1983 clam for fdse arrest derives from an individud’ s right to remain free from

unreasonable saizures.”); Fulton v. Robinson, 289 F.3d 188, 195 (2d Cir. 2002) (“[T]o prevail on a

81983 clam againgt a Sate actor for maicious prosecution, a plaintiff must show aviolaion of hisrights
under the Fourth Amendment.”). More confusing, however, is the plaintiffs contention that their arrests
condtituted a“denid of due process of law.” The Court interprets the plaintiffs invocation of “due
process’ as an acknowledgment that the Fourth Amendment rights they assert, to be free from unlawful
arrest and malicious prosecution, are applied to the states through the Due Process clause of the

Fourteenth Amendment, and not a separate and additiond congtitutiond clam. See Albright v. Oliver,

510 U.S. 266 (1994) (fdse arrest clam under § 1983 to be judged under Fourth Amendment and not
under Fourteenth Amendment substantive due process).

Accordingly, the congtitutiona false arrest and malicious prosecution clams will be addressed
asto each defendant.’

A. Defendant Blauvet

“The parties do not dispute that defendants Blauvelt, Bloxsom, and Biagiardlli were acting at al
times under color of Sate law.



The plaintiffs claim that the arrests made by defendant Blauvelt condtituted false arrests and
malicious prosecution in violation of the Fourth Amendment. “ A fase arrest by a Sate actor implicatesa

person's Fourth Amendment rights and may raise a cognizable clam under 8 1983.” See Cook V.

Sheldon, 41 F.3d 73, 77 (2d Cir.1994). “A § 1983 fdse arrest claim requires the plaintiff to establish
that (1) the defendant intentionally arrested him or had him arrested; (2) the plaintiff was aware of the
arrest; (3) there was no consent to the arrest; and (4) the arrest was not supported by probable

cause” See Arumv. Miller, 193 F. Supp.2d 572, 585 (E.D.N.Y. 2002) (citing Singer v. Fulton

County Sheriff, 63 F.3d 110, 118 (2d Cir.1998); United States v. Ceballos, 812 F.2d 42, 50 (2d

Cir.1987)). Further, “[i]n order to prevall on a8 1983 clam againgt a state actor for malicious
prosecution, a plaintiff must show aviolaion of his rights under the Fourth Amendment . . . and

establish the dements of a maicious prosecution under state law.” Fulton v. Robinson, 289 F.3d 188

(2d Cir. 2002) (internal citations omitted). Under Connecticut state law, to establish mdicious
prosecution, the plaintiff must demondrate that the “initiation or procurement of the initiation of crimind
prosecution with maice for a purpose other than bringing an offender to justice; that the defendant
acted without probable cause, and the criminal proceedings terminated in favor of the plaintiff.” Clark

V. Town of Greenwich, No. CvV00177986, 2002 WL 237854, at * 3 (Conn. Super. Jan. 24, 2002);

see ds0 QSP, Inc. v. Aetna Casualty and Surety Co., 256 Conn. 343, 361 (2001) (holding that in
malicious prosecution or vexatious litigation suit “it is necessary to prove want of probable cause,

malice and atermination of [the] suit in the plaintiffs favor”) (ctations and interna quotation marks



omitted).® Hence, if probable cause existed for the arrest, the plaintiffs cannot satisfy the elements of
ather afdse arrest clam or amaicious prosecution clam under 8 1983. “The threshold issue for the
Court iswhether, on the facts dleged, [the plaintiff’ g right to be free from arrest without probable
cause was violated. This question is primary both for a 8 1983 fdse arrest or malicious prosecution
andyss. . .[becauseg] the existence of probable cause is a complete defense to acivil rightsclam

dleging fase arest or mdicious prosecution.” Garciav. Gasparri, 193 F.Supp.2d 445, 449 (D. Conn.

2002) (citing Curley v. Village of Suffern, 268 F.3d 65, 69-70 (2d Cir. 2000)).

Defendant Blauvdt assarts that he is entitled to qudified immunity from liability for these dams.
The law of qudified immunity iswell settled in the Second Circuit:

Qudified immunity shidds government officids from ligbility for cvil damages as aresult of ther
performance of discretionary functions, and serves to protect government officials from the
burdens of costly, but insubstantia lawsuits. Government actors performing discretionary
functions are shielded from liability for civil damages insofar as their conduct does not violate
clearly established statutory or congtitutiona rights of which a reasonable person would have
known. Even where the plaintiff’s federd rights and the scope of the officid’ s permissble
conduct are clearly established, the qudified immunity defense protects a government actor if it
was objectively reasonable for him to believe that his actions were lawful at the time of the

1%In order to dlege a cause of action for malicious prosecution under § 1983, [a plaintiff] must
assart, in addition to the elements of malicious prosecution under state law, thet therewas. . . a
aufficient pogt-arraignment liberty restraint to implicate the plaintiff's fourth amendment rights” Rohman
v. New York City Trangt Auth., 215 F.3d 208, 215 (2d Cir. 2000) (citing Murphy v. Lynn, 118 F.3d
938, 944-46 (2d Cir. 1997)). “The fourth amendment right implicated in amalicious prosecution action
isthe right to be free of unreasonable saizure of the personH.e., the right to be free of unreasonable or
unwarranted restraints on persond liberty. A plaintiff asserting afourth amendment mdicious
prosecution claim under 8 1983 musgt therefore show some deprivation of liberty consistent with the
concept of ‘seizure’” |d. (quoting Singer, 63 F.3d a 116, and citing Murphy, 118 F.3d at 944).
“[Slince the gist of aclam for maicious prosecution is abuse of the judicia process, aplaintiff pursuing
such aclam under § 1983 [dso] must show that the seizure resulted from the initiation or pendency of
judicia proceedings” 1d. (citation omitted). The Court need not address whether the plaintiffs have
satisfied this dement, however, in light of itsfinding infra as to probable cause.
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chalenged act. The objective reasonableness test is met—and the defendant is entitled to
quaified immunity—if officers of reasonable competence could disagree on the legdity of the
defendant’ s actions.

Lennon v. Miller, 66 F.3d 416, 420 (2d Cir. 1995) (citations and interna quotation marks omitted).

The Lennon Court “recogniz[ed] the apparent anomaly of holding that summary judgment is
gppropriate when atrier of fact would find that reasonable officers could disagree.” 1d. at 421.
However, the Court reasoned, “in qualified immunity cases, we are not concerned with the correctness
of the defendants conduct, but rather the ‘ objective reasonableness’ of their chosen course of action.”
Id. Indeed, because one of the purposes of qudified immunity isto prevent “fear of persond monetary
ligbility and harassing litigation” from interfering with government officids duties, “the identification and

digposd of insubgtantia claims by summary judgment is encouraged.” Leev. Sandberg, 136 F.3d 94,

101-02 (2d Cir. 1997) (quoting Anderson v. Creighton, 483 U.S. 635, 638 (1987)) (interna quotation

marks omitted); see also Mitchdll v. Forsyth, 472 U.S. 511, 526 (1985) (the quaified immunity

entitlement is an “immunity from suit rather than a mere defenseto liability . . . [it] is effectively logt if a
caseis erroneoudy permitted to go to trid.”).

Asto thefirg part of the andyss-determining whether a particular right was* clearly
edtablished” for purposes of ng aclam of quaified immunity—the Second Circuit has ingtructed
the digtrict courts to consider three factors:

(1) whether the right in question was defined with ‘ reasonable specificity’; (2) whether the

decisond law of the Supreme Court and the applicable circuit court support the existence of

the right in question; and (3) whether under preexigting law a reasonable defendant officia

would have understood that his or her acts were unlawful.

Jarmosen v. Smith, 945 F.2d 547, 550 (2d Cir. 1991). Here, there is no question that the plaintiff had




acondtitutiond right to not be arrested without probable cause and that the relevant case law iswell
established on this point. See Cadarola, 298 F. 3d a 161 (“ There is no dispute that this broad right to

be free of arrest without probable cause [is] clearly established”) (quoting Lee v. Sandberg, 136 F.3d

94, 102 (2d Cir. 1997); Ricaiuti v. New York City Trangt Auth., 124 F.3d 123, 128 (2d Cir.1997)

(right not to be arrested without probable cause is clearly established); Oliveirav. Mayer, 23 F.3d 642,
648 (2d Cir.1994) (same). The part of the qudified immunity andyss asto officer Blauvdt which
requires more attention, then, is whether reasonable police officersin his Stuation would have
understood the arrest of the plaintiffs to be unlawful. The Second Circuit has repestedly held thet:
A police officer is entitled to qudified immunity shielding him or her from adam for damages
for false arrest where (1) it was objectively reasonable for the officer to believe there was
probable cause to make the arrest, or (2) reasonably competent police officers could disagree

as to whether there was probable cause to arrest.

Ricciuti v. New York City Trangt Auth., 124 F.3d 123, 128 (2d Cir.1997) (citing Galino v. City of

New Haven, 950 F.2d 864, 870 (2d Cir.1991).

Probable Cause Based on a Warrant

Qudified immunity for Blauvelt must dso be andyzed in the context of the arrests of the

plaintiffs following warrants issued by the Connecticut Superior Court Judge. In Mdley v. Briggs, 475

U.S. 335 (1986), the U.S. Supreme Court held that police officers may be entitled to qualified
immunity for arrests based on warrantsissued by ajudge or magidirate. The Court explained that the
issueis “whether a reasonably-trained officer in [the defendants'] position would have known that his
affidavit failed to establish probable cause and that he should not have applied for the warrant.”

Maley, 475 U.S. a 345. It concluded that the officer “will not be immune if, on an objective badis, it is
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obvious that no reasonably competent officer could have concluded that a warrant should issue; but if
officers of reasonable competence could disagree on thisissue, immunity should be recognized.” |Id. at
341. The Second Circuit has expanded on Maley by g&ting:

A police officer who reliesin good faith on awarrant issued by a neutral and detached
magigtrate upon afinding of probable cause is presumptively shidded by qudified
immunity from persond liability for damages. Golino v. City of New Haven, 950 F.2d
864, 870 (2d Cir.1991). Police activity conducted pursuant to awarrant rarely will
require any deep inquiry into reasonableness because a warrant issued by a magistrate
normally suffices to establish that alaw enforcement officer has acted in good faith.
United Statesv. Leon, 468 U.S. 897, 922 (1984). However, “the officer’ sreliance
on the magistrate’ s probable-cause determination and on the technica sufficiency of the
warrant he issues must be objectively reasonable” 1d. The court’sinquiry into
reasonablenessis limited to determining whether a reasonably well-trained officer
would have known that the warrants wereillegal despite the magisirate’ s authorization.
Id. at 922 n.23.

Smmsv. Village of Albion, New York, 115 F.3d 1098, 1106 (2d Cir. 1997).

Thus, the issuance of warrants for the plaintiffs arrests for forgery and larceny crestesa

presumption that it was objectively reasonable for Blauvelt to beieve that there was probable cause to

support them.*! See Galino v. City of New Haven, 950 F.2d 864, 870 (2d Cir. 1991), cert. denied,

1 Carbone was charged with attempt to commit forgery in the second degree in violation of
Conn. Gen. Stat. 88 53a-49 and 53a-139 and attempt to commit larceny in the third degree in violation
of Conn. Gen. Stat. 88 53a-49 and 53a-124. Shattuck was charged with conspiracy to commit
larceny in the third degree in violaion of Conn. Gen. Stat. 88 53a-48 and 53a-124.

Conn. Gen. Stat. 53a-139 provides, in relevant part, that a person is guilty of forgery in the
second degree if “he fasady makes, completes or aters awritten instrument . . . which is or purportsto
be, or which is caculated to become or represent if completed . . . (2) apublic record or an instrument
filed or required or authorized by law to befiled in or with a public office or a public servant.”

Conn. Gen. Stat. 53a-124 provides, in relevant part, that a person is guilty of larceny in the
third degree when he commits larceny under 53a-119 and “(2) the value of the property . . . exceeds
onethousand dollars. .. .” 53a119 defineslarceny as awrongfully taking, obtaining or withholding
another’ s property with the intent to deprive the owner of that property or to appropriate the same to
himsdf or athird party.

11



505 U.S. 1221 (1992). The Court must next examine whether the plaintiff has produced evidence to
overcome this presumption such that a reasonable juror could conclude that Blauvelt's reliance on the
judge s probable cause determination and on the technica sufficiency of the warrants was objectively
unreasonable. 1d. Asindicated by the Second Circuit, thisinquiry involves an examination of whether
areasonably well-trained officer would have known that the warrants were illegd despite thejudge's
authorization.

Here, the plaintiffs have put forth no materid evidence from which areasonable juror could
conclude that Blauvelt knew or should have known that the warrants lacked probable cause®? Itis
undisputed that Blauvet had three statements—two of them under oath—from Biagiardlli, the Tax
Collector for the Town of Stratford, detailing the irregularities of the purported October 18, 1993
release, the results of her search of the Stratford tax records, and the fact that an October 1993 tax
payment would not have been possible for the 1993 Grand List. Also, it was reasonable for Blauvet to

rely on Biagiardli’ s information. When an anonymous informant provides information, that informant’s

The attempt statute, Conn. Gen. Stat. 8§ 53a-49, provides in rlevant part that “(a) A personis
guilty of an attempt to commit a crimeif, acting with the kind of menta state required for commission of
the crime, he: . . . (2) intentionally does or omits to do anything which . . . isan act or omisson
condtituting a subgstantia step in a course of conduct planned to culminate in his commission of the
cime”

The conspiracy satute, Conn. Gen. Stat. 53a-48, providesin relevant part “(a) A personis
guilty of conspiracy when, with intent that conduct congtituting a crime be performed, he agrees with
one or more persons to engage in or cause the performance of such conduct, and any one of them
commits an overt act in pursuance of such conspiracy.”

2In ng the reasonableness of Blauvet’ s determination that there was probable cause, it
should be noted, as the Second Circuit observed in arecent decision regarding the application of
quaified immunity, that “probable cause is an assessment of probabilities, not an ascertainment of
truths” Loriav. Gorman, No. 01-7964, 2002 WL 31122154, at *13 (2d Cir. Sept. 26, 2002).
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religbility and veracity must be carefully scrutinized. See lllinoisv. Gates, 462 U.S. 213, 238-39

(1983); Cddarolav. Caabrese, 298 F.3d 156, 162 (2d Cir. 2002); see dso Floridav. JL., 529 U.S.

266, 270 (2000); o, too, with government informants such as a“ cooperating witness.” See Soindli v.

United States, 393 U.S. 410 (1969); Aquilar v. Texas, 378 U.S. 108 (1964). However, “if an

unguestionably honest citizen comes forward with areport of crimina activity--which if fabricated
would subject him to crimind ligbility . . . rigorous scrutiny of the badis of hisknowledge [ig]
unnecessary.” Gates, 462 U.S. at 233-34.

The Second Circuit recently reviewed the standard for gpplying qudified immunity in -~ 8
1983 fdse arest dlams when the arresting officer relies on information obtained from third partiesin

Caldarolav. Caabrese, 298 F.3d 156 (2d Cir. 2002). In Cddarala, the defendant police officer had

arrested the plaintiff based on information gathered by two private investigation firms. In declining to
grant summary judgment on the basis of qudified immunity, the district court did not reach the question
of whether the information provided by the private investigation firms congtituted probable cause for an
arrest because there were no factsin the record indicating the rdliability and veracity of the private
firms. The Second Circuit reversed, however, reasoning thet in Stuations where an informant is
identified or identifiable, thus subjecting him or her to later accountability for any misnformation then

“the concerns outlined in Augilar and Soindli [regarding the veracity of “professond” crimind

informants) ... are a the very least reduced ...” 298 F.3d at 167. Rather, the Court concluded, “when
an average citizen tenders information to the police, the police should be permitted to assume that they
are dedling with a credible person in the absence of specia circumstances suggesting that might not be

thecase” |Id. at 165 (quoting United States v. Fooladi, 703 F.2d 180, 183 (5™ Cir. 1983)) (internal
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guotation marks omitted). Here, Biagiardli’ s information was entitled to even more credibility
because the information was provided under oath, thus subjecting her to the pendties of perjury. See
Gates, 462 U.S. at 233 (weight to be given if fabrication would subject informant to crimind ligbility).
Other factors dso increased the rdiability of Biagiardli’sinformation. For example, she was a public
officid, the information provided was within the scope of her duties, and it was corroborated by the
town tax records. In particular, there was no record of the October 18, 1993 payment by Carbone
and such bills would not have been issued until the summer of 1994, based on the October 1, 1993
Grand Lig.

In addition to Biagiardli’ s sworn satements, Blauvedt had the opportunity to review the release
itsdlf, which on its face contained suspiciousindicia. These factors dso bolgter the objective
reasonableness of Blauvelt's assessment that there was probable cause for the plaintiffs arrests.

The plaintiffs argue that Blauvdt’ s rdliance on Biagiardli’ s information was unreasonable
because of hisfailure to view the other tax releasesin their possesson. However, the plaintiffs concede
that Blauvet gave each of them more than one opportunity to provide him with their verson of events.
They dso concede that they had the opportunity to provide exculpatory evidence to Blauvdt in the
form of canceled checks or bank statements—evidence which they did not produce. Nevertheless, the
plantiffs dlege that by falling to view the other tax rdeasesin thelr possesson defendant Blauvet failed

to fulfill hisduty to investigate carefully.*®

BThe plaintiffs gpparently believe that if defendant Blauvelt had considered these other releases,
he would have come to the conclusion that most of the “irregularities’ identified by defendant Biagiardlli
were not actudly indicia of forgery, but rather were common to many other tax releases issued by the
Tax Collector’ s office. See the discussion of the specific “irregularities’ in the release, infra, however.
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Blauvet'srefusd to consider the other tax releases* does not negate the reasonableness of his

determination that probable cause existed for their arrests. The Second Circuit in Caldarola noted in

response to aSmilar argument by the plaintiff in that case that the defendant “was not required to
explore and eliminate every theoreticaly plausble clam of innocence before making an arrest.” |d. at
167-68 (quoting Ricciuti, 124 F.3d at 128)(interna quotation marks omitted).”> Smilarly, in Krausev.
Bennett, 887 F.2d 362 (2d Cir. 1989), the Second Circuit found that an investigating officer was
entitled to qudified immunity notwithstanding that he had failed to consder possibly exculpatory

evidence offered by the plaintiff. In Krause, the defendant police officer arrested the plaintiff for

possession of stolen property after observing a stop sign in the plaintiff’sgarage. See Krause, 887
F.2d 365-66. The plaintiff maintained that he had no knowledge of its prior theft, and that the sgn had
been obtained from afriend. Seeid. a 365. The plantiff gave the officer the friend’ s phone number,
but the officer did not cal the friend. Seeid. Nevertheless, the Court held that the failure to cdl did not
S0 taint the investigation as to make unreasonable the officer’ s conclusion that probable cause existed.
The Court reasoned that:

It isimmaterid that a more thorough investigation by [the police officer] might have

reveded that [the plaintiff’ s friend] redly did find the Sgn in his house when he moved

intoit. ... It bearsrepeating that probable cause does not require an officer to be certain

that subsequent prosecution of the arrestee will be successful. It istherefore of no
consequence that amore thorough or more probing investigation might have cast doubt

1Blauvet acknowledges that Shattuck claimed he had other tax releases and that “1 never
asked him to bring them in and he never brought them in.” Opposition to Defendants Ronad Blauvelt
and Town of Stratford Motion for Summary Judgment [Doc. # 52], Ex. J, a 94.

BNotably, the defendant in Caldarola, unlike Blauvelt here, was not acting pursuant to an arrest
warrant, see Cadarola, 298 F.3d 156, and thus was not entitled to the presumption that he had
probable cause to make an arrest.
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upon the Stuation.

Id. at 371 (citations and interna quotation marks omitted). Here, asin Caldarola and Krause, the fact

that a further investigation might have included consideration of other releases does not negate
Blauvelt's objectively reasonable determination that there was probable cause for the plaintiffs arrests
basaed on the information provided by Biagiardli.

Challenges to the probable cause presumption afforded by a warrant can adso be made

pursuant to Franksv. Delaware, 438 U.S. 154 (1978). Inthe crimina context, a defendant can

overcome the presumption of probable cause afforded by awarrant under Franks by demondrating
that 1) the defendant either intentionally or with reckless disregard for the truth made a false statement
in hiswarrant gpplication and 2) the neutral magistrate would not have issued the warrant but for the
fase satement. See Franks, 438 U.S. at 155-56. This Franks analyss has been gpplied to civil cases
involving a chalenge to the presumption of qudified immunity afforded by awarrant. See, eq.,

Magnotti v. Kuntz, 918 F.2d 364, 368 (2d Cir. 1990); Willocksv. Dodenhoff, 110 F.R.D. 652, 655-

59 (D. Conn. 1986).
The only cdlams here that could be construed as a Franks chalenge againg Blauvdt are his
reliance on the information recelved from Biagiardli and hisfailure to st forth in his warrant

application'® that the plaintiffs had offered to show him the similar releases. Asto the former, the

18The affidavit of Blauvelt that was submitted with the warrant application gpparently no longer
exigs. See Def.’sMem. in Supp. of Mot. for Summ. J. [Doc. #42], a 11 fn.3. The plaintiffs do not
dispute, however, that the information provided in the affidavit mirrors the incident report of Blauvelt set
forth at Ex. 1 to the Affidavit of Ronad Blauvet in support of his Motion for Summary Judgment [Doc.
#44].
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plantiffs dam thet
[a] reasonable jury could find from the facts of this case that the fase tatement (that the
plaintiffs had forged defendant Biagiardli’ s Sgnature) made by defendant Biagiardlli was
included in the warrant affidavit, that the fal se Satement was made with reckless disregard
for itstruth, that the false statement was relevant to the issue of probable cause (for the
charge of forgery); and that a judge would not have issued the warrant based on a
corrected affidavit (i.e., without the false statement).
Mem. in Opp. to Def.’s Mot. for Summ. J. [Doc. # 55], at 10.
“To suppress evidence obtained pursuant to an affidavit containing erroneous information, the
defendant must show that: (1) the claimed inaccuracies or omissions are the result of the affiant’s
deliberate falsehood or reckless disregard for the truth; and (2) the aleged falsehoods or omissions

were necessary to the [issuing] judge s probable cause finding.” United States v. Canfidd, 212 F.3d

713, 717-18 (2d Cir. 2000) (citations and interna quotation marks omitted). Thus, the plaintiffs claim
that materia misrepresentations were made by Biagiardli does not undermine the objective
reasonableness of Blauvet’ s reliance on the warrants, absent a showing that he knew of or recklessly
disregarded the falgity of those satements. Evenif the reliability of Biagiardli’ sinformation were to be
chdlenged, however, there were sufficient indicia of itsreiability in Blauvet' sincident report. For
example, the report set forth the following: 1) that taxes for the 1993 Grand List could not have been
paid as early as October of 1993, 2) that the Stratford tax records showed no payment in October
1993 and 3) the specific suspicious aspects of the October 1993 release were apparent on itsface. As
to the claimed misrepresentations by Biagiardli regarding the “irregularities’ of the rdlease, even if the
plaintiffs points are conceded, those aleged “fasehoods’ were not necessary to afinding of probable

cause. The plaintiffs clam the following: blue paper had not dways been used for the releases; some
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releases were initialed by tax office personnd, like the October 18, 1993 release (notwithstanding
Biagiardli’ s satement that tax office employees’ initids were never entered on releases); and
imperfectly completed releases were not dways redone, as Biagiardlli contends. See Pl.’sMem. in
Opp. to Def.’sMot. for Summ. J. [Doc. # 55], at 2-3.1" However, even those modificationsin the
warrant gpplication would not have changed the conclusion that probable cause for their arrests was
dill present. Asto omitting from the warrant application the offer by the plaintiffs to show the other
releases, that dso would not have changed the conclusion of probable cause. In other words, even if
Blauvelt had made these changes and included that information in his warrant applicetion, thereis no

guestion that probable cause would still have been satisfied. See Veardi v. Wash, 40 F.3d 569, 573-

74 (2d Cir. 1994). The other indiciaof forgery that are undisputed-the apparent tracing of Biagiarelli’s
sggnature, the off-center printing front and back, the “cutting off” of her sgnature, the larger Sze of the

October 18, 1993 release, and the unfamiliar handwriting—as well as the tax record information, more

than satisfied probable cause for the plaintiffs arrests. Because, under Madley and Gdlino, a
reasonable officer in Blauvelt’s pogition could rely on the magistrate’ s determination that there was
probable cause for the plaintiffs arests, Blauvelt is entitled to qualified immunity.*8

For the forgoing reasons, the defendants Motion For Summary Judgment [Doc. #41] is

YIntheir Locd Rule 9(c)2 satement, the plaintiffs aso deny that Biagiardlli knew the
handwriting of her employees and that the sgnature of Biagiarelli was traced, but presented no evidence
asto these points. See Pl.’sLoc. R. 9(c)(2) Statement [Doc. # 54].

18This qudified immunity anaysisin the context of considering summary judgment is also subject
to the requirement that the materid facts upon which qudified immunity is based be undisouted. See
Catier v. Lussier, 955 F.2d 841, 844-45 (2d Cir.1992). Here, there are no genuine disputes as to
these materid facts which congtituted sufficient probable cause for Blauvet to seek the arrest warrants.
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GRANTED asto Count One of the amended complaint asit gpplies to defendant Blauvelt.

B. Dedendat Biagiadli

The plaintiffs § 1983 clamsfor fdse arrest and maicious prosecution againgt Biagiarelli are
somewhat unusud, in that, unlike most mdicious prosecution and false arrest clams, they are asserted
againg a defendant who was not an arresting officer. Clamsfor § 1983 fdse arrest and mdicious
prosecution can be brought againgt individuds other than the arresting officer, however.

Ordinarily, a person providing information to the police is shidded from ligbility on afase arrest
or maicious prosecution clam by the arresting officer’ s independent decison to make an arrest. See

Dickerson v. Monroe County Sheriff’s Dep't, 114 F.Supp.2d 187, 191 (W.D.N.Y. 2000) (“It istrue

that civilians who merely report acrime are generdly shidded from liability for the tort of maicious
prosecution.”). However, there are Stuations where those reporting crimina activity to the authorities

may be liable under these condtitutiond torts. See e.g., Lopez v. City of New York, 901 F. Supp.

684, 688-89 (S.D.N.Y. 1995) (holding that individua other than arresting officer may be ligble for false
arrest and malicious prosecution if the individua “indigated” the arrest or “commenced]” the

proceedings). For example, in Fowler v. Robinson, No. 94-CV-836, 1996 WL 67994 (N.D.N.Y.

Feb. 15, 1996), the district court for the Northern Didtrict of New Y ork denied a motion for summary
judgment on the plaintiffs claims of § 1983 mdicious prosecution and fase arrest by two defendant
socid workers. The socid workers' written statements were the primary basis for the probable cause
determination made by the arresting police officer. After reciting the dements of afdse arrest cdlam,
see Part 111.A., supra, the court observed:

[ The defendants] explain that dthough [they] reported a possible incidence of child abuse
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at the police station and signed supporting depositions, Investigator Bliss of the New

York State Police actually arrested [the plaintiff]—by serving an appearance ticket—and

only after he came to an independent determination. . . . Plaintiffs are correct to respond

that, absent probable cause to support an arrest, someone who requests or inssts that a

police officer or agency arrest another person, as opposed to making a statement and

leaving it to the officer to decide, isliable to the arrestee for fse arrest or false

imprisonment. 1d.

a *5. The court concluded that there was a genuine issue of materia fact asto whether the defendant
socid workers had “indtigated” the arrest by requesting or ingsting that the investigating officer make an
ares, thus subjecting them to potentid liability for false arrest or maicious prosecution under § 1983.

Id. at *5. See dso Whitev. Frank, 855 F.2d 956, 958 (“The common law made a subtle but crucia

distinction between two categories of witnesses with respect to their immunity from fase testimony.
Those whose role was limited to providing testimony enjoyed immunity; those who played arolein
initiaing a prosecution-the complaining witness-did not enjoy immunity.”) Thus, Biagiardli could be
liable here for § 1983 malicious prosecution and fase arrest, even though she did not gpply for the
arest warrants, if the plaintiffs could show that she had “initiated” or “ingtigated” the proceedings
againg them by contacting the police and then encouraging their prosecution. Based on the record,
thereis at least a genuine issue of materid fact asto whether Biagiardli initiated or indtigeted the
proceedings againg the plaintiffs; areasonable juror could conclude thet Biagiarelli encouraged Blauvelt
to seek arest warrants. However, Biagiardli is il entitled to quaified immunity, as discussed below.

Qudified Immunity

Biagiardli is entitled to quaified immunity from the plaintiffs daims of fase arrest and mdicious
prosecution under 8§ 1983 because it was objectively reasonable for her to believe that she was not

violating the plaintiffs Fourth Amendment rights by contacting the police about the October 18, 1993
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release and pursuing the investigation. In other words, it was objectively reasonable, based on the
undisouted materid facts, for Biagiardlli to believe that the release was not genuine and thus the plaintiffs

were atempting to commit forgery and larceny. See Tenenbaum v. Williams, 193 F.3d 581, 596 (2d

Cir. 1999) (noting that there is“substantia protection for casaworkers’ under qudified immunity “so
long asit is objectively reasonable’ for them to believe they have not violated the plaintiff's

congtitutiond rights); Schwimmer v. Kaadjian, 164 F.3d 619, 1998 WL 708818, at *2 (2d Cir. 1998)

(holding that New Y ork City Child Wdfare Administration employee was entitled to quaified immunity
for decison to remove a child from home when employee had “ sufficient information for an objectively
reasonable person to conclude that an emergency Stuation existed”) (unpublished opinion); Defore v.

Premore, 86 F.3d 48, 50 (2d Cir. 1996) (holding that Department of Social Services workers were

entitled to qudified immunity “when the undisputed facts establish that it was objectively reasonable for
the defendants to believe that their action did not violate clearly established rights.”); Van Emrik v.

Chemung County Dep't of Soc. Servs,, 911 F.2d 863, 865-66 (2d Cir. 1990) (holding that social

service casaworkers “enjoy qudified immunity from liability for damages. . . if it was objectively
reasonable for them to believe that their actions did not violate’ clearly established condtitutiond rights).
In their response to defendant Biagiardli’s Motion for Summary Judgment, however, the plaintiffs
contend that there is a genuine issue of materid fact as to whether the specific characterigtics of the
October 1993 release were actudly “irregularities’ giving rise to a reasonable inference thet it was a
forgery. See Pl.’sLoc. R. 9(¢)(2) Statement [Doc. #54], a 120. Specificdly, as set forth in the
discussion above concerning Blauvdt, they assart that there are genuine issues of fact as to whether the

Stratford Tax Office dways used blue paper for their releases during the period in question, 1d. at 1 2,
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whether it was the policy of the Stratford Tax Office not to have clerksinitia releases, Id. at 14, and
whether it was the palicy of the Stratford Tax Office to discard any releases with off-center printing or
partidly missing, faint, or smudged Sgnatures. 1d. a 5. In support of these contentions, the plaintiffs
have submitted two releases issued during Biagiardli’ stenure. See Pl.’s Mem. in Opp. to Def.’s Mot.
for Summ. J. [Doc. #55], Ex. Cand D. The plaintiffs also contend that there is a genuine issue of
materid fact as to whether defendant Biagiardlli searched the appropriate tax records before she cdled
the police.

Even assuming, asis proper in the summary judgment context where al inferences are drawn in
favor of the non-moving party, see Aldrich, 963 F.2d at 253 (holding that in summary judgment context
courts must “draw[g] dl inferencesin favor of the nonmoving party in order to determine how a
reasonable jury would decide’), that there are genuine factud issues as to these three claimed
“Irregularities’ in the October 1993 release as asserted by the plaintiffs, they have falled to demondtrate
agenuine issue of materid fact with regard to some of the other “irregularities’ in the October 18, 1993
tax release. For example, neither of the two genuine releases presented by the plaintiffs or the May 24,
1995 release have what appears to be a“traced” sgnature of Biagiardlli, they are not missing the find
letter of her professona designation (*CCMC”) in her samped signature, they are not printed off-
center, and only one hasinitials by aclerk (and it appears to relate to an expiration date).® Also, as
discussed in the section concerning Blauvelt, there was no evidentiary chalenge to certain of the

“irregularities’ spotted by Biagiardli in the purported October 18, 1993 release: its larger Size and the

¥The plaintiffs have also presented copies of purported releases issued prior to Biagiardli's
tenure, but they aso do not ater thisandyss or its conclusion.
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unfamiliar handwriting. Even more important, the plaintiffs have presented no evidence to contradict the
evidence presented by Biagiardli that 1) the taxes for the 1993 Grand List could not have been paid in
October 1993 because they would not have been set and due until the following July and 2) the tax
records of Stratford showed no payment by Carbone in October 1993.° Also, even if it istrue that
Biagiardli had not searched the tax records before first caling the police, there is no genuine issue of
materid fact that she did so before Blauvelt first gpplied for the warrant; she had, by then, provided him
with two sworn affidavits attesting to the state of the tax records. Findly, the plaintiffs have not
presented any evidence to contradict that the Stratford records showed no duplicate payment or that
one could not pay on the October 1, 1993 Grand List until after July 1, 1994.

In any event, the plaintiffs assertion that areasonable jury could find that Biagiardli’saction in
notifying the police of the “forgery” was objectively unreasonable, even if true, is not enough to survive

summary judgment in the context of qudified immunity. In Cerrone v. Brown, 246 F.3d 194 (2d Cir.

2001), the Second Circuit vacated and remanded a district court decision that had denied summary
judgment to the defendant police officers on the basis that “an issue of fact existed as to whether
defendants actions were ‘ objectively reasonable’ under the circumstances.” 246 F.3d at 198. The
Court stated that

[i]n holding thet there remained materid issues in digpute with respect to whether
gppellants conduct was objectively reasonable, the district court relied upon language

2The plaintiffs claim that Biagiardli’s review of Stratford’s tax records was deficient because it
did not include areview of the “rate book” which sets forth the amount of tax initidly set for the 1993
Grand List. However, thisis not materid because it is undisputed that the rate book only shows that
amount set for the tax, not whether it was ever paid. In addition, there has been no evidence presented
by the plaintiffs that Bloxsom and Biagiardlli’ s review of the payment records was deficient.
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specificdly disavowed by the Supreme Court in Hunter v. Bryant, 502 U.S. 224, 112
S.Ct. 534, 116 L.Ed. 589 (1991). Thedidtrict court stated “*that whether a
reasonable officer could have believed he had probable cause is a question for the trier
of fact, and summary judgment or adirected verdict in a § 1983 action based on lack
of probable causeis proper only if there is only one reasonable concluson ajury could
reach.’”” Cerrone, 84 F. Supp.2d at 340 (quoting Hunter, 502 U.S. at 233, 122 S.Ct.
534 (Stevens, J. dissenting)). But seeid. at 228, 112 S.Ct. 534 (per curiam)
(expresdy reecting the dissent’ s characterization). The digtrict court ultimately found
that because materid facts were in dispute, a*“reasonable finder of fact could reach
more than one concluson.” Cerrone, 84 F.Supp.2d at 334.

As both this Circuit and the Supreme Court have repeatedly stated, the court must
grant police officers qudified immunity when the court concludes that the only
conclusion areasonable jury could reach is that reasonable officers would disagree on
the conditutiondity of the seizure.

Cerrone, 246 F.3d at 203.

Here, this Court finds that the only conclusion a reasonable jury could reach is that reasonable
officidsin defendant Biagiardli’ s pogtion could—at best for the plaintiffs-disagree on the reasonableness
of her decison to notify the police of the suspected forgery, but more likely agree that it was
reesonable. Thus, summary judgment is appropriate.

For the forgoing reasons, the defendants Motion to For Summary Judgment [Doc. # 45] is

GRANTED asto Count One of the amended complaint asit appliesto defendant Biagiardlli.

C. Defendant Bloxsom

The plantiffsidentify only two acts performed by Bloxsom that could concelvably result in
ligbility pursuant to 8§ 1983 for false arrest and malicious prosecution: Bloxsom'sraising a concern
about the authenticity of the release to her supervisor (defendant Biagiarelli) on Shattuck’ s firgt vidt to
the office, and her subsequently answering the questions of the investigating police officers. However,
nether of these actionsriseto the leved of “initiating” or “ingtigating” the proceedings againg the plaintiffs
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and, even if they did, Bloxsom is protected by qudified immunity. Each of these congderations are
discussed below.

Bloxsom's actions in contacting Biagiardli regarding her suspicions and in answvering questions
posed by the police are not sufficient to establish a genuine issue of materia fact asto whether she
“initiated” or “indigated” the proceedings againg the plaintiffs thereby subjecting her to camsfor fase
arrest or malicious prosecution under 8 1983. See Part I11.B., supra. Here, the plaintiffs have offered
no evidence, nor have they even asserted, that Bloxsom initiated or ingtigated the police investigation
agang them. Rather, the plaintiffs concede that the decision to involve the police was that of
Biagiardli.?* Further, the plaintiffs do not contend that Blauvelt's decision to apply for awarrant was
based on information provided by Bloxsom. In their Memorandum in Opposition to Defendant’s
Motion for Summary Judgment [Doc. #55], a 5, the plaintiffs sate that “[t]he arrest of the plaintiffswas
based solely on the word of defendant Biagiardlli.”?* Because they have not offered any evidence
tending to show that Bloxsom initiated any proceedings againg them, the plaintiffs have falled to
establish that Bloxsom is liable for either fse arrest or malicious prosecution under 8 1983.

Even if that element had been met, however, reporting her suspicions about the October 18,

2IBjiagiardli, however, contends that her supervisor suggested that she call the police.
Regardless whether Biagiardlli did decide to cdl the police, or did so at the urging of her supervisor,
there is no genuine issue of materia fact asto Bloxsom'srole in making the decison.

22This phrase is repeated in the memorandum at page 10. Similarly, in the plaintiffs
Memorandum of Law in Support of their Opposition to Defendants Ronad Blauvelt and Town of
Stratford Motion for Summary Judgment [Doc. # 52], at 7, the plaintiffs claim that “ Detective Blauvelt
sought no corroborating evidence or witnesses other than the word of co-defendant Lisa Biagiarelli”
and “The record is uncontroverted that Blauvelt reached probable cause solely on the conclusions of
Biagiadli.”
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1993 release to her supervisor following the check of the computerized tax records of Stratford and
answering the police officers questions were objectively reasonable actions for which Bloxsom is
entitled to qudified immunity. As noted above, one of the purported rationales of quaified immunity is
to prevent “fear of persona monetary liability and harassing litigation” from interfering with government

officids duties. See Leev. Sandberg, 136 F.3d 94, 101 (2d Cir. 1997). Since it was one of

Bloxsom' sduties as atax clerk to verify the authenticity of tax releases, the doctrine of qualified
immunity operates to protect her from suit when reporting on any perceived irregularitiesin arelease,
provided that such reporting is objectively reasonable. Here there were enough irregularities to make
Bloxsom’sreporting of her suspicions to Biagiarelli reasonable, especidly after she checked the tax
records. See Part I11.B., supra. Therefore, Bloxsom'sinitid statement to Biagiardlli regarding her
suspicions about the rel ease were protected by quaified immunity inasmuch as areasonably prudent tax
clerk in Bloxsom'’ s position would not have believed her actions to congtitute a deprivation of the
plantiffs condtitutiond rights. So too with answering the questions of the investigeting officers.

For the forgoing reasons, the defendants Motion to For Summary Judgment [Doc. # 45] is
GRANTED asto Count One of the amended complaint asit gpplies to defendant Bloxsom.

D. Town of Stratford

The plaintiffs assert in their amended complaint that the defendant Town of Stratford “through
the co-defendants’ acted to deprive them of their congtitutiond rightsin violation of § 1983. However,
it iswell-settled that 8§ 1983 does not permit suits againgt municipalities based on respondeat superior.

See, eq., Mondl v. Dept. of Socid Services, 436 U.S. 658, 691 (1978) (“[W]e conclude that a

municipdity cannot be held liable solely because it employs atortfeasor—or, in other words, a
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municipaity cannot be held ligble under 81983 on arespondeat superior theory.”); Thomasv. Roach,

165 F.3d 137, 145 (2d Cir. 1999) (“ Such liability cannot result from atheory of respondeat superior;
rather, it can be imposed only if the acts in question were carried out in the execution of agovernment’s
policy or custom.”). Rather, amunicipdity can only be held liable under § 1983 if the aleged
congtitutiona deprivation was made pursuant to some policy or custom of the municipaity. Mondll,
436 U.S. at 690-91.

In Monell, the Court acknowledged that by using the word “ persons’ in the text of the statute
Congress intended to include municipalities among those subject to liability under 8 1983. 1d. at 690.
However, the Court reasoned that “[t]he language of § 1983 . . . compels the conclusion that Congress
did not intend municipdities to be held ligble unless action pursuant to officid municipd policy of some
nature caused a condtitutional tort.” 1d. at 691.2 Here, the plaintiffs have not aleged, nor submitted
any evidence of, amunicipa policy or custom that operated to deprive them of a condtitutiond right.
As 8§ 1983 does not permit suits againgt municipdities for the condtitutiond torts of their employees
without evidence of a policy or custom that caused the deprivation, the plaintiffs § 1983 clam against
the Town of Stratford dso fails.

For the forgoing reasons, the defendants Motion to For Summary Judgment [Doc. # 41] is
GRANTED asto Count One of the amended complaint asit gpplies to the defendant Town of
Stratford.

V. Remaining Sate Law Clams

“The relevant portions of § 1983 state that “Every person who . . . subjects or causes to be
subjected, any citizen . . . to the deprivation of any rights, privileges, or immunities.” 42 U.S.C. § 1983.
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The Court further declines to exercise supplementd jurisdiction over the plaintiffs Connecticut
date law cdlams on the ground that it has dismissed dl dams over which it has origind jurisdiction. See

28 U.S.C. 8§ 1367(c)(3); Spear v. Town of West Hartford, 771 F. Supp. 521, 530 (D. Conn. 1991)

(“[A]bsent unusud circumstances, the court would abuse its discretion were it to retain jurisdiction of
the pendant state law claims on the basis of afederd question claim aready disposed of . . . ."), &ff’d,
954 F.2d 63 (2d Cir.), cert. denied, 506 U.S. 819 (1992).

V. Concluson

For the preceding reasons, the defendants motions for summary judgment [Documents # 41
and 45] are GRANTED and the case is DISMISSED.

SO ORDERED this____ day of November, 2002, at Hartford, Connecticut.

CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE
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