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Petitioner, Mi-Xing Wang, is a Chinese immgrant presently
detained by the Immgration and Naturalization Service ("INS")
pending his renoval fromthe United States to China. Petitioner
has been ordered renoved fromthe United States because of his
unl awful entry and his subsequent conviction of an aggravated
felony. Pending before this Court is his petition for wit of
habeas corpus, filed pursuant to 28 U . S.C. § 2241, in which he
seeks relief fromrenoval under the United Nations Convention

Agai nst Torture! ("CAT"), as well as a bond hearing or a

! The United Nations Convention against Torture and O her
Cruel , Inhuman or Degrading Treatnent or Punishnent, adopted and

opened for signature Dec. 10, 1984, G A res. 39/46, annex, 39
U N GAOR Supp. (No. 51) at 197, U N Doc. A/ 39/51
(1984)(ratified by the U S. Senate on Oct. 21, 1994, effective
in the United States on Nov. 20, 1994), see Regul ations
Concerni ng CAT, 64 Fed. Reg. 8478, 1999 W 75823

(1999) (Background). On October 21, 1988, Congress passed

i npl enmenting legislation. See Foreign Affairs Reform and
Restructuring Act ("FARRA"), Pub. L. No. 105-277, § 2242, 112
Stat. 2681-82 (1998), codified as Note to 8 U S.C. §8 1231. In
addi tion, Congress directed the Attorney General to devel op
regul ations to inplenent the United States' treaty obligations
under CAT. See Regul ations Concerning CAT, InterimRule, 64 Fed.
Reg. 8477 (Feb. 19, 1999). Article Ill of CAT provides that
"[n]o State Party may expel, return ("refouler”) or extradite a
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conditional release fromdetention. For the reasons set forth
below, his petition is DEN ED

Backgr ound

Petitioner is a thirty-year-old Chinese inmm grant who, in
1993, entered the United States after deserting fromthe Chinese
arnmy in which he was serving. Upon entering the United States,
petitioner was not inspected, admtted or paroled by an
immgration officer. Petitioner relates that he had been
smuggl ed out of China and into the United States by a group of
Chi nese gangsters known as "snakeheads," who charged petitioner
and his famly $30,000 for their services. Wen petitioner and
his famly were unable to pay the full anobunt demanded, the
gangsters severely beat and pistol -whi pped petitioner's brother-
in-law as a warni ng of the consequences of not paying.

Petitioner clains that out of desperation to obtain noney to
repay this debt, in 1994, he broke into the honme of the
snakeheads and robbed them at gunpoint. In 1995, he was
convicted in New Haven, Connecticut, Superior Court of robbery in
the first degree and unlawful restraint in the first degree and
was sentenced to a ten-year prison term five years to serve and
three years probation and a one-year concurrent termfor the

second offense. (Resp.'s Ex. C.)

person to another State where there are substantial grounds for
believing that he woul d be in danger of being subjected to
torture.™



As a result of these convictions, on April 25, 1997,2 the
INS i ssued a notice to appear, charging petitioner with
violations of 88 212(a)(6)(A)(i) and 237(a)(2)(A)(iii) of the
| mm gration and Nationality Act ("INA"), 8 U S. C. 88
1182(a)(6) (A) (i), 1227(a)(2)(A)(iii), as an alien present in the
United States w thout having been admtted or paroled and as an
alien ineligible for adm ssion because of his conviction of an
aggravated felony. (Resp.'s Ex. A Notice to Appear; Resp.'s Ex.
D, Add'l Charges of Inadm ssibility.) Follow ng a hearing, an
| mrm gration Judge ("1J") ordered petitioner renoved to China.
(Resp.'"s Ex. E, Transcripts of Renoval Hearing before IJ WIIliam
A. Cassidy, dated Cct. 28, 1997 and Jan. 12, 1998; Resp.'s Ex. F
Order of Renoval dated Jan. 12, 1998.) Petitioner then appeal ed

this decision and asked for political asylun?t and w thhol di ng of

2 Because petitioner's renoval proceedi ngs were comenced
after April 1, 1997, the permanent rules of the Il egal
| Mm gration Reform & I mm grant Responsibility Act of 1996
("I RIRA"), Pub. L. No. 104-208, 110 Stat. 3009-546 (1996),
control. See IIRIRA §8 309(c), 110 Stat. 3009-625.

3 Petitioner had previously filed two requests for
political asylum which were introduced at the hearing on his
claimfor relief under CAT. 1In the first, dated June 17, 1993,
(Resp.'s Ex. P), petitioner nmade no nention of his desertion from
the Chinese arnmy. Instead he clained that he was tortured
mental |y and physically because of his involvenent in the student
movenent in the late 1980's and that his nane had been put on a
black list, which will result in his being treated |like a
crimnal for the rest of his life. 1In a second application,
dated Cctober 27, 1997 (Resp.'s Ex. Q, petitioner related the
probl ens he and his famly had with the Chinese Mafia and "l oan
sharks," and that if he were returned to China, there would be
"serious problens" for himand his famly. He stated that he had
served in the Chinese arny but did not nention the alleged
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deportation under CAT on the ground that, if he were returned to
Chi na, he would be executed as a traitor for deserting the

Chi nese Arny, and his famly, who aided his desertion, would be
severely persecuted or even executed. (Resp.'s Ex. G First
Appeal to BIA and Ltr. dated Jan. 23, 1998; Resp.'s Ex. H, Ltr.
dated May 20, 1998 and Mot. for Hrg. on CAT aim) The Board of
| mm gration Appeals ("BIA") remanded his case to the IJ for a
deci sion on his asylumand CAT clainms. (Resp.'s Ex. |, BIA

Deci sion dated Sept. 17, 1998.) The |IJ found that petitioner, as
an aggravated felon, was ineligible for asylumrelief or any
other formof relief fromdeportation. The |IJ further held that
he did not have the authority to conduct a hearing on
petitioner's claimfor relief under CAT, and ordered himrenoved
to China. (Resp.'s Ex. J, 1J's Decision dated Cct. 29, 1998;
Resp.'s Ex. K, Order of Renoval dated Cct. 29, 1998.)
Accordingly, petitioner was taken into custody by INS pending his
renmoval to China. (Resp.'s Ex. L, Notice of Custody

Determ nation.) Again, petitioner appealed. The BlIA agreed that
petitioner was not statutorily eligible for asylum and

wi t hhol di ng of renoval under | NA 88 208(a) and 241(b), 8 U S.C

physical torture by the mlitary that is the subject of his
current application. During his CAT hearing, when questioned
about these earlier applications, petitioner explained that they
had been prepared by soneone el se for himbecause he coul d not
read or wite English and that he had been advi sed not to nention
his desertion fromthe Chinese mlitary because the IJ woul d
think he was a bad person when he was in China. (Tr. of CAT
heari ng dated Aug. 18, 1999, at 56.)
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88 1158(a), 1251(b), because of his conviction of an aggravated
fel ony but remanded the case for further proceedi ngs on
petitioner's CAT claimin Iight of intervening |egislation and
regul ations authorizing 1J's to conduct such hearings. (Resp.'s
Ex. M BIA Decision dated Apr. 7, 1999); see 8 CF.R 8§
208.18(b) (1) (pronul gated Feb. 19, 1999, authorizing an alien who
is in exclusion, deportation, or renoval proceedings on or after
March 22, 1999, to apply for w thholding of renoval under 8
C.F.R § 208.16(c)).

During a |l engthy hearing before the 1J, petitioner testified
that he had been forced to join the Chinese mlitary. (Resp.'s
Ex. N, Tr. of Renoval Hrg. before 1J John D. Carte, dated July 7,
1999 & Aug. 18, 1999 & Sept. 1, 1999.) He lived at a mlitary
base that housed approximately 1,000 persons. There was not
enough food; they were forced to sl eep on wooden boards on the
ground; there were no showers; nedical care was inadequate. (Tr
at 12-16.) In 1990, he had tried to escape but was captured and
returned to the base, where he was beaten in the head with a
rifle butt, kicked, and punched to the point of unconsciousness.
(Tr. at 19-22.) As aresult of being hit in the eye with arifle
butt, he has problenms with his vision. (Tr. at 24.) Petitioner
states that he was told that he woul d be beaten to death if he
ever tried to escape again. (Tr. at 19.) He testified that he
is certain that he will be arrested and put in prison if he is
returned to China. (Tr. at 28, 30.) He knows of others who were
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i npri soned and who were m streated. (Tr. at 37.) During the
hearing, the Governnent raised a nunber of questions as to why
petitioner had not nentioned his beatings by the Chinese arny in
earlier applications for asylum see Note 3, supra, and why his
sister and brother-in-law, who petitioner clainmed were lawully
in the United States, had not conme forward to support his clains.
Petitioner's explained that other people had prepared the earlier
applications for himbecause he could not read or wite English
and he was advised not to tell the governnent of his desertion
fromthe Chinese arny. He gave various explanations for the
absence of support fromhis relatives, including that it was too
far for themto travel and they had to work (Tr. at 64), that
t hey coul d not speak English and cannot drive (Tr. at 65), and
that they do not |like to deal with other people (Tr. at 68).

Foll owi ng the hearing, the IJ denied petitioner's
application for relief under CAT, finding that petitioner had not
net his burden of proof,* that he did not testify credibly, and

that he had not established the statutory and regul atory

4 The burden of proof is on the applicant for wthholding
of renoval to establish that it is nore likely than not that he
woul d be tortured if renoved to the proposed country of renoval
8 CF.R 8 208.16(c)(2). Evidence to be considered in assessing
whether it is nore likely than not that an applicant woul d be
tortured in the country of renoval includes: evidence of past
torture inflicted upon the applicant, evidence of gross, flagrant
or mass violations of human rights wthin the country, and ot her
rel evant information regarding conditions in the country of
removal. 8 C.F.R 8 208.16(c)(3)(i)-(iv); see also Thavarajah v.

District Director, INS, No. 99-4120, 210 F.3d 355 (table), 2000
WL 427378, at *3-4 (2d Cir. Apr. 19, 2000).
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requi renents for relief under CAT. (Tr. at 75; Resp.'s Ex. W |J
Deci sion dated Sept. 1, 1999.) Accordingly, Petitioner was
ordered renoved. (Resp.'s Ex. X, Order of Renoval dated Sept. 1
1999.) Petitioner appeal ed.

The BI A affirmed and di sm ssed the appeal. (Resp.'s Ex. Y,
Bl A Deci sion dated Apr. 25, 2000.) The BIA agreed with the |J
that petitioner had not nmet his burden of proving that it was
nore |ikely than not that he would be tortured if renoved to
China, see 8 CF.R 8§ 208.16(b), but the BIA did not affirmthe
| J's decision on the basis of the adverse credibility finding.
(BIA Decision at 2-3.) Citing the definition of "torture" found

in CAT and set forth in the Code of Federal Regul ations,® the Bl A

> The followi ng definitions incorporate the definition of
torture contained in Article I of CAT, subject to the
reservations, understandings, declarations and provi sos contai ned
inthe United States Senate's resolution, ratifying CAT.

(1) Torture is defined as any act by which
severe pain or suffering, whether physical or
mental, is intentionally inflicted on a
person for such purposes as obtaining from
himor her or a third person information or a
confession, punishing himor her for an act
he or she or a third person is suspected of
having comnmtted, or intimdating or coercing
himor her or a third person, or for any
reason based on discrimnation of any Kkind,
when such pain or suffering is inflicted by
or at the instigation of or with the consent
or acqui escence of a public official or other
person acting in an official capacity.

(2) Torture is an extrenme formof cruel and

i nhuman treatnment and does not include |esser
forms of cruel, inhuman or degrading
treatnment or puni shnent that do not anount to
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noted that "torture" does not include pain or suffering arising
only fromor incidental to | awful sanctions, so |long as those
sanctions do not defeat the object and purpose of CAT. (BIA
Decision at 3; see Note 4, supra.) The BIA found it significant
that petitioner did not present any specific evidence concerning
his past torture by the Chinese mlitary until his 1999
application for relief under CAT, despite the fact that this

i nformati on woul d have been relevant to his earlier applications
for asylum and w t hhol di ng of deportation or renoval, and the Bl A
agreed with the 1J that the absence of this information in
earlier applications raised serious questions as to whether
petitioner was exaggerating his past history. (BlIA Decision at
4.) The BIA's primary focus, however, was on fact that the

all eged torture occurred or would occur in the context of
mlitary discipline and noted that "[i]t is al nbost axiomatic that
the execution of a deserter by the mlitary forces of a country

is not persecution, and properly inplenented, is not torture."

torture.

(3) Torture does not include pain or
suffering arising only from inherent in or
incidental to |lawful sanctions. Lawful
sanctions include judicially inposed
sanctions and ot her enforcenent actions

aut hori zed by law, including the death
penal ty, but do not include sanctions that
def eat the object and purpose of the
Convention Against Torture to prohibit
torture.

8 C.F.R § 208.18(a)(1), (2), (3).
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(BIA Decision at 5.) The BI A concl uded:

We do not question the [petitioner's]

evi dence that there has been torture in

Chi na, nor do we question his
characterizations of that torture. However,
we nust deci de cases on the specific facts

presented. 1In this case, there is no
evidence in the record that China tortures
deserters fromits mlitary. 1In light of the

basic needs of a mlitary systemto
discipline its nmenbers, we are hesitant to
ascribe the [petitioner's] characterization
of torture to mlitary discipline wthout
nore specific evidence. . . . Wthout nore
specific evidence, we are not persuaded by
the [petitioner's] argunents.

(BI'A Decision at 6.)

Petitioner then sought review of the final order of renoval
inthe United States Court of Appeals for the Second Circuit.
(Resp.'s Ex. AA.) Pursuant to a stipulation between the parties,
t he appeal was w thdrawn, subject to reinstatenent, pending the

Second Circuit's decision in Calcano-Martinez v. INS, 232 F. 3d

328 (2d Gir. Sept. 1, 2000), aff'd, --- US — 121 S. C. 2268
(June 25, 2001).°%° (Resp.'s Ex. BB.) On Cctober 30, 2000, INS
conducted a custody review and determ ned that petitioner should

not be rel eased for several reasons: (1) his conviction was for a

6 In Calcano-Mrtinez, the issue pending before the Second
Circuit was whet her the permanent rules under the |1 Rl RA barred
courts of appeals fromreview ng clains against final orders of
renmoval filed by certain classes of crimnal aliens. The Court
ultimately held that they did preclude such review, but that they
did not repeal a federal court's jurisdiction to hear chall enges
to renoval orders by wit of habeas corpus pursuant to 28 U. S.C.
8§ 2241. This decision was subsequently affirmed by the Suprene
Court.




crime of violence in which a weapon was used;
(2) petitioner had failed to submt docunentation evi denci ng
close famly ties in the United States, his enploynent history,
education |level, or vocational training: (3) the letter fromhis
sponsor wi th whom he woul d reside, should he be rel eased, gave
t he sane address as his residence at the tine of his arrest; and
(4) INS interpreted petitioner's sworn statenent that he would
rather stay in jail than be killed or beaten and starved in China
as an indication that he would not surrender to INS if rel eased.
Thus, I NS concluded that petitioner was "considered to pose a
threat and/or danger to the community & a flight risk."
(Petition for Habeas Corpus Relief, Ex. 3.) Petitioner's custody
status was to be reviewed again in six nonths.

Petitioner then filed this petition for habeas corpus
relief. The Governnent responded with two prinmary argunents.
First the Governnment asserts that this Court |acks jurisdiction
to review petitioner's CAT claim Second, focusing on the
petitioner's lack of credibility, the Governnment argues that
petitioner's claimhas no nerit.

Di scussi on

Juri sdiction

The Governnent asserts that 8 2242 of the Foreign Affairs
Ref orm and Restructuring Act of 1998 ("FARRA") expressly grants

exclusive jurisdiction in the Court of Appeals to review CAT
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clainms, and, therefore, this Court |acks jurisdiction over this

matter.

See FARRA, § 2242(d)(codified as Note to 8 U.S.C. §

1231); 8 C.F.R § 208.18(e)(1) & (2).7 Citing this Court's

decision in MDaniel v. INS, 142 F. Supp. 2d 219 (D. Conn. 2001),

petitioner

Court of Appeals, this Court retains jurisdiction

"general " habeas corpus statute, 28 U S.C. § 2241,

| egal

guestions raised by his CAT claim

W agree with the Governnent that this Court

jurisdiction to hear a direct appeal of the BIA s

di sm

responds that despite this right of appeal to the

under the

to review

| acks

deci si on

ssing petitioner's CAT claim FARRA expressly vests

provi

" The Code of Federal Regulations, 8 CF.R § 208.18(e),

des:

(1) Pursuant to the provisions of section
2242(d) of the Foreign Affairs Reform and
Restructuring Act of 1998, there shall be no

judicial appeal or review of any action,
deci sion, or claimrai sed under the

Convention or that section, except as part of

the review of a final order of renobva

pursuant to section 242 of the Act; provided

however, that any appeal or petition
regardi ng an action, decision, or claim
t he Convention or under section 2242 of

under
t he

Foreign Affairs Reform and Restructuring Act
of 1998 shall not be deened to include or

aut hori ze the consideration of any

adm ni strative order or decision, or portion

t hereof, the appeal or review of which i
restricted or prohibited by the Act.

S

(2) Except as otherw se expressly provided,
nothing in this paragraph shall be construed
to create a private right of action or to

aut hori ze the considerati on or issuance
adm nistrative or judicial relief.

11
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jurisdiction over such appeals in the Court of Appeals as part of
their review of final orders of renmoval under INA § 242, 8 U S.C
§ 1252. See 8 C.F.R 8§ 208.18(e)(1). However, we agree with
petitioner that this Court has jurisdiction under the general
habeas statute, 28 U S.C. 8§ 2241, to consider petitioner's CAT
claimto the extent that he alleges that he is in federal custody
"in violation of the Constitution or laws or treaties of the

United States.” 28 U. S.C. § 2241(c)(3); see MDaniel, 142 F

Supp. 2d at 223-24; Cornejo-Barreto v. Seifert, 218 F.3d 1004,

1016, n.13 (9th G r. 2000)(holding that FARRA did not limt

habeas corpus review of CAT clains); Soto v. Ashcroft, No. 00

CVv5986 AJP, 2001 W. 1029130, at *7 (S.D.N. Y. Sept. 7,

2001) (hol ding that the district court had jurisdiction under 8§
2241 to review petitioner's CAT claiminsofar as he alleged that,
as a matter of law, his return would violate the treaty);

Merisier v. INS, No. 00 CIV 0393 GPD AJP, 2000 W 1281243, at *11

(S.D.N. Y. Sept. 12, 2000) (sane); see also Cal cano-Martinez v.

INS, —US — 121 S. . 2268 (2001); INSv. St. Cyr, --- US.

— 121 S. &. 2271 (2001). Contrary to the Governnent's
contention that Congress, in passing 8 2242 of FARRA, spoke with
"sufficient clarity to strip the district courts of jurisdiction"
over 8 2241 habeas petitions, we find nothing in the | anguage of
the Act or the legislative history that indicates that Congress
clearly intended to forbid habeas review under 8 2241. Absent a
statenent of such clear Congressional intent and gui ded by the
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Suprene Court's holdings in St. Cyr and Cal cano-Martinez, we hold

that this Court has jurisdiction under 8 2241 to hear
petitioner's legal challenges to his renoval.

1. Plaintiff's Entitlenent to Relief Under CAT

In this case, petitioner challenges the denial of CAT relief
on two grounds: (1) that the evidence presented before the |J
establ i shed that the Chinese governnent engages in gross,
flagrant, and nass violations of the human rights of political
and crimnal prisoners, and, thus, petitioner carried his burden
of proof on his CAT claim and (2) that the BIA erred in hol ding
that mlitary discipline can never constitute torture under CAT.

As noted above, this Court does not sit as an appellate
court to review the decision of the BIA. Qur jurisdiction in
ruling on petitioner's 8 2241 habeas petition is far nore
circunscri bed. Although the exact scope of our review of factual

determnations is not at all well defined, see Soto v. Ashcroft,

2001 W 1029130, at *7, it is clear that § 2241 does not vest
this Court with the authority to review credibility

determ nations made by the 1J or to reweigh the evidence. A
nunber of cases have applied a "substantial evidence" standard
and have enphasi zed that the scope of our review under 8§ 2241 is

"exceedingly narrow." See Deng v. MElIroy, No. 00-4148, 2001 W

505738, at *2 &n.1 (2d Gr. My 10, 2001); Soto, 2001 W

1029130, at *7.

13



Applying this standard to the facts of this case, we find
that the BIA's determnation that petitioner failed to carry his
burden of proof was supported by substantial evidence. Contrary
to petitioner's present contention, the BIA did not question
petitioner's evidence that there had been torture in China, nor
did it question his characterization of that torture. (BIA
Decision at 6.) The BIA, however, was unwilling to ascribe the
petitioner's "characterization of torture to mlitary discipline
w thout nore specific evidence." W find no error of law in that
regard.

The Regul ations provide that, in assessing whether it is
nore |ikely than not that an applicant for relief under CAT would
be tortured in the proposed country of renoval, all evidence nust
be consi dered including evidence of past torture inflicted upon
the applicant; evidence that the applicant could relocate to a
part of the country where he |ikely would not be tortured,;
evi dence of gross, flagrant or nass violations of human rights
within the country of renoval; and other relevant information
regarding conditions in the country of renoval. 8 CF.R 8§
208.16(c)(3). Petitioner offered |little evidence other than his
own testinony concerning the beatings he received after his first
attenpted desertion, that he had been told he woul d be beaten to
death if he attenpted to desert again, that he would be
inprisoned if returned, and the fact that persons he knew had not
fared well in Chinese prisons. Petitioner does not deny that he
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was a mlitary deserter. Further, he nmade no show ng that he
woul d be subjected to puni shnment other than that which would
result fromlawful sanctions inposed because of his second
desertion fromthe mlitary or that the punishnment inposed woul d
def eat the object or purpose of CAT. Petitioner did not carry
hi s burden of proof in that regard.

As to petitioner's claimthat the BIA erred as a matter of
law in holding that mlitary discipline can never constitute
"torture" under CAT, petitioner overstates the holding of the
BIA. In accordance with the definition of "torture" taken from
Article | of CAT, the BIA recognized that "[t]orture does not
i nclude pain or suffering arising only from inherent in or
incidental to |l awful sanctions,"” although, as it noted, this
excl usi on does not apply to sanctions that defeat the object and
pur pose of CAT's prohibition on torture. See 8 CF.R 8§
208.18(a)(3). The BIA then cited cases in which it had held that
conscription was not a form of persecution, and that execution of
a deserter by mlitary forces, if properly inplenented, is not
torture. (BIA Decision at 5.) |Indeed, the BIA noted that the
United States specifically recognizes that death is an
appropriate puni shnent for desertion in time of war. 1d. (citing
UCMJ. Art. 85, 10 U.S.C. § 885). The BIA held, "[i]n light of
the regul ations inplenenting the Convention Against Torture, it
is incunbent upon the [petitioner] to show that the threats of
death were nore than the threat of a lawfully inposed sanction

15



under Chinese | aw that woul d defeat the purposes of the
convention." |d. at 6. Thus, the BIA did not hold that mlitary
sanctions can never violate CAT, as petitioner suggests.

Instead, it recognized that punishment inflicted upon mlitary
personnel for desertion was a |awful sanction. It further found
that petitioner had failed to carry his burden of proving that he
woul d face puni shnment above and beyond that |awfully inposed, or
t hat the punishnment he woul d receive woul d defeat the underlying
purpose of CAT. W find no error in the |egal standard applied
by the BIA or inits finding that petitioner had failed to carry
t hi s burden.

[, Petitioner's Due Process Right to a Bond Hearing

The second chal | enge that petitioner raises in his habeas
corpus petition is that his detention without an opportunity for
a bond hearing violates his right to procedural due process.® The

governnment asserts that petitioner, as an alien who entered this

8 Because petitioner is subject to a final order of
removal , his detention is governed by INA § 241, 8 U S.C. § 1231,
whi ch states that "[u]nder no circunstances during the renoval
period shall the Attorney General release an alien who has been
found i nadm ssi bl e under section 1182(a)(2)or 1182(a)(3)(B) of
this title or deportable under section 1227(a)(2) or
1227(a)(4)(B)." 8 U.S.C. § 1231(a)(2). "An alien ordered
removed who i s inadm ssible under section 1182 of this title,
removabl e under section 1227(a)(1)(C, 1227(a)(2), or 1227(a)(4)
of this title or who has been determ ned by the Attorney Ceneral
to be a risk to the comunity or unlikely to comply with the
order of renoval, may be detai ned beyond the renoval period and,
if released, shall be subject to the terns of supervision in
paragraph (3)." 8 U.S.C. 8 1231(a)(6). The Regul ations, 8
C.F.R 8 241.4, govern the procedures to be followed during this
peri od of detention beyond the renoval period.
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country illegally, has no constitutional rights. Relying on the

Suprene Court's recent decision in Zadvydas v. Davis, —U S —

121 S. C. 2491, 2500 (2001), the CGovernnent argues that an alien
who has never been lawfully admtted into the United States is
treated, for constitutional purposes, as if he were stopped at
the border. (CGov't's Response at 51.) However, as petitioner
poi nts out, the Court in Zadvydas was di scussing a case in which
the alien had been refused adm ssion to the United States and was

being detained on Ellis Island. See Shaughnessy v. United States

ex rel. Mezei, 342 U. S. 206, 215-16 (1953). The Court noted that

the alien's presence on Ellis Island did not count as entry into
the United States. Hence, the alien was treated, for
constitutional purposes, as if stopped at the border. Zadvydas,
121 S. . at 2500. Thus, the distinction drawn by the Court was
between an alien who had entered the United States and one who
had not. The Court did not hold, as the Governnent suggests,
that an alien who has entered unlawfully has no constitutional
rights. Indeed, the Suprene Court specifically held in Zadvydas,

[i]t is well established that certain
constitutional protections available to
persons inside the United States are

unavail able to aliens outside our geographic
borders. . . . But once an alien enters the
country, the legal circunstance changes, for
the Due Process O ause applies to al

"persons” within the United States, including
aliens, whether their presence here is
lawful , unlawful, tenporary, or pernanent.

Id. (internal citations omtted)(enphasis added); see also
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GQutierrez-Parra v. Ashcroft, No. 3:01CV1183(AVC), slip op. at 3

(D. Conn. filed Cct. 4, 2001)(rejecting simlar argunment by

Governnment); Badio v. United States, —F. Supp. 2d — No. Cv.

01-1963(DSD/ FLN), 2001 W. 1485632, at *4 (D. Mnn. Nov. 21,
2001) (holding that it is well established that the Fifth
Amendnent entitles aliens to due process in deportation

proceedi ngs); Shaughnessy, 345 U. S. at 212 ("[A]liens who have

once passed through our gates, even illegally, may be expelled
only after proceedings conformng to traditional standards of
fai rness enconpassed in the due process of law ")

Turning to the nerits, we nust evaluate petitioner's
procedural due process claimunder the test set forth in Mtthews

v. Eldridge, 424 U. S. 319, 334-35 (1976), which requires us to

consider the follow ng factors:

First, the private interest that wll be
affected by the official action; second, the
ri sk of an erroneous deprivation of such
interest through the procedures used, and the
probabl e value, if any, of additional or
substitute procedural safeguards; and
finally, the Governnent's interest, including
the function involved and the fiscal and

adm ni strative burdens that the additional or
substitute procedural requirenments woul d
entail.

CGting this Court's recent decision in Qutierrez-Parra

(Covello, J.), petitioner argues that his interest in freedom
from mandatory detention warrant that he receive a bond hearing
before an 1J. That case, however, is factually distinguishable
fromthe instant case. There, the petitioner was held in custody
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pendi ng a renoval hearing, at which he intended to argue that his

fel ony conviction, which would normally render himinadm ssible,
was wai vabl e based on a show ng of fam |y hardship. The Court
concluded, "[a]s long as a waiver fromdeportation is potentially
available to the petitioner, this country renmains the
petitioner's honme and accordingly, the petitioner enjoys a due
process right to be free fromdetention wi thout a bond hearing."
Id. at 7. 1In the instant case, however, petitioner has already
been ordered renoved and has exhausted all appeals in that
regard. The only possible avenue for relief fromrenoval is

t hrough this habeas petition. This Court has determ ned that
petitioner is not entitled to relief under CAT. Petitioner's
only remai ni ng avenue of relief is through an appeal of this
Court's decision. |If the Second Circuit deens it appropriate, it
may enter a stay of renoval. However, because petitioner is

al ready subject to a renoval order and China has agreed to accept
his return, petitioner is no longer entitled to remain in the
United States. Hi s private interest in freedomfrom

incarceration is mninmal. See Parra v. Perryman, 172 F.3d 954,

957-58 (7th Cir. 1999).

Moreover, in this case, petitioner does not face the
prospect of an extended period of detention w thout the
opportunity for a bail hearing. The Governnent represents that,
followng the BIA's affirmance of the Order of Renoval on Apri
25, 2000, it was prepared to renove petitioner and had obtai ned
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approval from China to do so. |Its efforts in that regard were
del ayed by the ensuing appeals and petitioner's requests for a
stay. The Governnent agreed not to reconmmence the renoval
process until this Court renders a decision on this habeas
petition. Once it is notified of this Court's ruling, the
Governnment states that it can renove the petitioner within thirty
days. (Response to Pet. for Wit of Habeas Corpus at 45, n.8.)
Based upon this representation that renmoval will occur in a
reasonably short period of time and that China is willing to
accept petitioner's return, petitioner does not face the prospect
of an indefinite detention, unlike the detainee in Zadvydas.
Turning to the other factors that we are required to
consi der under Mathews, 424 U. S. at 335, we find that there is
little probability of error, because the renoval order is final

and petitioner does not dispute his convictions. See Yanez v.

Hol der, 149 F. Supp. 2d 485, 493 (N.D. I1ll. 2001). Additionally,
the Governnent has a substantial interest in safeguarding the
public fromcrimnal aliens and in ensuring that crimnal aliens,
who have an obvious notivation to flee, will be present when it
is time for themto be renoved. 1d. at 494. MNbreover,

petitioner has already received at | east one or nore custody
status review hearings, see 8 CF.R 8§ 241.4, at which it was
determ ned that he posed a threat or danger to the community and
a flight risk. This Court finds that there has been no violation
of petitioner's due process rights in not providing himwith a
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bai | heari ng.

Concl usi on

Accordingly, petitioner's Petition for Wit of Habeas Corpus

is DENI ED

SO ORDERED

Dat ed: Decenber 7, 2001.
Wat er bury, Connecti cut.

/s/

GERARD L. GOETTEL,
United States District Judge
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