UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

BOOKER TORRENCE
PLAI NTI FF,
v. . CIV. NO 3:02CV497 (HBF)
EDWARD PESANTI, M D., ET AL. :
DEFENDANTS

ORDER RE DEFENDANTS' MOTI ON TO DI SM SS

| nt r oducti on

Def endants nove to dismss plaintiff's recently bifurcated
action on the ground that plaintiff failed to exhaust his
adm ni strative remedi es under the Prison Litigation Reform Act
("PLRA"), 42 U S.C. §8 1997e(a). [See Def.s' Mem (doc. #4) at p.1.]
Plaintiff objects on the ground that the failure to exhaust
adm nistrative renedies is an affirmtive defense. [See Pl."'s Opp.
(doc. #7) at p.2.] In other words, plaintiff argues that defendants
must affirmatively plead the failure to exhaust and then nove for
sunmary judgnment under Rule 56 of the Federal Rules of Civil
Procedure, rather than seek dism ssal under Rule 12(b)(6).

This notion raises several interesting issues of |aw about
which there is significant disagreenent in the federal courts. These
i nclude: (1) whether exhaustion of adm nistrative renmedi es under the
PLRA nust be pleaded in the conplaint, or whether the failure to do

so nust be pleaded as an affirmative defense; (2) whether, and to



what extent, the court may dism ss an action, sua sponte, based on a

plaintiff's failure to exhaust, and the notice that nmust be given;
and (3) the court's ability to convert a notion to dismss into a
nmotion for summary judgnent under Rule 12(c). The Second Circuit
Court of Appeals has issued several decisions which inmpact these
issues. In light of those decisions, and the decisions of district
courts in this Circuit, the court converts defendants' notion to
dismss into a notion for summary judgnent and orders further
briefing and evidence on plaintiff's exhaustion or non-exhausti on of

his adm ni strative renedi es under the PLRA

1. Discussion

A. The failure to exhaust adm nistrative renedi es under the
PLRA is an affirmati ve defense in the Second Circuit

In Jenkins v. Haubert, 179 F.3d 19 (2d Cir. 1999), the court

was concerned with whether, and to what extent, a fornmer prisoner
could bring an action pursuant to 42 U S.C. 8§ 1983 to chall enge the
validity of disciplinary or adm nistrative sanctions. 179 F.3d at 28
(di scussing the standard set forth by the Supreme Court in Sandin v.
Conner, 515 U. S. 472 (1995)). In discussing a defendant's options,
the Court of Appeals noted that "[a] plaintiff's inability to neet
the Sandin standard, properly raised by a defendant on a notion to

di sm ss pursuant to Rule 12(b)(6), ... is not ... the sole defense



that a defendant may raise to a conditions of confinenent claimunder
8§ 1983." Jenkins, 179 F.3d at 28. The court noted that "a defendant

in a prisoner 8 1983 suit may al so assert as an affirnmative defense

the plaintiff's failure to conply with the PLRA's requirenments [that
plaintiff first exhaust all admnistrative renedies]."” [d. at 28-29
(enmphasi s added). Because it characterized non-exhaustion as an
affirmati ve defense, the Jenkins decision suggests that the issue of
exhaustion is generally not anenable to resolution by way of a notion

to dism ss.

In Snider v. Melindez, 199 F.3d 108 (2d Cir. 1999), however,
the Court of Appeals established what m ght be characterized as an
exception to the rule against dism ssing an action based on failure
to exhaust under the PLRA. The Snider court held that it was within
the district court's inherent power to dism ss a prisoner action, sua
sponte, if the plaintiff's failure to exhaust adm nistrative renedies
under the PLRA is "readily apparent,” or "unanbi guously established
in the record,” as long as the court affords the plaintiff notice and
an opportunity to be heard. 1d. at 111-14. One of the cases that

t he Snider court found anal ogous was Leonhard v. United States, 633

F.2d 599, 609 n.11 (2d Cir. 1980), which held that a district court

may di sm ss sua sponte on statute of |limtations grounds.?! Snider,

1 The general rule is that the failure to bring suit within the
limtations period is an affirmative defense, on which a defendant
may seek summary judgnment but not dism ssal. However, a notion to
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199 F.3d at 112 (citing Leonhard).

In Iight of Jenkins and Snider, nost courts interpreting the
Second Circuit's position on exhaustion under the PLRA have concl uded
that, in the Second Circuit, the failure to exhaust adm nistrative
remedi es under the PLRA is an affirmative defense that defendants
nmust plead, unless the failure to exhaust is readily apparent or
unanbi guously established fromthe face of the record.? See, e.q.,

Reyes v. Punzal, 206 F. Supp. 2d 431, 433 (WD.N Y. 2002) ("in the

Second Circuit, failure to conply with the PLRA s exhausti on
requirement is viewed as an affirmative defense ... and ... defendant
bears the burden of proving plaintiff's failure to conply with the

exhaustion requirenent”) (citations omtted); Hallett v. New York

State Dep't of Correctional Serv., 109 F. Supp. 2d 190, 196-97

(S.D.N. Y. 2000) (sanme); Cuoco v. U.S. Bureau of Prisons, No. 98 ClV.

dism ss is appropriate at |east when "the facts supporting the
statute of limtations defense are set forth in the papers plaintiff
hi nrsel f submtted." Leonhard, 633 F.2d at 609 n.11. See also Velez
v. City of New London, 903 F. Supp. 286, 289 (D. Conn. 1995) (Dorsey,
C.J.) ("Although the statute of limtations defense is usually raised
in a responsive pleading, the defense may be raised in a notion to
dismss if the running of the statute is apparent fromthe face of
the conplaint”) (quoting Ledesnma v. Jack Stewart Produce, Inc., 816
F.2d 482, 484 n. 1 (9'" Cir. 1987) (in turn quoting Conerly v.
West i nghouse Elec. Corp., 623 F.2d 117, 119 (9'M Cir. 1980))).

2 Courts have dism ssed actions, on defendants' notions, based
on the failure to exhaust under the PLRA, wi thout discussing whether
di sm ssal is appropriate. However, the nmpjority of courts that have
specifically addressed the issue since Jenkins was deci ded have
concluded that failure to exhaust is an affirmative defense.
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9009(WHP), 2000 WL 347155, *8 (S.D.N.Y. March 31, 2000) ("Exhaustion
of adm nistrative remedi es under the PLRA is not jurisdictional,

but rather is an affirmative defense"); Ray v. Kertes, 285 F.3d 287,

(3d Cir. 2002) (noting that the "Second, Seventh, Ninth and D.C.
Circuits have held that the exhaustion requirenment is an affirmative

defense, akin to a statute of |limtations") (citing, inter alia,

Jenkins, 179 F.3d at 28-29, and Snider, 199 F.3d at 111-12); Sinpson

v. Gallant, No. ClV 02-15-B-S, 2002 W. 1380049, *7 (D. Me. June 26,

2002) (conparing the position of the Second, Seventh, Ninth, and D.C.
Circuits, which hold that exhaustion is an affirmtive defense, with
the position of the Sixth Circuit, which has held that a plaintiff
must not only plead exhaustion, but also attach the adm nistrative

di sposition to the conplaint). But see Cocqueran v. Eagen, No. 98-

Cv- 7185, 2000 W. 96768, *1 n.1 (E.D.N. Y. Jan. 20, 2000) ("the Court
"may, on the notion of a party, dism ss a prisoner's conpl aint
regardi ng prison conditions because the plaintiff has failed to
exhaust his or her adm nistrative renmedies ..."") (quoting Howard v.

Goord, No. 98-CVv-7471, 1999 W. 1288679, at *2 (E.D.N. Y. Dec. 28,

1999)) .3

3 Al'though the Howard court did nake that statenent, it
i mmedi ately went on to say that "[w] hen a defendant raises a
prisoner/plaintiff's failure to conply with the PLRA's exhausti on
requirenent, the failure is properly assessed as an affirmative
def ense, " 1999 W. 1288679, at *2 (citing Jenkins, 179 F.3d. at 28-
29), and added in a footnote that "[t]he Court may al so dism ss such
a conmplaint on its own motion if the prisoner has failed to exhaust
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This court agrees that, in the Second Circuit, the failure to
exhaust adm nistrative renedi es under the PLRA is an affirmative
def ense anal ogous to a statute of limtations defense. Thus, the
failure to exhaust is not a ground for dism ssal unless it is readily
apparent fromplaintiff's pleadings and/or attachnments. |If the
failure to exhaust is readily apparent, the court should quickly

di sm ss, sua sponte, and without prejudice, so that plaintiff my

pursue his or her adm nistrative renmedi es before any applicable
statute of limtations runs.

B. When the failure to exhaust adm nistrative renedi es under
the PLRA is suggested, but not unambi guously established,
by way of a nmotion to dism ss, the court can and should
convert the nmotion to dismss into a notion for summary
j udgnment and order further briefing and/ or evidence.

In this case, defendants have noved to disnmss plaintiff's
action pursuant to Rule 12(b)(6). |In doing so, defendants "assert

that plaintiff has failed to exhaust his admnistrative renedi es”

[def.s' mem at p.1l (enphasis added)], and also argue that "plaintiff

does not all ege that he exhausted his adnm nistrative renedies'

[def.s' mem at p.5 (enphasis added)]. |In other words, defendants

his or her adm nistrative renedies,” 1999 W. 1288679, at *2 n.2
(citing Snider). Thus, despite the Cocqueran court's reference to
the earlier Howard quote, nost courts cite Howard for the proposition
t hat exhaustion is an affirmative defense which generally should not
be di sm ssed upon notion of a defendant. See, e.qg., Reyes, 206 F.
Supp. 2d at 433; Hallett, 109 F. Supp. 2d at 196-97; Cuoco, 2000 WL
347155, at *8.




claimthat plaintiff "has failed to allege, and cannot denonstrate,

that he exhausted his adm nistrative renedies" [def.s'" mem at p.3] -
i nplying that exhaustion in fact did not occur. [See also pl.'s mem
at p.5 n.1.] Defendants do not attach an affidavit or any other

evi dence denobnstrating the absence of exhausti on.

To the extent defendants nove to dism ss on the ground that
plaintiff has failed to all ege exhaustion, defendants' notion is
deni ed. Although that may be a requirenment in the Sixth Circuit, it
is not a requirenent in the Second Circuit. |In the Second Circuit,
the failure to exhaust is an affirmative defense that defendants nust
pl ead.

Def endants have rai sed, however, the actual failure to exhaust
adm nistrative renmedies. More inportantly, plaintiff has not denied
it. [See pl."s mem at pp. 1-5.] The inportant question, therefore,
is whether adm nistrative renmedies were avail able, and, if so,
whet her they were exhausted. It would be a waste of judicial
resources to deny defendants' notion to dismss, only to have
defendants file, in the future, a different notion titled, "notion

for summary judgnment,” which makes the sanme claimand seeks the sane
relief.
Under Rule 12(c), the court has the authority - once the

pl eadings are closed - to convert a notion to dismss into a notion

for summary judgment and consider matters outside the pleadings. Fed.



R. Civ. P. 12(c). Accordingly, the court will convert defendants’
motion into a notion for summary judgnent. Defendants shall, within
twenty-one (21) days of the docketing of this ruling, file their
answer and any affirmative defenses, and submt further briefing and
evi dence on the issues of whether exhaustion was required for

plaintiff's claims,4 and, if so, whether plaintiff exhausted the

remedi es available. Plaintiff will then have twenty-one (21) days to
respond.
The court believes that this process will be npbst beneficial to

incarcerated plaintiffs in the future. The less tinme spent
litigating a matter that will eventually be dism ssed for failure to
exhaust, the less likely it will be that the plaintiffs' clains w |l
be barred by the statute of |limtations once the adm nistrative
remedi es are pursued. This conversion will not prejudice defendants,
or preclude a second notion for sunmary judgnment on the nerits, if

def endants' current notion for summary judgnent is denied.®

4 For exanple, does this case involve a denial of treatnent, a
claimfor which exhaustion is required? O, does it involve a
di sagreenent about treatnent, which is "non-grievable,” and thus has
no renedi es which may be exhausted? [See generally Adm nistrative
Directive 9.6(6) (reprinted in def.s'" nmem at Ex.2).]

> This also will promote judicial efficiency, in that the
parties will not be required to brief and argue whether there are
mat eri al issues of fact in dispute regarding the nerits of
plaintiff's case in order to raise the potentially sinpler question
of non-exhausti on.



SO ORDERED at Bridgeport this __ day of January 2003.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGK STRATE JUDGE



