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MEMORANDUM OF DECISION AND ORDER

The present suit arises from the decison of the Planning & Zoning Commission of the City of
New London, Connecticut (“Zoning Commission”) to deny First Step, Inc.’s (“First Step”) gpplication
for agpecid use permit to relocate its headquarters within the City of New London. First Step claims
that this denid and the underlying zoning regulations of the City of New London violated Title Il of the
Americans with Disabilities Act (“ADA™), 42 U.S.C. 8 12131 et seq.; the Rehabilitation Act of 1973
(“Rehabilitation Act”), 29 U.S.C. § 794 et seq.; the Equa Protection Clause of United States
Congtitution; and Article 1, Sections 1 and 20 of the Connecticut Congtitution.

This decison follows atwo-day bench trid that was limited to issues of liability and injunctive
rdief.! The parties agreed that, in the event the court ruled in favor of the plaintiffs on ligbility,

congderation of the issue of damages would be heard after the court’ s ruling.  The following condtitutes

! It was agreed at the pretria conference on December 19, 2002 that this hearing would
not address the plaintiffs disparate impact clam in paragraph 57e of the amended complaint.



the court's findings of fact and conclusions of law pursuant to Rule 52(a) of the Federd Rules of Civil

Procedure.

FACTS

Firg Step isanon-profit corporation with the stated misson of “educating and asssting
individuas with disahilities to achieve independence and integrate into the larger community.” (Ex. 1 &
2.) Plantiffs Kathleen Smith, Dianne Benson, Marcell Richter, and William Savage are clients of First
Step.

Defendant Zoning Commission regulates the location, structurd requirements, and uses of
buildingsin the City of New London. Defendant Joseph Hegp is Chairman of the Zoning Commission,
Defendant Peter Gillespie isthe New London City Planner, and Defendant Susan Brant is the New
London Zoning Enforcement Officer. The parties have stipulated that Defendant City of New London
isarecipient of federd funds.

First Sep

First Step’'s programs are designed for, and restricted to, low income persons with severe and
persstent mentd illness. First Step refersto personsusing its services as “clients”  Common illnesses
among Firgt Step clients are schizophrenia, bipolar disorder, and mgor depresson. Many clients,
including Benson, aso suffer from physical disabilities. The parties have stipulated that, “[f]or purposes
of the ADA and Rehahilitation Act, each of the individud plaintiffsin this lawsuit is a person with a
mentd or psychiatric disability that substantidly limits mgor life activities and is severe and persstent.”

First Step’s programs are part of a coordinated network of menta health services under the



umbrella of the Southeastern Mentadl Hedlth Authority, adivison of the Connecticut Department of
Menta Hedlth and Addiction Services. Firgt Step programs include case management, vocationa
education, resdentia education, and the Oasis Center, a socid rehabilitation and life skillstraining
center. The case management and vocationd education programs, as well asthe Oas's Center, are run
out of First Step’ s headquarters at 38 Green Street in New London, Connecticut (“Green Street Site”).

Thegod of dl of First Step’s programsisto assist persons with psychiatric disabilitiesto live
successfully within the community. The plaintiffs submitted a substantid amount of testimony and other
evidence that, without First Step’s services, First Step dlients would have greet difficulty functioning
effectively in the community. (Smith test.,, Jan. 3, 2003 a 14 (“If | stay home, I'm very suiciddl. | have
ahardtime. | need people. | need a place where people understand me and it gets me out so I'm not
thinking of things to hurt mysdlf with. They are there for me and if it wasn't for First Step | probably
would be dead.”)

To transport its clients to and from its fadilities, First Step uses two fifteen-passenger vans?
First Step only provides such trangportation to clients who reside within the City of New London. The
forty percent of First Step clients who reside outside of New London must find their own
trangportation. Few First Step clients own vehicles. In light of their severe psychologicd and physica
disabilities and their lack of vehicles, the court finds that many First Step clients would not be able to

participate in First Step programs if trangportation to and from the First Step center were not provided.

2 Firg Step dso usesits vans to transport staff to and from off-site meetings. Under its
gte use proposd for the Truman Street Site, because parking at the property is limited and staff would
have to park at a public parking lot four-tenths of amile away, First Step would also useitsvansto
shuttle staff membersto and from their cars before and after work.
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The 38 Green Street site

First Step applied for the specid use permit for the Green Street Site in 1991 as an indtitution of
higher learning, pursuant to Section 530.2(17) of the Zoning Regulations. Section 530.2(17) permits
usein the Central Business Didtrict for:

Indtitutions for higher learning, business, vocationd, and training schoals, including colleges,

universties, junior colleges, business, banking, business management, secretarid and office

schools, art and drafting schoals, schoal for training in the martid arts, dancing, gymnastics, and

music, schools for fashion design. . . .

Despite arequirement in subsection 17 that the curriculum of such ingtitutions for higher learning satisfy
the requirements of the Connecticut State Department of Education, First Step is not accredited as a
school, nor are its staff members certified as teachers.

Witnesses tedtified that First Step’s current facility is inadequate for many reasons. Simsarian,
Benson, and Smith testified that the building is not handicapped accessible, saff members have to share
offices and telephones, and that the building lacks conference rooms, a saff lounge area, and sufficient
gpace for programming, among other problems. These inadequaciesinhibit client-staff confidentidity
and communiceation, interfere with First Step’ s ability to supervise its saff, and ultimately detract from
the breadth and qudity of its programs. Benson and Smith testified that some clients or potentid clients
do not attend First Step programs, or have sgnificant difficulties attending, because the facilities are to
small to accommodate dl clients, are not handicapped ble or are otherwise inadequate. Benson
a0 tedtified that some programs she would like to participate in, and that First Step could offer in the

Truman Street building, are not currently offered because of insufficient space in the Green Street Site.

Despite these shortcomings in its facility, First Step’s evaduations from clients are overwhemingly



favorable.
Prior attempts to relocate

In 1999, Firg Step considered moving to 19 Jay Street in New London, as well as other
locations within New London. First Step withdrew its gpplication for zoning approva and abandoned
its plan to move to 19 Jay Street after encountering opposition from the community and a the
suggestion of arealegidators.

Following itsfalled attempt to move to Jay Street, First Step considered approximately ten
additional properties. Those properties were ether inadequate for First Step’s needs or unavailable.

The Truman Street Ste

Since at least November 2001, Firgt Step has been attempting to relocate to 82 Truman Street
(“Truman Street St€”’) “in order to provide an improved environment for its clients and to provide
additiond space to operate more efficiently and effectively.” (Compl. a 126.) The Truman Street Site
had previoudy served as alocd office of the Connecticut Department of Motor Vehicles. 1n 2002,
First Step obtained an option to purchase the Site.

The front of the Truman Street Ste is Stuated on Truman Street, facing southeast. On the
western side of the building, a driveway runs northwest to the rear of the property. The driveway is
goproximately 120 feet long. Although that driveway is 11 feet, 5 incheswide at its opening on Truman
Street, it narrows to 9 feet, 5 inches wide toward the rear of the building. Behind the building liesa
parking lot that would accommodate 33 cars, according to the plaintiffs traffic expert, William Vliet of
Viiet & O'Nalll, LLC. From the parking lot, another driveway running northwest leads out onto Hope

Street, which isroughly parallel to Truman Street. The southwest and northeast sdes of the property



are entirely enclosed by adjoining properties.

The distance between the Truman Street Site driveway on Hope Street and the intersection of
Hope Street and Hempstead Street is gpproximately 150 feet. There are four driveways, Sx
resdences, and parking on both sides of that stretch of Hope Street.

Although both the Green Street and Truman Street buildings offer gpproximately 10,000 square
feet of gpace, Keyes testified that the space is oread over four floors at the Green Street building
versus just two floors at the Truman Street building. As aresult, the layout of the Truman Street Site
permits more efficient use of space.

Firg Step proposes to move the main entrance of the building from the front of the building on
Truman Stret to the rear of the building, facing the parking lot. First Step clamsthat this changeis
necessary to make effective use of the interior space. First Step aso proposes to locate a patio and
paved garden area at the rear exit. The patio would provide a place for staff and clientsto socidize or
smoke. Thisadditionisat least in part proposed in response to the city’s many complaints about First
Step clients loitering outside the front entrance of the current Green Street Site.

Traffic impact

Vliet prepared a Traffic Impact Statement for First Step dated May 14, 2002. The parties
have stipulated to the accuracy of the traffic generation data presented in that report, as well asto the
accuracy of the data presented in Vliet's June 12, 2002 |etter to City of New London Traffic Safety
Officer Edmund M. Hedge, J. In hisreport, Vliet Sated that “[t]he development use will generate a
maximum of 75 round trips on adaily bass, Monday through Friday and substantialy less (6-7

maximum round trips) on Saturday.” (Ex. 14 a 1.) Compared to the traffic generated by prior uses of



the building, thistraffic impact isquite smdl. Vliet sated that “[t]he previous [uses] on the Ste (DMV
Office/Licenang/Ingpection & Socid Services Offices) most probably generated significantly more
traffic than the proposed use” 1d. at 1-2. Vliet concluded in his statement that “[n]o measurable
impact will result from the addition of the Ste generated traffic to the adjacent roadway system.
Roadway conditions will continue to provide safe and efficient travel operation.” Id. at 2.

Vliet dso tedtified at trid that 75 round trips per weekday was relatively light traffic compared
to the amount that would be generated by nearly any other use of the building. Vliet testified that a
gangle office tenant such as alaw or engineering firm would generate gpproximately 115 round trips, a
medicd or dentd office would generate gpproximately 180 round trips; alibrary would generate
gpproximately 270 round trips, a pharmacy would generate gpproximately 450 round trips, and a
DMV office would generate 800 round trips. The only example Vliet gave of an dternative use that
would generate less traffic was aday care center, which would generate gpproximately 60 round trips.

On May 24, 2002, Vliet met with Hedge regarding the city’ s concerns about traffic flow at the
Truman Street Ste. Hedge was primarily concerned with traffic both entering and leaving the parking
lot from Hope Street. At Gillespie' s request, First Step modified its Site plan to address the city’s
expressed concerns, by agreeing to a one-way traffic pattern entering the property from the Truman
Street driveway and a one-way exit from the property on Hope Street, and by agreeing to a drop-off
zone for vansin front of the building, to reduce the number of outgoing trips on Hope Street.

The defendants submitted evidence at trid that it would be impossible for two cars to pass each
other on Hope Street when cars are parked on both sides of the street. Thisis aready the case,

however; First Step moving to Truman Street will not make the road narrower. By the defendants



own admission, Officer Hedge “[h]as not been derted to any current traffic safety problems on Hope
Street with the existing traffic, and parking on two Sdes of the street.” (Def. Findings of Fact a ] 135.)
The Zoning Commission dso heard evidence that the additiond traffic exiting onto Hope Street would
not cause traffic problems. At the May 16, 2002 public hearing, Vliet stated that:

On the remaining 150-foot section between Mountain Avenue and where we' re going to have

our driveway parking is alowed on both sides and admittedly it is tight, but again we re not

proposing any significant amount of traffic where you would ever concelvably have some kind

of traffic jam as aresult of cars wanting to go both ways. 1t'sonly 150 feet.
(Ex. 33a 24.) Giventherdatively light traffic First Step will generate, at most 75 cars exiting onto
Hope Street during the course of the average weekday, the occurrence of impasses between cars
attempting to pass each other in opposite directions on Hope Street would not significantly increase.

First Sep’s Applications for Zoning Approval

The Truman Street Site lieswithin the C-1 Generd Commercid Didtrict for zoning purposes. In
order to qualify to use property within the C-1 zone, the intended use must match one of the permitted
uses for C-1 property and the property owner must obtain a specia use permit. Section 510 of the
zoning regulaions ligts the permitted commercia and limited industria uses of property in the C-1 zone.
Section 810 defines the procedures and requirements for obtaining a specia use permit. In evaluating
goplications for gpecia use permits, the Zoning Board considers “the hedth, safety and welfare of the
public, in generd, and the immediate neighborhood, in particular, and may prescribe reasonable
conditions and safeguards to insure the accomplishment of:” (1) harmony with the rest of the

neighborhood and digtrict, (2) the Site plan objectives of Section 800B, particularly how the proposed

development would affect traffic and whether it would pose afire hazard, and (3) whether the



proposed use would conform with dl requirements of the district. (Ex. A a 8§ 810B.)

On March 7, 2002, First Step applied for aspecid use permit and approvad of its Site
development plan for the Truman Street under Section 510.2(34) of the Zoning Regulations® Section
510.2(34) permits use for educationd establishments for learning disabled or mentally retarded adults,
but excludes such use for adults with menta illness or drug or acohol dependency:

34)  Educationd establishment for learning disabled or mentaly retarded adults (but
excluding adults with mentd illness or drug or acohol dependency) under license or
contract with agtate, federd, or municipal government agency.

At the sametime, Firs Step dso submitted a proposed amendment to subsection 34 to remove the
prohibition on “educationd establishments for adults with mentd illness’ in C-1 zoning digtricts. (EX. 8;
Ex. 10; Ex. 11.) First Step proposed the amendment as arequest for a reasonable accommodation
pursuant to the ADA and the Rehabilitation Act.

The Zoning Commission held atota of four public hearings on the First Step gpplications, on
April 18, 2002; May 2, 2002; May 16, 2002; and June 20, 2002. First Step representatives generally
gpoke firdt, addressing issues raised by resdents at the previous meetings. The remaining comments

were fairly well split between persons supporting the First Step application and those opposing it. The

3 The permitted use most andogousto First Step’s approved use at 38 Green Street is
Section 510(28):

Indtitutions for higher learning, business, vocationd, and training schools, including colleges,
universdities, junior colleges, business, banking, business management, secretarid and office
service schools, computer and data processing schools, art and drafting schools, barber,
beauty, and cosmetology schools, commercid or non-commercia food preparation schools,
photography schools, schools for training in the martid arts, dancing, gymnastics, and music,
schoolsfor fashion design. . ..



magority of First Step support came from First Step clients, staff, members of the board of directors, or
other management, dthough a minority of neighbors also supported the application. Comments
opposing the First Step move raised concerns over safety due to the danger of First Step clients (Ex.
3la 22,53, 61, 67 (“[What] if there's someone | have to go and tdll that family or get a phone cdll
that one of your loved ong[g] just was killed by somebody from First Step.”), 77 (“I fed that that'sa
danger. The murders, the deaths associated with First Step are on the record.”), 84; Ex. 32 at 55, 78,
91-92; Ex. 34 a 5, 7), First Step clients bringing drugs into the neighborhood (Ex. 31 a 23 (“When
you deindtitutiondize people who should not be deindtitutionaized, they either fall to take ther
medication or they become duly diagnosed, they self-medicate with drugs or cocaine or some other
illicit substance or dcohoal.”), 30 (“When you put a mentaly disturbed, dualy diagnosed crack abuser in
society the drug dedlers and the pimps come in and they take over.”), 37 (“[ T]here are gpproximately
50 active crack users among the clients”)), traffic volume (Ex. 32 a 77, 95; Ex. 34 a 4, 26-28), and
loitering by First Step clientsin front of the building (Ex. 32 a 81). Other comments smply showed
prejudice againgt the mentally ill. (Ex. 31 a 20, 23; Ex. 32 at 94-95 (*What does First Step have to
offer us?. . . They won't bring more tax revenue, safer streets or enhance our neighborhood image.
My concern isthey will be taking everything we have worked so hard to regain, a self-image that will
attract families and bring investors who shared avison of a safe attractive place to live and work.”).)
Prior to the second public hearing on First Step’s application, held on May 2, 2002, Gillespie

convinced First Step to add an dternative gpplication for permit approva under Section 510.2(31)(e)
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asa“rehabilitation” facility.* (Ex. 32 at 4 (“So I ve spoken to the gpplicant. When the hearing is open

on the specid permit they are agreeable to amending their gpplication to specificaly dtate that they do

fal under the rehabilitation facilities.”).) Subsection 31 providesthat a permitted usein C-1 zonesis

for:

31) Private, public, or quas public rehabilitation facilities to include:

1)

2)

3)

4)

5)

Outpatient, day treatment, or inpatient acohol counsding, treatment, or
rehabilitation clinics or centers,

Outpatient, day treatment, or inpatient drug counsdling, trestment, or
rehabilitation clinics or centers,

Outpatient, day treastment, or inpatient substance abuse counseling, treatment or
rehabilitation clinics or centers,

Non-residentia or resdentia hafway houses for current or former inmates of
federd, State, or loca correctiond facilities, and

Other such smilar outpatient or inpatient counsdling, trestment, or rehabilitation
clinics or centers that the Planning and Zoning Commission shdl find to be
subgtantively similar to the uses listed in Section 510.2 (31), paragraphs (a)
through (d) inclusve.

That any use identified within Section 510.2(31), paragraphs (a) through (€) inclusive

4 First Step viewed its gpplication under Section 510.2(31) as an dternative application,
not an amendment of its gpplication under Section 510.2(34). At the May 2, 2002 mesting, Keyes

Stated that:

It's not quite true that we say we are not an educationd ingtitution. What this letter asks is that
our gpplication be modified for the specid permit to provide this commission with the
opportunity of determining that section 410.231 [9¢] isamore gppropriate section for usto go
under than an amended section 510.234 that we had originally applied under. Soit'sa
modification in the dternative.

(Ex. 32 a 9 (emphasis added).)
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shdl be subject to the following restrictions and requirements:

1)

2)

3)

4)

That such uses shdl obtain dl gppropriate licenses and permits required
by Federa, State and Local laws, statutes and regulations within (1)
year of the date of approva unless an extension of thetime period is
gpplied for by the applicant prior to the actud expiration date and
granted by the Planning and Zoning Commission.

That such uses shdl provide aminimum of 15 square feet of indde
waiting or seeting area space for each patron to be served within any
one hour period of operation.

That such uses shal not be located within 500 feet of any nursery,
elementary, or secondary schooal, college, university building or
playground.

That such uses which provide resdentid services, either short term or
long term, shdl have a minimum of 70 square feet for the first resdent
and 50 square feet for each additiona resident.

Section 510.2(34) of the Zoning Regulations does not contain any of the use restrictions of Section

510.2(31). At thetime Gillespie encouraged First Step to amend its gpplication, it was not clear

whether the Truman Street site was within 500 feet of any schools or playgrounds, and thus whether

Firg Step was actually digible to apply under Section 510.2(31).°

Based on testimony at trid, the court finds that the implicit message Gillespie rlayed to First

5 At the May 2, 2002 hearing, when one speaker argued: “Is thiswhole issue moot
because under your zoning regulations, now that they’ve agreed . . . that they are arehahilitation facility,
they come closest to that, in the C1 zone they cannot be within 500 feet of any nursery, eementary or
secondary schooal, college, university or playground,” Chairman Heap replied that “[o]ne of the reasons
that we re going to pursue and not close the public hearing tonight is so our town planner can do
measurements and let us know what’'sgoing on.” (Ex. 32 at 53-54.) Keyes dso tedtified that “at the
time we were encouraged to apply under [Section 510.2(31)] . . . [n]o search had been done by
anyone to see whether or not we fell under -- whether or not there were any of these schoals,
secondary schools, colleges, primary schools, within 500 feet of the Truman Street site” (Keyestest.,

Jan. 2, 2003 a 184.)
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Step was that they were ineligible to apply under Section 510.2(34). (Gillespie test., Jan. 2, 2003 at
39-40 (*1 informed them that the amendment was unnecessary, we had exigting regulations in place that
would allow them to apply for a permit for the Truman Street location.”) (emphasis added).)
Nevertheless, First Step pressed the amendment because First Step management believed the
corporation was being discriminated againgt and because they believed that First Step was more
accurately described as an educationa ingtitutiond than arehabilitation facility. (Keyestest., Jan. 2,
2003 at 135 (“[W]e thought it was discriminatory. | think it got our back up alittle bit to see that up
there and we thought it was discriminatory with our clients, and we thought that that was where we
fit").)

At the May 2, 2002 hearing, Gillespie addressed First Step’s proposed amendment to Section
510.2(34), its request for a reasonable accommodation, and its willingness to submit an dternate
gpplication under Section 510.2(31). Gillespie stated that for purposes of its gpplication for a specid
use permit, First Step should be considered arehabilitation facility within the meaning of Section
510.2(31), rather than an educational establishment under Section 510.2(34), and noted First Step’s
willingness to amend its gpplication. He then recommended that the Zoning Commisson:

vote to disgpprove the regulation amendment [of Section 510.2(34)] as submitted becauseit's

unnecessary. We have dready made reasonable accommodationsin the existing regulations, so

it's unnecessary, and that you acknowledge the fact that we have regulations that already ded
with thet.
(Ex. 32 a 5.) The Zoning Commission then unanimoudy reected First Step’s proposed amendment to

Section 510.2(34) of the zoning regulations, finding that “[t]he proposal is redundant,” and that, by

telling First Step that it could apply for a pecid use permit under Section 510.2(31), “[t]he City has
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aready made a reasonable accommodation under the current regulations.” (Ex. 26 a 9.)
Peter Gillespie prepared the motion to grant First Step’s specia use permit under subsection
31, and attached a series of conditions to that motion. Those conditions were:

1 In order to ensure compliance with the Purpose and Intent of the City’ s Off-Street
Parking Requirements and to specificaly comply with the requirements of Section 614
E 2) (van/car pool regulations) First Step shdl prepare and submit to the City Planner a
more detailed plan and commitment to the proposed car pool program prior to the
issuance of abuilding permit for this Ste.

2. Prior to the issuance of a Building Permit and per the requirements of the above
referenced Section of the City of New London’s Zoning Regulations, First Step shdl
prepare and submit to the Law Director for hisreview and approva a covenant which
binds the tenants of this Site to the van pool commitments made by First Step. Firgt
Step shdl record this covenant on the New London land records prior to the issuance
of a Certificate of Occupancy.

3. Firgt Step shdl prepare and didtribute to its employees an employee parking policy that
prohibits off-gte, on-street parking in the immediate neighborhood. Failure to comply
with the established land record covenant and parking policy may result in the
revocation of the Specid Use Permit.

4, In order to ensure the protection of the safety and wefare of the public, in generd, and
the immediate neighborhood in particular as per the requirements of Section 810 B
Specid Permit objectives, First Step shdl prepare and submit to the City Planner a
public safety plan and protocol to ensure the adequate protection of public safety.
Such plan shdl include but not be limited to security, staffing, quaifications, training,
survelllance, parking lot lighting, etc. only as these items relate to on-Site security. The
City Planner shdl consult with the New London Police Department prior to gpprova of
sad plan.

5. The site plans shdl be revised to detall the proposed entrance and exit gates which shall
include details to ensure access off-hours for public safety personnd. The details of
such gates shdl be submitted to City Public Safety Officids for review.

6. The ste plans shall be revised to detall the perimeter fencing around the Site.

7. The ste plans shal be revised to reflect the one-way traffic pattern into and through the
gtewhich shdl include a prohibition on traffic entering the Ste from Hope Street.
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10.

11.

12.

13.

These gte [plan] revisons shdl include modifications to the parking space layout,
entrance/exit Sgns, pavement markings, etc. to be approved by the City Planner.

Firgt Step shall request approval from the New London Police Department and Legdl
Traffic Authority of the creation of on-street dedicated handicapped accessible
parking/loading spacesin front of 82-84 Truman Street S0 as to accommodate First
Step'soverszed vans. These vans may have difficulty being accommodated through
the Truman Street driveway access.

Firg Step shdl retain aqudified engineer to ingpect and certify the structurd integyrity of
the exigting retaining wall located on the eastern side of the property line. If warranted,
the City Planner in consultation with the City Engineer shdl determine the leve of

necessary repairs.

A more detalled plan for the outdoor patio space shall be submitted for approva and
Firg Step shdl insure that its gaff, vigitors, and clients shdl only congregate in the
dedicated outdoor patio space and shdl prohibit the loitering in front of 82-84 Truman
Street.

Due to the unique parking waiver granted as a part of this gpplication this permit is
granted exclusvely to First Step Inc. under the specific provisons of this gpplication.
Future occupancy of this building is subject to the grant of additiond approva from the
City of New London’s Planning & Zoning Commisson.

As proposed by the applicant First Step shall within sixty (60) days of the issuance of a
Certificate of Occupancy to First Step at 82-84 Truman Street, First Step shdll vacate
the current operations at 38 Green Street and consolidate operations at the new
location.

A revised plan detailing the necessary site specific conditions attached to this approval
shdl be submitted to the Planning and Zoning Commission for gpprova and a building
permit cannot be issued until said approva is granted.

(Ex. 30 a 3-5.) Inaninitid draft, Gillespie had dso included a condition requiring First Step to submit

arevised floor plan that would permit entrance into the building via one of the existing doorways on
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Truman Street. First Step rejected this condition, which Gillespie then removed.®

At the duly 18, 2002 Zoning Commission meeting, Commisson member Richard Paragiliti

moved to approve First Step’ s gpplication under Section 510.2(31), as drafted by Gillespie.

Commission Member Mark Christiansen seconded that motion. The Zoning Commission denied First

Step' s gpplication under Section 510.2(31) for a gpecid use permit by avote of five to one.

Commissoner Richard Parasiliti voted in favor, and Commissoners Christiansen, Viddl, Hersant,

Butler, and Heap voted against the proposal. After the vote, Heagp and Christiansen each offered three

reasons for the denid. The Zoning Commission voted unanimoudly to adopt Hegp and Chrigtiansen’s

comments as the bagis of the denid of First Step’ s gpplication for a specid use permit. Those reasons

were:

Parking is an issue- using the municipd lots in the downtown areais an intendfication of
what the City is griving to do in the downtown. With the development occurring in the
downtown areathere is an increased need for parking for customers and merchants.

There has been no specific plan presented as to how public safety will be handled and
what means will be taken to protect the public.

Thereisaconcern for the safety of consumers and staff of First Step walking up the
driveway after they are dropped off in front of the building.

The testimony given by the residents of Mountain Avenue and Hope Street concerning
the traffic coming out of the back entrance of Hope Street. When the Department of
Motor Vehicles was located at the 82-84 Truman Street the Site did not work— the
traffic was a problem and the parking was a so problematic, as was the narrow
driveway, as aresult the DMV relocated. The proposed use by First Step istoo

Although Commission Member Butler made amotion at the July 18, 2002 meeting to

amend the gpplication, adding a condition requiring First Step to move the entrance to Truman Street,
that motion was not seconded. The plan voted on by the Planning and Zoning Commission had the
main entrance in the rear of the building.
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intense for the site.

5. This steis not the proper Ste for the use intended- the denid in no way isrelated to the
clientele or the employees of First Step. Some of the neighbors came and spoke
regarding the concerns of their neighborhood. Mr. Hegp stated that he was most
impressed with resdent Will Ewing (who isa Specia Education Teacher). Mr. Ewing
expressed a concern for his neighborhood.”

6. The traffic would be horrendous in the area and Hope Street cannot handle any
additiond traffic.

(Ex. 30 a 7.) Although the Zoning Commission unanimoudy denied First Step’ s proposed amendment
to Section 510.2(34), and voted to deny First Step’s application for a specia use permit under Section
510.2(31), the Zoning Commission never voted to deny First Step’s gpplication under Section

510.2(34).

! At the April 18, 2002 hearing, Ms. Ewing read a letter from Mr. Ewing, stating in part
that “[i]t dso seemsincompetible for dl the children playing out here and dl the new dients who would
be hanging out here to co-exist in a hedthy manner. Something will happen, trust me.” (Ex. 31 at 55.)
At the May 16, 2002 hearing, Mr. Ewing stated that if [First Step] comes to our neighborhood you're
making a big mistake because you' re going to ruin the lives of many, many people who live there, who
fought hard over the past 20 yearsfor a decent life” (Ex. 33 a 90.) He continued to explain that
“New London does not want low income people living downtown. . . . [T]he mentaly ill . . . do not fit
the upscale plans for the renaissance of that area.” (Ex. 33 at 93.) *People downtown have plenty of
doriesto tell about clients loitering, plenty of First Step clients who loiter, smoke, urinate and murder.”
(Ex. 33 a 94.) At the June 20 hearing, Mr. Ewing stated that his concern is*you need security and
you need to control the flow both in and out, then we need security as well for those of uswho livein
the vicinity that there may be athrestening Stuation and that you need security . . . . My concern isif
there isn’'t a dangerous Stuation, why is there security at dl?” (Ex. 34 a 127-28.) Mr. Ewing aso
wrote at least one letter to the editor of aloca paper, asking “[h]ow would you fed about a psychiatric
facility moving into your residentid neighborhood, with psychotics sharing your backyard and sdewaks
with your children? . . . Would anyone want this facility in his neighborhood knowing the mentally-
disabled clientsthat First Step services will outnumber the resdents?” (Ex. 25 at 4-5.) Although thisis
but a sample, Mr. Ewing’'s commentary was sufficiently rife with prgudicid satementsthat it isclear he
had few, if any, reasons for opposing First Step’s gpplication that did not slem from the disabilities of
First Step clients.
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ANALYSIS
Sanding
Firg Step and the individud plaintiffs have standing to bring clams under the ADA and the

Rehabilitation Act. In Innovative Hedth Systemsv. City of White Plains, 117 F.3d 37 (2d Cir. 1997)

[hereinafter Innovative 11], the Second Circuit held that an acohol and drug treatment center had the
right to sue under the ADA and the Rehabilitation Act, even though it is not a person with adissbility,
because “the Rehabilitation Act extendsits remediesto ‘any person aggrieved' by the discrimination of
aperson on thebagsof hisor her disability.” 1d. at 47. First Step thus meets the prudential standing
requirement, in addition to the injury-in-fact, causation, and redressibility requirements.

Because the failure to amend Section 510.2(34) of the Zoning Regulaions did not giveriseto
the plaintiffs injuries, plaintiffslack standing to chalenge the facidly discriminatory provison of Section
510.2(34) of the Zoning Regulations under the Connecticut and United States Congtitutions.  Although
Gillespie effectively terminated First Step’ s gpplication under Section 510.2(34) before the Zoning
Commission could vote on it, and athough First Step consdered its gpplications under Sections
510.2(31) and 510.2(34) to be separate applications, the Zoning Commission never voted to deny
First Step’s application under Section 510.2(34). More importantly, because the City of New London
alowed Firgt Step to gpply for agpecid use permit under a separate provision, and gpplying under the
separate provison did not affect the likelihood of success, First Step’s application for a specid use
permit was not adversdly affected by the facidly discriminatory provison. (Gillespie test., Jan. 3, 2003
a 41 (once a party qualifiesto apply for a specid use permit, the same condderations are gpplied in

determining whether or not to grant the permit).) Thus the plaintiffs lack sufficient injury in fact to
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challenge Section 510.2(34) under the Equa Protection Clause. For the same reasons, plaintiffs cannot
edtablish the discrimination dement of its ADA and Rehabilitation Act claims solely on the grounds that
the Zoning Commission’ s refusa to amend Section 510.2(34) congtituted arefusal to make a
reasonabl e accommodation.
ADA and Rehabilitation Act Claims
The ADA providesthat “no qudified individud with adisability shdl, by reason of such
disability, be excluded from participation in or be denied the benefits of the services, programs, or
activities of a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 12132
(2002). The Rehabilitation Act provides that “[n]o otherwise qudified individud with adisability in the
United States, as defined in [29 U.S.C. 8 706(8)], shall, solely by reason of her or his disability, be
excluded form the participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity recelving Federd financiad assstance or under any program or activity
conducted by any Executive agency or by the United States Postd Service” 29 U.S.C. 8§ 794 (2002).
To edablish aviolation of Titlell of the ADA, plaintiffs must show:
1. they are “qudified individuals with a disability”;
2. they are being excluded from participation in or denied the benefits of some service,
program, or activity by reason of their disability, or subjected to discrimination by
reason of their disability; and

3. the entity which provides the service, program or activity isa public entity.

Innovative Hedth Systems, Inc. v. City of White Plains, 931 F. Supp. 222, 238 (S.D.N.Y. 1996)

(Barrington D. Parker, J., J) [hereinafter Innovetivel]; see dso Tyler v. City of Manhattan, 849 F.

Supp. 1429, 1439 (D. Kan. 1994). To edtablish aviolation of the Rehabilitation Act, the plaintiffs must
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establish that:
(1) they are “individuas with disabilities” within the meaning of the Act;

2 they are “ otherwise qudified” to participate in the activity or program or to enjoy the
services or benefits offered;

3 they have been excluded from participation, denied benefits of, or subjected to
discrimination under any program or activity solely by reason of their disahilities; and

4 the entity denying plaintiffs participation or enjoyment recelves federd financiad
assigtance.

Innovative I, 931 F. Supp. at 238.

As noted above, the parties have stipulated that (1) the City of New London receives federa
financid assstance, and (2) “[f]or purposes of the ADA and Rehabilitation Act, each of theindividua
plantiffsin this lawsuit is a person with amenta or psychiatric disability thet subgtantidly limits mgor life
activities and is severe and persistent.”®  The public entity requirement is also met because the Second
Circuit has held that the ADA and the Rehabilitation Act “clearly encompasses zoning decisions by the
City because making such decisonsisanorma function of agovernment entity.” Innovaivell, 117
F.3d at 44.

1. The*“otherwise qudified” dement of the Rehabilitation Act

Firg Step and the individud plaintiffs are parties who are “ otherwise qudified to enjoy the
benefits of the activities of the [Zoning Commission], i.e, itsinvestigations, reports and

recommendations relaing to the planning and development of the City.” Innovaivel, 931 F. Supp. at

8 Firg Step aso has standing to pursue aclam under Title 11 of the ADA because “the
Rehabilitation Act extends its remedies to ‘ any person aggrieved’ by the discrimination of a person on
the bagis of hisor her disability.” Innovativell, 117 F.3d at 47.
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238. Firg Step further argues that the issues the Zoning Commission raised regarding its Ste use plan,
including traffic, parking, and proposed entrance, were merely pretextua and that prgjudice was the
Commission’s primary motive in denying its gpplication. Under the circumstances, the court finds that
whether First Step was otherwise qudified to receive a specid use permit istied to the discrimination
elements of the ADA and Rehabilitation Act. If the Zoning Commission was primarily motivated by
bias againg the psychiatrically disabled and the stated reasons for denying the application were but a
pretext, the plantiffs were otherwise qudified.

2. Thediscrimination dements of the ADA and the Rehabilitation Act

Haintiffs who alege violaions of the ADA and the Rehabilitation Act may prove discrimingtion
under any or dl of three theories: intentiona discrimination, disparate impact, and failure to make

reasonable accommodation. See Reniond Economic Community Action Program, Inc. v. City of

Middletown, 294 F.3d 35, 48 (2d Cir. 2002) [hereinafter Regiona Economic Program]. While the

plaintiffs have dleged discrimination under dl three theories, the court did not hear evidence on
digparate impact at the hearing January 2-3, 2003.
a Intentiond discrimination
The Second Circuit analyzes clams of intentiond discrimination under the ADA and the

Rehabilitation Act usng the McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), burden-shifting

andyss Regiona Economic Program, 294 F.3d at 48-49 (“We andyze clams of intentiona

discrimination under the FHA, the ADA, and the Rehahilitation Act under the familiar McDonndll

Douglas Corp. v. Green burden-shifting andys's established for employment discrimination cases under

Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seqt”).
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Under the McDonndl Douglas test, the plaintiffs must first establish a primafacie case of
discrimination. “To establish aprimafacie case of discriminaion under . . . the ADA, the plaintiffs must
present evidence that animus againgt the protected group was a sgnificant factor in the postion taken
by the municipal decision-makers themsalves or by those to whom the decison-makers were
knowingly responsve. To establish aprimafacie case of discrimination under the Rehabilitation Act, by
contrag, the plaintiffs must show that the defendants denied the permit ‘solely’ because of the

disahility.” Regiond Economic Program, 294 F.3d at 49 (citations and interna quotation marks

omitted).

Paintiffsin the present case have submitted strong evidence, both direct and indirect, of
discrimination. As discussed above, Section 510.2(34) of the Zoning Regulations provides that
educationd facilities for learning disabled or mentally retarded adults may use property in C-1 zones,
except for educationd facilities that cater to persons with mentd illness or drug or acohol dependency.
Although the defendants have attempted to shift blame for the language of this provision to the group
that proposed it, the Zoning Commission ultimately had to gpprove the proposed amendment. (Ex. A
at 8 1150 (requiring at least amagority vote of al members for the Commission to approve a proposed
amendment)) In adopting thisfacidly discriminatory language, the Zoning Commisson mede it the
officid policy of the City of New London to prevent educationd facilities catering to the mentdly ill
from operating in C-1 zones. When asked to amend the provision, the Commission unanimoudy
refused, reeffirming its policy of discrimination. Inlight of these strong, dear statements by the Zoning
Commission thet it does not want educationd facilities catering to the mentaly ill in C-1 zones, it would

be difficult for the Commission to prove that, in fact, it had another, non-pretextua motive for denying
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First Step’s gpplication.

Because the plaintiffs must show that the defendants denied the permit ‘solely’ because of the
disability in order to make a primafacie case under the Rehabilitation Act, plaintiffs must aso
convincingly refute the Six reasons offered by the Zoning Commission for its denid, reasons that were to
varying degrees gpparently non-discriminatory. As discussed above, upon denying First Step's
goplication for agpecid use permit, the Zoning Commission adopted six reasons for doing 0. This
opinion will take them up in order.

@ Parking is an issue- using the municipd lots in the downtown areais an intensfication of
what the City is griving to do in the downtown. With the development occurring in the
downtown areathere is an increased need for parking for customers and merchants.

Keyestedtified that if First Step relocated to the Truman Street Site, staff would continue using
the same municipd lot that they currently use. Keyestedt., Jan. 2, 2003 at 142 (“The mgority of staff
would be parking in the municipa parking lot which was about four-tenths of amile away from the
Truman Street Site .. . . They [currently] park in the municipa parking lot, the same location.”); Keyes
test., Jan. 3, 2003 at 170-72. Demand for parking would not increase at the municipal lot on Green
Street, nor a any other municipa lot. The Zoning Commisson heard this same information on May 16,
2002. (Ex. 33 a 27 (First Step Attorney Pearson stated, “that’ s where they currently park.”

Defendant Heap replied, “[t]hey park there now.”).)

2 There has been no specific plan presented as to how public safety will be handled and
what means will be taken to protect the public.

The zoning regulaions do not require gpplicants to submit a safety plan. To apply for a specid

use permit, an applicant must submit 13 copies of the materias and information requested in Section
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800H to the Zoning Commission at least thirteen days in advance of the public hearing. (Ex. A a 8
810C.) Section 800H requires that the applicant submit alocation map; a topographica map; an open
gpace and landscaping plan; a staging plan map; an environmenta impact satement; an eroson and
sediment control plan; as well as information on the gpplicant; proposed buildings and uses; easements,
parking, loading, and circulation; signs and lighting; utilities, and hazardous materids and wastes. At no
point does Section 800H suggest that an gpplicant must submit a“ pecific plan asto how public safety
will be handled and what means will be taken to protect the public.”

In the motion to gpprove First Step’ s gpplication for a specid use permit, the submission of a
safety plan wasincluded as condition 4. (Ex. 30 a 3 (“The gpplication is hereby approved with the
following conditiong/modifications. . . . In order to ensure the protection of the safety and wefare of the
public, in generd, and the immediate neighborhood in particular as per the requirements of Section 810
B Specid Permit objectives, First Step shdl prepare and submit to the City Planner apublic safety plan
and protocol to ensure the adequate protection of public safety.”)) First Step was not obligated to
complete this requirement before the Zoning Commission conditionally approved the gpplication. In
light of the Zoning Commission’s own proposd to alow First Step to submit a safety plan after it acted
on the gpplication, the Court finds that this second rationae for the vote is Smply not credible. The
Zoning Commission neither needed, nor did it expect, aFirst Step safety plan prior to the vote.

Perhaps more importantly, the Zoning Commission did not have a non-discriminatory reason
for requiring aFirst Step safety plan. Although the defendants produced First Step’ s detailed safety
records to demondtrate that First Step had an established safety problem (Ex. G at 42 (listing seventeen
safety incidents, including four unspecified “vehicle issues” occurring a Frst Step during the first
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quarter of FY 2001); Ex. H a 42 (listing twenty safety incidents, including one “vehicle issug’
described as an accident, during the second quarter of FY 2001); Ex. | at 42-43 (listing nineteen safety
incidents, including two “vehicleissues’ described as accidents, during the third quarter of FY 2001;
Ex. Ja 42 (lising 15 safety incidents, including four “vehicle issues’ described as accidents, during the
fourth quarter of FY 2001); Ex. K at 50 (listing thirteen safety incidents, including two unspecified
“vehicleissues’ during the fourth quarter of FY 2002); Ex. Sat 1-4 (incident reports); Ex. AA-DD
(traffic projections)), the safety reports did not specify the seriousness of the incidents, and the evidence
a trid showed that many such incidents were merely unlocked cars, or smilarly innocuous incidents.
The safety plan requirement reflects the misnformed and biased viewpoints of the mgority of
persons speaking at the public hearings. This court heard testimony, and more importantly, the Zoning
Commission heard testimony that persons with mental disabilities are not a sgnificantly greeter threet to
the community unlessthey are abusing drugs and dcohol. First Step does not permit the use of drugs
or doohal a itsfacilities. (Ex. 32 a 39 (Edward Samuel, President of the First Step Board of
Directors gtating that “[u]nder no circumstances are individuals under the influence of any substance
dlowed on gte”)) If aFirst Step client has been usng dcohol or drugs, the police are natified, and the
person is transported to elther the Southern Connecticut Alcohol and Drug Detention or Lawrence and
Memorid Hospital. 1d. (“If the person remains they are either transported to SCAG or an ambulance
is summoned and the person is transported through L & M. Theseindividuas are not just told to leave
because they present a danger to themselves, they need help, but not at thisfacility.”). The court finds
that this fear for community safety, and the requirement, after the fact, that First Step submit a public

safety plan, wholly arise from disabilities of First Steps dients.
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3 Thereis aconcern for the safety of consumers and staff of First Step walking up the
driveway after they are dropped off in front of the building.

The concern over pedestrian safety was the only legitimate concern raised by the Zoning
Commission. Asthe court noted at tria, however, there are reasonable measures First Step could take
to mitigete the potentid hazard such asingdling warning lights that would flash when pedestrians arein
the driveway or adding an exit only door on Truman Street.

Additionaly, the problem was largely the Zoning Commisson’s own cregtion. The city refused
to permit First Step to drive its vans down the driveway from Truman Street and drop passengers off at
the rear of the building. The city inssted that First Step drop passengers off in the front of the building,
where they would have to walk down the driveway to the entrance at the rear of the building. In light of
the court’ s finding below that the city failed to make a reasonable accommodation by refusing to alow
Firgt Step vansto use the driveway, and that the city must permit First Step to drive its vans down the
driveway and drop passengers off in the rear of the building, the concerns over pedestrian safety will
largely not cometo fruition. Accordingly, the potential danger to pedestrians was largely a product of
the city’s own discriminatory behavior and, in light of the remedid safety precautions the Commission
could have required, was insufficient to judtify the denid of First Step’s application.

4 The testimony given by the residents of Mountain Avenue and Hope Street concerning

the traffic coming out of the back entrance of Hope Street. When the Department of
Motor Vehicleswas located at the 82-84 Truman Street the Site did not work— the
traffic was a problem and the parking was a so problematic, as was the narrow
driveway, as aresult the DMV relocated. The proposed use by First Step istoo
intense for the Site.

As discussed above, rdative to nearly any other use of the Truman Street Site, the traffic

generated by First Step would be quite light. Adding only 75 round trips to the property on weekdays,
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First Step’s use would have “[n]o measurable impact . . . to the adjacent roadway system,” according
toVliet. (Ex. 14 a 2.) “Roadway conditionswill continue to provide safe and efficient travel
operations.” 1d.

) This dte is not the proper Site for the use intended- the denid in no way isrelated to the
clientele or the employees of First Step. Some of the neighbors came and spoke
regarding the concerns of their neighborhood. Mr. Hegp stated that he was most
impressed with resdent Will Ewing (who isa Specia Education Teacher). Mr. Ewing
expressed a concern for his neighborhood.

The court finds that this reason is athinly velled adoption of the community’s prgudice aganst
the mentaly ill. Asdiscussed above, the mgority of the neighbors comments a the public hearing,
including Mr. Ewing's, expressed awill to not have First Step relocate to Truman Street because its
clients have psychiatric disabilities. Among his other prgudicia comments at the public hearing, Mr.
Ewing stated that “New London does not want low income people living downtown. . . . [T]he
mentdly ill . . . do not fit the upscae plans for the renaissance of that area” (Ex. 33a 93.) In
published letters to the editor, Mr. Ewing has also referred to First Step clients as “psychotics.”  (Ex.
24 a 4-5.) Despite the Zoning Commission’'s disclaimer, thisfifth reason is an inartful but clear
adoption of the community’s prgudice and articulation of the Zoning Commission’s discrimination

againg the plaintiffs due to their psychological disabilities.

(6) The traffic would be horrendous in the area and Hope Street cannot handle any
additiond traffic.

As discussed above under the fourth reason, which aso raised traffic concerns, the evidence
before the Commission was that the additiond traffic generated by First Step would be light, and would

not undermine safety on surrounding roads. The additiond traffic generated would be much lighter than
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that generated by the DMV office that previoudy occupied the site. 1t would aso be less than that
generated by nearly any other potentia use of the building. The court finds that this sixth reason, like
the fourth iswhally pretextud.

Because First Step has established a prima facie case of intentiond discrimination, and can
rebut the pretextual reasons given by the Zoning Board for its decision, the court concludes that the
defendants denied the permit ‘soldy’ because of the disability. Ordinarily, once the plaintiffs have made
aprimafacie case, the burden would shift to the defendants to show alegitimate non-discriminatory

reason for their actions. Regiona Economic Program, 294 F.3d at 49 (“If the plaintiffs make out a

primafacie case, then the burden of production shifts to the defendants to provide a legitimate,
nondiscriminatory reason for their decison.”) (citations and internd quotation marks omitted).
However, the plaintiffs have aready rebutted the defendants pretextud reasons for the denid in
showing that discrimination was the sole motivating factor. The court therefore concludes that the
plaintiffs have established that the defendants discriminated on the badis of a disability within the
meaning of the ADA and the Rehabilitation Act.

b. Reasonable accommodation

Under both the ADA and the Rehabilitation Act, public entities and entities recalving federd

financid assstance must make reasonable accommodations in their rules, policies and practices when
necessary to avoid discriminating againgt a person on the bass of adisability. 1d. a *15 (“The ADA
and the Rehabilitation Act . . . requirg]] that covered entities make reasonable accommodationsin
order to provide qudified individuas with an equa opportunity to receive benefits from or to participate
in programs run by such entities”); id. at *38 (“A municipdity discriminatesin violation of the FHA, the
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ADA, or the Rehabilitation Act if it refuses to make changesto traditiona rules or practices if necessary
to permit a person with handicaps an equa opportunity to use and enjoy adwelling.”) (citations and
internd quotation marks omitted); Innovative I, 931 F. Supp. a 239 (“Under the ADA and
Rehabilitation Act, public entities and entities receiving federd financid assstance are required to make
‘reasonable modifications' or ‘reasonable accommodations' in their rules, policies and practices when
necessary to avoid discrimination.”) (citations omitted).

An accommodation is reasonable if it neither “impases undue financid and adminidrative

burdens’ nor “requires afundamenta dteration in the nature of [the] program.” School Board v.

Arline, 480 U.S. 273, 287 n.17 (1987) (citations omitted); see aso Innovative |, 931 F. Supp. at 239

(“An accommodation is reasonable if it does not cause any undue hardship or fiscal or adminigtrative
burdens on the municipdlity, or does not undermine the basic purpose that the zoning ordinance seeks

to achieve.”) (citations omitted); Tsombanidis v. City of W. Haven, 180 F. Supp. 2d 262, 292 (D.

Conn. 2001) (Goettd, J) (“Additiondly, the regulations promulgated under Title |1 of the ADA
mandate a reasonable modification by apublic entity in policies, practices, or procedures when the
modifications are necessary to avoid discrimination on the basis of disability, unless the public entity can
demondtrate that making the modifications would fundamentaly ater the nature of the service, program,

or activity.”) (citation and internal quotation marks omitted); Oxford House, Inc. v. Babylon, 819 F.

Supp. 1179, 1186 (E.D.N.Y. 1993) (“An accommodation is reasonable under the FHA if it does not
cause any undue hardship or fiscal or administrative burdens on the municipdity, or does not undermine

the basic purpose that the zoning ordinance seeksto achieve.”). In Regiond Economic Community

Action Program, Inc. v. City of Middletown, the Second Circuit provided an example of areasonable
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accommodation:

Returning to the example of the zoning ordinance prohibiting eevators, a proper reasonable

accommodation clam might assert that the zoning authority should have waived or modified its

rule againg devatorsin resdentia dwellings to permit those who need them to use them and
thereby have full accessto and enjoyment of resdencesthere.
294 F.3d at 53 (citations and interna quotation marks omitted).

Firgt Step established that its clients depend on its services and would otherwise have great
difficulty functioning effectively in the community. First Step dso established that many of its dients
could not attend programs if First Step did not provide trangportation in its vans. Nonetheless, the
Zoning Commission refused to agree to dlow First Step to drive its vans down the driveway at the
Truman Street Ste, alegedly because the driveway was too narrow for the vans. While the driveway is
narrow, even a its narrowest point it is wide enough for the vans to pass with severa inches to spare
on ether Sde. Because permitting this use of the vans would neither impose any cost on New London
nor undermine its regulatory scheme, the Zoning Commission was obligated under the ADA and the
Rehabilitation Act to do so. Itsrefusd to do so demondtrates discrimination on the basis of a disability
within the meaning of both acts.

The Zoning Commission was aso obligated to make a reasonable accommodation for First
Step with respect to pedestrian traffic on the driveway of the Truman Street Ste. The defendants
should have worked with First Step to find means of mitigating potential safety concerns. Such efforts
should have extended beyond requiring First Step to locate its entrance on Truman Street. Asthe court

has noted, other measures such as warning lights or an exit only door on Truman Street could have

dleviated the defendants concerns. The decision to deny First Step’ s application on this ground
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condtitutes a failure to provide reasonable accommodation, because the city could have granted the
goplication at no cost to itsaf and without jeopardizing pedestrian safety.  Although the court has
dready found that the Zoning Commission’s concerns over parking, additiond traffic on Hope Street,
and public safety were whally pretextud, the Zoning Commission was Smilarly obligated to make
reasonable accommodations for First Step on these issues.
Section 1983 and Connecticut Constitutional Claim

The plaintiffs argue that the defendants, through their actions and through the facidly
discriminatory zoning provison, have aso violated the Equa Protection Clause of the United States
Condtitution and Amendment XXI to the Connecticut Congtitution. As discussed above, the plaintiffs
lack standing to bring afacid chalenge to Section 510.2(34). In light of the Court’s holdings on the
Haintiffs ADA and Rehabilitation Act claims, the Court chooses not to reach the merits of the
Haintiffs argument that the defendants have violated the plantiffs condtitutiond rights through the
unequd application of the city’s zoning laws. Having prevailed on their ADA and Rehabilitation Act

clams, the plaintiffs have sufficient grounds for obtaining the desired injunctive relief.

INJUNCTIVE RELIEF

Plantiffs seek a permanent injunction (1) restraining the defendant City of New London from
taking any action that would directly or indirectly interfere in any way with the redevelopment and
occupancy by the plaintiffs of 82 Truman Street as an educationd facility to assst people with mentd
disabilities; and (2) granting First Step’s specid use permit gpplications, or waiving the requirement of
such permits.

32



To obtain a permanent injunction after having succeeded on the merits, a party must show that
irreparable harm is likely, the inadequacy of any remedy at law, and that the balance of equities favors
injunctive relief. In the present case, the plaintiffs have succeeded on the merits, and monetary relief
would not assst them in gaining zoning gpprovd for anew fadility in the City of New London.
Bdancing the equities dso favors granting injunctive relief. The public interest in preventing
discrimination againg the disabled would outweigh the City of New London’sinterest in the uniform
goplication of its zoning laws, even if that had been the city’ s objective.

The plaintiffs have adso shown irreparable harm. “Irreparable harm is an injury that is not
remote or speculative but actua and imminent, and for which amonetary award cannot be adequate

compensation.” Tom Doherty Assocs,, 60 F.3d a 37 (internd quotation marks omitted). The plaintiffs

have established irreparable harm through evidence that, because First Step has been prevented from
moving to an adequate facility, its clients are being deprived of programs and services. In Innovativell,
the Second Circuit found that affidavits from doctors and patients a an adcohol and drug treatment
center stating that patients would not attend therapy sessions and the center would not be able to
provide vocationa therapy unless the center could move to alarger facility were sufficient to prove
irreparable harm. 117 F.3d at 44 (“ The affidavits do not merely assert minor inconveniences, as the
City characterizes them, but rather set forth ared need for the proposed relocation and the serious
risks of harm to specific personswithout it.”). In the present case, Benson tetified at trid that she and
other clients sometimes do not go to First Step or participate in First Step programs because the
current building istoo smdl to accommodate dl clients and al needed services. Benson and Smith

testified that they have difficulty getting upstairs at the Green Street Site because the building is not
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handicapped accessible, and that the lack of space hinders privacy and limits the quality and types of
programs First Step offers. Smith testified that, if she did not attend First Step programs, she would be
more likely to harm hersdlf. Inlight of the plaintiffs showing of red need for the proposed relocation
and the serious risk of harm to specific persons without it, the court finds that deprivation of First Step
programs and services caused plaintiffsirreparable harm.

The plaintiffs have dso established irreparable harm through evidence that First Step is being
denied the ability to pursueits misson. By hindering First Step’ s attempts to relocate to a building that
is handicapped accessible and that would better accommodate the programs First Step sought to offer,
the defendants are preventing First Step from sarving some dients and diminishing the qudity and
variety of First Step’s programs, undermining First Step’s purpose of “educating and asssting
individuas with disabilities to achieve independence and integrate into the larger community.” (Pl. Ex.
1) A monetary award would not adequately compensate First Step for these injuries. The court
therefore finds that the denid of First Step’s ability to pursue its misson conditutes rise to irreparable

harm. See Stewart B. McKinney Foundation, Inc. v. Town Plan & Zoning Comm., 790 F. Supp.

1197, 1209 (D. Conn. 1992) (“Monetary damages would not adequately compensate the plaintiff for
itsinability to achieve its purpose of providing housing in the Oldfield property to needy HIV-infected
persons pending afind determination of this action. Therefore, the plaintiff would suffer irreparable
harm if a prdiminary injunction did not issue™).

Because the plaintiffs have succeeded on the merits of ther ADA and Rehabilitation Act clams,
and because they can show the inadequacy of any remedy a law, that they have suffered irreparable

damages, and that the baance of equities favorsinjunctive reief, plantiffs are entitled to injunctive relief.
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Accordingly, IT ISHEREBY ORDERED that:

1. Onthebadsof the foregoing findings, First Step is hereby granted zoning gpprovd for its
new building a 82-84 Truman Street, effective immediately. This order shal be find for purposes of
any state bonding gpplication deadlines, but may be superseded by the find specid use permit to be
granted by defendants, as set out below.

2. The defendants shdl issue afind specid use permit to First Step for the proposed use a 82-
84 Truman Street, in substantialy the form set out in the proposed motion to Zoning Commission on
July 18, 2002, but with the following modifications:

@ Condition 4, requiring a“public safety plan,” is diminated;

(b) Condition 7, requiring a one-way traffic pattern, is modified to permit entry into
the Hope Street entrance by Firgt Step’ s two 15-passenger vans, so long as
that use does not substantialy exceed the representations made to the Zoning
Commission by First Step regarding the timing and frequency of trips;

(© Condition 8, requiring the “creation of on-street dedicated handicapped
accessble parking/loading spaces in front of 82-84 Truman Street,” is
diminated. Firg Step vanswill drop off saff and clients behind the building, in
the rear parking lot.

(d) Condition 10, requiring First Step to submit amore detailed plan of the
proposed outdoor patio and “prohibit the loitering in front of 82-84 Truman

Street,” isdiminated.
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(e Condition 12, requiring First Step to vacate its current facility at 38 Green
Street “within gixty (60) days of the issuance of a Certificate of Occupancy,” is
eliminated.

3. The remaining conditions in the specid use permit shal be complied with by the gpplicant as
soon as practicable, and the city shal promptly grant the find specid use permit without additiona
conditions, unreasonable or overly stringent interpretation of provisions of the zoning regulations or
other undue delay.

4. Thisorder isjudicidly enforceable, and the court shal retain jurisdiction to monitor
implementation of and to enforce this order.

5. Pantiffs shdl recover their costs of this action, and may file amotion for an award of

atorneys fees and expenses.

Dated at Bridgeport, Connecticut, this day of January 2003.

Stefan R. Underhill
United States Didtrict Judge

36



