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| nt roducti on

The origins of the present dispute arose with the split of
the historic Modhegan Indian Tribe into two factions in the 1970s,
foll ow ng di sagreenent within the Mohegan Tri bal Council as to
whet her to pursue a land claimsuit against the State of
Connecticut and/or a petition for federal recognition. One
faction, the Mohegan Tri be of Indians of Connecticut (“MIC),
has since reaped the benefits of federal acknow edgnent and the
settlenment of the land clains suit against the State of
Connecti cut, and now operates Mbhegan Sun, a successful casino
operation in Mntville, Connecticut. Plaintiff Native Anerican
Mohegans (“NAM'), the other faction, together with severa
menbers of Native American Mhegans, filed this |awsuit agai nst
MM C, the State of Connecticut, the United States and vari ous
federal officials and agencies, alleging that the Mbohegan Nation
of Connecticut Land Cainms Settlenment Act of 1994! (the
“Settlement Act”), which describes MIIC as “the successor in
interest to the aboriginal entity known as the Mdhegan I ndi an
Tribe” and purports to extinguish the Iand clains of the Mhegan
Tribe, is unconstitutional, or alternatively, seeking declaratory
relief that NAMs | and clains were not extinguished by the
Settlenment Act. Plaintiff NAM al so seeks judicial recognition as

a federally-recognized tri be.

125 u.s.C § 1775



For the reasons set forth nore fully below, this case is
dismssed inits entirety. Mre specifically, the Court finds
that both the State of Connecticut and MM C are entitled to
sovereign immunity fromsuit. The Court also concludes that the
State is a necessary and indi spensable party, w thout which the
case cannot go forward on plaintiffs’ clains seeking declaratory
relief as to whether the Settlenent Act extinguished |and clains
to which NAM m ght be entitled. Accordingly, those clains are
dismssed. Simlarly, MINCis a necessary and indi spensabl e
party to plaintiffs’ claimseeking inposition of a constructive
trust on the proceeds of the Mohegan Sun casi no, and that claim
must be dism ssed. In contrast, the Court finds that the State
is not indispensable to plaintiffs’ constitutional challenges to
the Settlenent Act’s 180 day statute of limtations, and as MIIC
waived its imunity fromsuit as to that claim the Court has
jurisdiction to address it.

On the merits of plaintiffs’ constitutional challenge to the
statute of limtations, the Court concludes that the 180 day
statute of limtations is reasonably related to the interest in
ensuring a short tinme period in which the Settlenent Act’s
legality could be determned to protect the reliance interest of
the State, MIIC and the Town of Montville. |In addition, the
statute of limtations does not violate due process because
plaintiffs constitutional challenges could have been brought
wi thin 180 days of October 19, 1994, as provided in the
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Settlement Act. As the statute of limtations is not
unconstitutional, plaintiffs’ substantive constitutional
chal l enges to the Act itself are tine-barred.

Finally, the Court concludes that NAM s failure to exhaust
its admnistrative renmedi es through the Bureau of Indian Affairs
conpels dismssal of its claimfor a judicial declaration that it

is a federally-recognized tribe.

1. Factual background

The follow ng factual summary is taken fromplaintiffs’
anmended conplaint and is assuned to be true for purposes of this
notion to dismss.?

John Ham | ton was appoi nted Gand Sachem of the Mdhegans by
his nother, the Queen of the Modhegans, in 1933. This title was
affirmed as “Sachem for Life” by the Mdhegan Tribal Council in
1936. Ham lton’s | eadership was recogni zed and supported by the
Mohegans, including Courtland Fow er, from 1933 through the
1960s. In the late 1960s, Ham |ton was authorized by the Counci
of Descendants of Mbhegan Indians to act on its behalf in natters
pertaining to the relations between the Mdhegan | ndian Tri be and
the State of Connecticut. At that time, Fow er served on the

Counci | under Ham | ton.

2Nettis v. Levitt, 241 F.3d 186, 191 (2d Gir. 2001); Johnson v. Newburgh
Enl arged Sch. Dist., 239 F.3d 246, 250 (2d G r. 2001).
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In 1970, a faction of Mohegans becane dissatisfied with the
prospects of the Mdhegan Indian Tribe filing a |land claimsuit,
and at an unofficial Council meeting in May 1970, sought to el ect
a new | eader of the Mohegan Tribe. Hamlton rejected the
asserted authority of the Council to replace him and he and his
followers left the neeting. The remaining Mohegan | ndians at the
nmeeting el ected Courtland Fow er as their |eader. Despite this
schism however, fromthe 1970s until 1994, no Mohegan | ndi an was
excluded fromparticipation in traditional practices, events or
cerenonies by virtue of association with either the Ham | ton or
Fowl er faction of Mbhegan I ndi ans.

Ham I ton continued to pursue a land claimsuit on behal f of
t he Mohegan Tri be, and retained counsel for the purpose of
prosecuting the land claimsuit. [In 1977, “The Mhegan Tri be,”
acting through Hamlton, filed a land claimsuit in federal
district court in Connecticut against the State of Connecticut,
asserting that aboriginal and historic clains and titles to over
2,000 acres in Mntville, Connecticut had been extinguished in
violation of the Non-Intercourse Act.® Hamlton further filed a
notice with the Bureau of Indian Affairs (“BlA’) seeking federal
acknow edgnent of “The Mhegan Tribe” in 1978. Both the | and

claimsuit and the acknow edgnment petition were filed on behal f

325 U.S.C. § 177.



of the Mohegan Tribe by attorney Jerone Giner, who had been
retained by Ham |l ton under his authority as G and Sachem

From May 1970 through 1979, the Fow er faction continued to
actively and publically oppose both the land claimsuit and the
federal acknow edgnment petition. From 1979 to 1981, the Fow er
faction organized an entity called the “Mhegan Tribal Council”
and adopted a constitution for its governance in 1980.% At
around this tinme, Giner, counsel of record for the Mdhegan Tribe
in the land claimsuit and the federal acknow edgnent petition,
ceased accepting direction fromHam |Iton and i nstead began to
take direction fromthe Fow er faction, w thout notifying either
the federal court or the BIA of his change in clients. Upon
di scovering that Giner had begun to serve the interests of the
Fow er faction in 1981, Ham lton discharged Giner and retained
separate counsel, Robert Cohen. Although the State raised the
i ssue of the propriety of filings by two attorneys on behal f of
“The Mohegan Tribe” in the land claimsuit when Cohen filed his
appearance in 1981 and then later in 1989, the issue of
aut horization for the filings of Giner and Cohen was never
resol ved by the district court.

In 1985, Giner filed detail ed docunentation before the Bl A
in support of the 1978 acknow edgnent petition on behalf of “The

Mohegan Tribe, petitioner.” Giner submtted an MII C nenbership

“The Fow er faction amended its constitution in 1984 and renaned itself
t he Mohegan Tri be of Indians of Connecticut (“MIIC’).
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roll of 1,017 nenbers, claimng that this roll relied on lists of
Mohegan | ndi ans prepared by the State of Connecticut. The BIA
then placed the petition under “active consideration.”

Also in 1985, the State of Connecticut filed a formal
opposition to federal acknow edgnent with the BI A characteri zing
Ham I ton and his followers and the Fow er group as two factions
of a single, unitary Mohegan Tribe. |In support of this position,
the State relied on a 1979 letter froma nenber of the Fow er
faction stating that “‘*they do not have a tribal organization
because they are going to organize to forma tribal group for the
sol e purpose of conbating John Ham lton.’”

I n Novenber 1989, the BI A announced its proposed deci sion
that the United States woul d not acknow edge the Mbhegan Tri be,
based on its finding that from 1941 to the date of the rejection,
t he Mbhegan Tribe did not denonstrate sufficient social comunity
or sufficient political authority and influence, as required
under 25 CFR 83.7(b) and (c). The BIA did not examne the files
and records of Ham lton or the Council prior to issuing the
proposed rejection. In 1990, Cohen submtted a response to the
Bl A pointing out that the Bl A had never exam ned these files, and
in which he narrated the internal |eadership and external
political and land claimefforts of Ham|lton from 1941 until his
death in 1988.

Ml C i ssued new nenbership restrictions in 1990, which
limted nmenbership in the Mohegan Tri be of Indians of Connecti cut
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to lineal descendants of Francis Fielding and his w fe Rachel
Hoscott Fielding (1802 to 1860), or of Any Cooper, who was
adopted by WlliamFielding, a child of Rachel Hoscott Fi el ding
and Francis Fielding. Plaintiffs claimthat “MIC maintains that
there were no other Mhegan Indians alive in the first half of
the nineteenth century with living descendants [and] . . . that
the famlies of any and all Mohegan |Indians alive during 1802-
1860 (other than the famly of Rachel Fielding) are ‘extinct.’”®
After adopting this restriction, MIC renoved approxi mately 118
people fromits nenbership roll whomit had previously determ ned
to be Mbhegan, and whom plaintiffs claimwere on the nenbership
roll originally submtted to the BIA in 1985. NAM clains that

t hese 118 excl uded peopl e are Mohegan by standards known and

enpl oyed in Mohegan tradition prior to 1990. After the federal
acknow edgnent petition was rejected by the BIA in 1990, MIIC
wote to certain followers of Ham Iton who were also |linea
descendants of Rachel Fielding or Any Cooper and invited themto
join MIIC.

Plaintiff NAMis an unincorporated tribal organization
representing the interests of its nenbership, Native Americans of
Mohegan ancestry, community and traditions. NAM s nenbership
all egedly consists of the living descendants of the abori ginal

Mohegan | ndian Tribe who are foll owers of the Mohegan | eadership

SAnrended Conpl. [# 23] at T 32.



of John Ham |lton during his lifetinme, and of his successor

El eanor Fortin, who was appointed by HamIton in his wll
followng his death in 1988. NAM has approxi mately 640 nenbers.
Plaintiffs Edward D. Daigle, Ruth Sweet and Frank E. Cook are

i ndi vidual s of Mohegan ancestry and nenbers of NAM Many of the
menbers of NAM including plaintiffs Daigle, Sweet and Cook
cannot qualify for nenbership in MMl C because they are not |i neal
descendants of Rachel Fielding or Any Cooper.

In 1993, Fortin filed a notice of intent to petition for
federal acknow edgnent and recognition with the Bl A on behal f of
t he Mbhegan Tribe and Nation, Inc. This petition has since been
claimed by NAM and is currently pendi ng before the BIA

In 1994, the BIA reversed its position as to the pendi ng
petition of “the Mohegan Tribe,” and published notice of intent
to grant federal recognition to “The Mbdhegan Tri be of Indians of
the State of Connecticut.” This was the final action on the
ori ginal acknow edgnent petition filed by Giner in 1978 on
behal f of “*'The Mhegan I ndians, of which I, John E. Ham Iton, am
Grand Sachem’” The BI A recognition decision expressly relied on
Cohen’s 1990 subm ssion detailing Hamlton's | eadership and
political activity, as well as the activity of other nenbers of
NAM t hat had been opposed by the Fow er faction, and plaintiffs
al l ege that absent the | eadership and activities of Ham|ton and
the Council, the BIA would have had no basis for reversing its

1989 proposed rejection.



Upon recei pt of federal recognition in 1994, MIIC negoti ated
and executed agreenents with the State of Connecticut and the
Town of Montville, in which the parties agreed to seek federal
legislation ratifying those agreenents. In the State Agreenent,
the parties agreed to seek enactnent of federal |egislation
extinguishing all aboriginal land clains in the State of
Connecticut, and to ratify all conveyances of aboriginal or
hi storic Mohegan title to the State which m ght have violated the
Non-Intercourse Act. The parties also agreed that the State
woul d transfer certain land to the United States and that MIIC
woul d acquire and transfer additional land to the United States,
whi ch would be held in trust for MIC as the reservation of the
Mohegan Tri be.

During hearings on the proposed federal l|egislation, the Bl A
advi sed Congress that this proposed |egislation would extinguish
all Mohegan land clains in the State of Connecticut. The
Department of the Interior also expressed uncertainty as to
whet her MII C was the sol e successor in interest of the aboriginal
Mohegan I ndian Tribe in Connecticut. At the tinme the Bl A gave
this testinony, the BIA was aware that the 1993 acknow edgnent
petition filed by Fortin was then pending, and was aware of
irregularities that underm ned the claimthat MIIC was the sole
successor in interest to the Mohegan Indian Tribe.

Notwi t hstanding this uncertainty as to MIIC s status as sole
successor of the Mhegan Indian Tribe, the United States Congress
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enacted Public Law No. 103-377, the Modhegan Nation of Connecti cut
Land Clainms Settlenent Act of 1994.° The Settlenent Act states
that “The Mohegan Tri be of Indians of Connecticut is the
successor in interest to the aboriginal entity known as the
Mohegan Indian Tribe.”” 1t extinguished “[alny claimto |and
within the State of Connecticut based upon aboriginal title by

t he Mbhegan Tribe” and “[a]ny other claimto | and that the
Mohegan Tri be may have with respect to any public or private

| ands or natural resources in Connecticut, including any claimor
ri ght based on recognized title.” The 1994 Settl enment Act
further provides that “[a]s used in this Act . . . the term

‘ Mohegan Tri be’ neans the Mohegan Tri be of Indians of
Connecticut, a tribe of Anmerican Indians recognized by the United
States pursuant to [BlI A acknow edgnent regul ations].”® The Act

al so provides that “[u] pon publication of the determ nation and
the State Agreenent in the Federal Register pursuant to
subsection (b) of this section, a transfer, waiver, release,
relinqui shment, or other conmtnment nade by the Mohegan Tribe in
accordance with the terns of the State Agreenment shall be in ful

force and effect.”?

625 U.S.C. 88 1775 - 1775h (1994).
25 U.S.C. § 1775(a)(1).

825 U.S.C. § 1775a.

925 U.S.C. § 1775b(1).
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To conplicate matters further, in 1996, an unnaned “Third
Attorney” entered an appearance in the federal court land claim

suit, using the case caption Mhegan Tribe of Indians of

Connecticut v. Connecticut, rather than Mhegan Tri be v.

Connecticut. The “Third Attorney” represented to the court that

the land clains of the Mohegan Tri be had not yet been

extingui shed pursuant to the terns of the Settlenment Act. On
Decenber 30, 1996, under a stipulation of dismssal filed by the
Third Attorney for MIC and the State of Connecticut, the |and
clainms suit was dismssed. This stipulation bore the caption

Mbhegan Tribe of |Indians of Connecticut v. State of Connecti cut.

Nei ther MIIC or its counsel consulted with any ot her Mohegan
| ndi ans who were not nmenbers of MIIC prior to dismssing the | and
cl ainms action.
I n Decenber 1994, the Departnent of the Interior approved
the Gam ng Conpact, and published the approval at 59 Fed. Reg.
65, 130 (Dec. 16, 1994). This was the “determ nation” referred to
in the Settlenent Act. However, the State Agreenent was not
published in the Federal Register as required by the Settl enent
Act. The United States has accepted title to the trust |ands as
described in the State Agreenent, and MII C Gam ng Authority has
entered i nto managenent contracts and ot her agreenents under
which it has built and is operating the Mdhegan Sun Casi no.
Plaintiffs amended conpl aint asserts seven counts agai nst
the various defendants. Counts One and Two seek decl aratory
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relief interpreting the terns of the Settlenent Act. Count One
seeks a declaratory judgnent against M C that by its terns, the
extingui shnment of land clains in the Settlenent Act does not
apply to any land clains of any tribe, band or group of Native
Aneri cans of Mbhegan Ancestry except MIIC, that MIICis not the
sol e successor in interest to the clains of the aboriginal
Mohegan Tri be; and that any purported relinqui shnment of rights,
including land cl ains, at the behest or consent of MIIC is nul
and void, and of no effect as to plaintiffs. Count Two seeks
declaratory relief to the effect that as the State Agreenent has
never been published as required under the Settlenent Act, 25
US C 8 1775b(c) (1), the waiver of rights by the Modhegan Tri be
and the commtnents by the Mohegan Tribe are not effective.

Count Three seeks an inposition of a constructive trust on
t he proceeds of the Gam ng Conpact, which plaintiffs claiminures
to the benefit of plaintiff NAMas well as defendant MIIC, and
all eges that MIIC and the MII C Gam ng Authority have been
unjustly enriched by the proceeds of the Gam ng Conpact.

Counts Four and Five relate to plaintiff’s challenge to the
Settlenment Act itself. Count Four seeks declaratory relief that
the 180 day statute of |imtations in the Settlenment Act is
unconstitutional because it deprives plaintiffs of due process
and violates the principle of separation of powers. Count Five
chal l enges the nerits of the Settlenment Act, and seeks a
declaratory judgnent that the Act is unconstitutional, because it
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deni es them equal protection of the |aws, is an unconpensated
taki ng of property without the provision of just conpensation and
is a taking of property not for public use.

P

aintiffs also claima breach of trust by defendant United
States as Count Six, in the event the Court grants the relief
sought on Counts Four and Five, arguing that by recognizing MIC
as the sole successor in interest of the Mbohegan Indian Tri be,
the United States violated the trust obligation owed to plaintiff
NAM and al | individuals of Mohegan ancestry, community and
traditions.

Finally, in Count Seven, plaintiff NAM seeks a judici al
declaration that it is entitled to be, and is, a federally-
recogni zed I ndian Tri be.

Def endants MII C and the Mohegan Tri bal Gam ng Authority
(“Tribal Defendants”), the State of Connecticut and the United
States of Anerica, U S. Departnent of the Interior, Gail Norton,
Secretary, and Janmes McDivitt, Acting Assistant Secretary for
I ndi an Affairs (“Federal Defendants”) have noved to dismss. The
Tri bal Defendants and the State assert that they are i mmune from
suit, and sinultaneously claimto be indispensable parties
requiring dismssal under Fed. R Gv. P. 19(b). The Federal
Def endants agree that the Tribal Defendants and the State are
i mmune and i ndi spensabl e, alternatively argue that the statute of
limtations is not unconstitutional, thus barring judicial review
of the Settlenment Act, and finally urge the Court to require NAM
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to exhaust its adm nistrative renedies prior to considering
whether it qualifies for federal recognition.

Because the issues of imunity and all eged i ndi spensability,
if resolved in favor of the State and/or Tribal Defendants,
require the Court to dismss the action, the Court considers
first the State’s notion to dism ss based on sovereign i munity.
The Court then turns to the Tribal Defendants’ notion to dism ss,

and finally to the Federal Defendants’ notion to dismss.

[11. Discussion

A. State's notion to disniss

The State of Connecticut noves to dismss the entire anended
conplaint, arguing first that suit against the State is barred by
the doctrine of sovereign imunity, and second that the State is
an i ndi spensable party to all the Counts, therefore requiring
dismssal with prejudice as to all defendants. The Court
consi ders each of these argunents in turn.?°

1. Sovereign imunity

The El eventh Anendnent provi des:

The Judicial power of the United States shall not be
construed to extend to any suit in |law or equity, commenced

10A] t hough plaintiffs argue that the Court should begin with the
i ndi spensability anal ysis because there is no need to reach the difficult
i ssue of whether the State has waived its imunity if the Court concludes that
the State is not indispensable, the clains nust be dismssed as to it even if
it is not indispensable if the State is entitled to sovereign imunity. Thus
the Court begins with the sovereign immunity analysis and then proceeds to
i ndi spensability.
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or prosecuted against one of the United States by Ctizens

of another State, or by Ctizens or Subjects of any foreign

state.
Al though “its precise ternms bar only federal jurisdiction over
suits brought against one State by citizens of another States or
foreign state,” the Suprenme Court “‘has understood the El eventh
Amendnent to stand not so nuch for what it says, but for the
presupposition . . . which it confirnms.’”'2 The El eventh
Amendnent has thus been interpreted to bar suit in federal court
against a state for either legal or equitable relief unless the
state explicitly consents to suit, or Congress explicitly
abrogates state imunity.*® This bar rests on two principles:
“first, that each State is a sovereign entity in our federa
system and second, that it is inherent in the nature of
sovereignty not to be anenable to the suit of an individual
without its consent.”! The sovereign inmunity of the states

extends to suits against a state by Indian tribes,

not wi t hst andi ng t he separate sovereign powers of the tribes.

1ol | ege Savings Bank v. Florida Prepaid Postsecondary Educ. Expense
Bd., 527 U.S. 666, 669 (1999).

2Seminole Tribe of Florida v. Florida, 517 U S. 44, 54 (1996) (quoting
Blatchford v. Native Village of Noatak, 501 U S. 775, 779 (1991)).

13Col | ege Savi ngs Bank, 527 U.S. at 669; Seminole Tribe, 517 U.S. at 54;
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 99-100 (1984); MG nty
v. New York, 251 F.3d 84, 90 (2d Gir. 2001).

4Seminol e Tribe, 517 U.S. at 54 (citations and internal quotations
omtted).

See id.; Blatchford v. Native Village of Noatak, 501 U.S. 775 (1991).
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Plaintiffs argue first that because they are not seeking
noney damages agai nst the State, the case should be allowed to go
forward.® However, while the Supreme Court has held that the
El event h Amendnent does not bar actions against a state official
alleging a violation of federal |aw where the plaintiff seeks as
relief an injunction that governs future conduct,? plaintiffs
here have sued the State, rather than a state official, and the
El event h Amendnent bar from suit agai nst states or state agencies

"exists whether the relief sought is legal or equitable."?8

®p| . Br. at 3 (citing Green v. Mansour, 474 U.S. 64 (1985), and Native
Village of Venetie I.R A Council v. Alaska, 944 F.2d 548 (9" Cir. 1991)).
In Native Village of Venetie, plaintiffs, Al askan Native Villages and vill age
menbers, sued the state and the conmi ssioner of the state Departnent of Health
and Social Services seeking to enjoin the state fromrefusing to recognize
tribal court adoptions. 944 F.2d at 551. The Ninth Crcuit held that
plaintiffs’ clainms seeking retroactive relief were barred by the El eventh
Anmendnent, but also held that “the el eventh anendnent does not bar the
plaintiffs’ request for injunctive relief against the Conm ssioner of the
Department of Health and Social Services,” id. at 552 (citing Ex Parte Young,
209 U. S. 123 (1908)). The court went on to consider whether plaintiffs’
request for declaratory relief was barred by the state’s immunity, and
concl uded that because “[n]ot only has Al aska refused to recognize the native
village tribal court adoptions in the past, it continues to do so in the
present, and will apparently continue to refuse recognition in the future[,]
if this refusal is ultimately determned to be unlawful, the grant of
declaratory relief can nost properly be described as ‘a nere case-managenent
device that is ancillary to a judgnment awardi ng valid prospective relief.’”
Id. at 552 (quoting Geen, 474 U S. at 71). Accordingly, even though
plaintiffs here may not be seeking noney damages against the State, they are
not seeking injunctive relief against any state official to prevent a
continuing violation of federal law, and the declaratory relief sought here
cannot fairly be characterized as ancillary to a judgnment awardi ng valid
prospective relief. Plaintiffs’ attenpt to evade the issue of sovereign
imunity is therefore unavailing.

"Edel man v. Jordan, 415 U.S. 651, 666-67 (1974).

8papasan v. Allain, 478 U.S. 265, 276 (1986); see also Santiago v. New
York State Dep't of Corr. Servs., 945 F.2d 25, 32 (2d Cr. 1991) (Al though
plaintiff's "claimfor an injunction against DOCS is not barred by the
El eventh Anendnent's ban on retroactive damage actions, it too must be
di sm ssed because it does not follow the requirenent, established in Ex Parte
Young, 209 U.S. 123 (1908), that a plaintiff seeking prospective relief from
the state nust nane as defendant a state official rather than the state or a

(continued...)
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Moreover, as the State notes, plaintiffs are not seeking
prospective injunctive relief, but rather declaratory relief that
the Settlenent Act and the agreenents entered into by the State
and Ml C under that Act are either invalid or do not operate to
extingui sh Native American Mdhegan's | and cl ai ns.

Thus, the State is entitled to inmmunity unl ess Congress has
properly abrogated that immunity or if the State has waived its
immunity fromsuit.!® At oral argunent, the State conceded that
in 1994 when the Settlenment Act was enacted, it was quite
possi bl e that both Congress and the State believed either that
the State had waived imunity or that Congress had abrogated the
State’s immunity through the enactnent of 8§ 1775h of the
Settlenment Act, which expressly permts jurisdiction in federal
court over suits challenging the constitutionality of the
Settlenment Act or the validity of the underlying agreenents.
However, the State argues that intervening Suprene Court casel aw
makes cl ear that neither abrogation or wai ver has occurred.

Congressi onal abrogation of state immunity has been

recogni zed as effective by the Suprene Court only when Congress

18(. .. continued)

state agency directly. . . ."). The Suprenme Court recently noted that “the
relief sought by a plaintiff suing a State is irrelevant to the question
whet her the suit is barred by the El eventh Anendnment. . . The El eventh

Amendnent does not exist solely in order to prevent federal-court judgnents
that nmust be paid out of a State’s treasury; it also serves to avoid the
indignity of subjecting a State to the coercive process of judicial tribunals
at the instance of private parties.” Semnole Tribe, 517 U S. at 58.

19Col | ege Savi ngs Bank, 527 U.S. at 670.
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“aut hori ze[s] such a suit in the exercise of its power to enforce
t he Fourteenth Amendnent--an Anendnent enacted after the El eventh
Amendnent and specifically designed to alter federal -state

bal ance.”?° The Settlement Act, however, was not enacted

pursuant to Congress’s Fourteenth Amendnent powers, but rather
its Article | power to “regulate commerce . . . with the Indian
Tribes,” and this power has been held insufficient authority to
abrogate state sovereign imunity.?!

Plaintiffs argue, however, that the State waived its
immunity through its participation in the process that led to the
enactnment of the Settlenment Act. The “‘test for determ ning
whet her a State has waived its imunity from federal -court
jurisdiction is a stringent one.’”22 The Suprene Court has
indicated that “[g]enerally, we will find a waiver either if the
State voluntarily invokes our jurisdiction, or else if the state
makes a clear declaration that it intends to submt itself to our
jurisdiction.”?® According to plaintiffs, because the State
benefitted by the approval of the Settlenent Act, and obtai ned
the benefit of exclusive federal court jurisdiction for alimted
180 day period, it should be found to have constructively wai ved

its immunity in exchange for the enactnent of the Settlenent Act.

201d. at 669 (internal citations and quotations onitted).
2lSee Seninole Tribe, 517 U.S. at 58-73.

221d. at 675 (quoting Atascadero State Hosp. v. Scanlon, 473 U S. 234,
241 (1985)).

231d. (internal citations and quotations onitted).
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Al though plaintiffs recognize that the Suprenme Court in

Col | ege Savi ngs Bank v. Florida Prepaid Postsecondary Education

Expense Board, ?* held that a state’s sovereign inmmunity could not

be deenmed constructively waived by the state’s voluntary entry
into interstate commerce, they argue that the all eged wai ver here

is nore akin to the waiver in Petty v. Tennessee-M ssouri Bri dge

Commi ssi on, #® which the Coll ege Savings Bank Court distingui shed

as a perm ssible exercise of Congressional Article | power to
extract a constructive waiver of sovereign inunity.2? The Court
explained that in Petty, the Court had held that a bi-state
conmm ssion that had been created pursuant to an interstate
conpact had waived its imunity “by reason of a suability

provi sion attached to the congressional approval of the

conpact.”?” The Court in College Savings Bank reasoned that

because “[u] nder the Conpact C ause, States cannot form an
interstate conpact without first obtaining the express consent of
Congress[,] the granting of such consent is a gratuity.”?® In
contrast, where Congress acted under its power to regul ate
interstate comerce, “what Congress threatens if the State

refuses to agree to its condition is not the denial of a gift of

24527 U.S. 666 (1999).
25359 U.S. 275 (1959).
26527 U.S. at 686.
27&

28&
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a gratuity, but a sanction: exclusion of the State from ot herw se
perm ssible activity.”?®

The Court need not resolve whether an all eged waiver through
the jurisdiction-granting provision contained in 8 1775h of the

Settlenment Act is viable after Coll ege Savi ngs Bank, however,

because there is a nore fundanental problemwth plaintiffs’

wai ver argunent. In Garcia v. S.UNY. Health Sciences Center of

Br ookl yn, % the Second Circuit considered the issue of waiver in
the context of determning whether Title Il of the Anericans with
Disabilities Act and 8 504 of the Rehabilitation Act could be
appl i ed agai nst non-consenting states. In that case, the court
found that while the statutory “provision constitutes a clear
expression of Congress’s intent to condition acceptance of

federal funds on a state’s waiver of its El eventh Amendnent
immunity, that conclusion alone is not sufficient for us to find
that New York actually waived its sovereign imunity in accepting
federal funds for SUNY.”3 The court continued: “[a]s is the
case with the waiver of any constitutional right, an effective
wai ver of sovereign imunity requires an ‘intentional

relinqui shment of a known right or privilege.’ "3 Applying

“‘every reasonabl e presunption agai nst waiver,’” the Second
291 d.
30 F.3d __, 2001 W 1159970, * 10-11 (Sept. 26, 2001).

811d. at * 10.

%21d. at * 11 (quoting College Savings Bank, 527 U.S. at 682) (enphasis
in original).
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Crcuit found that because it was understood at the tinme New York
accepted the funds that Congress could abrogate a state’s
sovereign imunity under its Commerce Cl ause authority, “a state
accepting conditioned federal funds could not have understood
that in doing so it was actually abandoni ng sovereign i mmunity
fromprivate damages suits, since by all reasonabl e appearances
state sovereign imunity had already been lost.”* Under this
reasoni ng, the wai ver argunment urged by plaintiffs nust be
rejected, as the State could not have known until 1996, when

Sem nol e Tribe was deci ded, that the |Indian Commerce Cl ause was

not a proper basis for abrogation of immnity, and therefore the
Court cannot find a knowi ng wai ver of sovereign inmunity.

As the enactnent of the Settlenent Act was not a perm ssible
Congressi onal abrogation of state immunity and the Act contains
no cl ear declaration of waiver by the State, plaintiffs’ clains
against the State are barred by sovereign inmmunity and nust be
dism ssed as to the State. The Court next turns to the second
part of the State’'s argunment, that it is a necessary and
i ndi spensabl e party to all seven Counts of the Amended Conpl ai nt
under Fed. R Cv. P. 19, and that its dism ssal therefore

requires dismssal of the entire case.

331d. (citations onitted).
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2. Rul e 19 Necessary and | ndi spensable Parties
Rul e 19 provides that:

(a) A person who is subject to service of process and whose
joinder will not deprive the court of jurisdiction over the
subject matter of the action shall be joined as a party in
the action if (1) in the person’s absence conplete relief
cannot be accorded anong those already parties, or (2) the
person clains an interest relating to the subject of the
action and is so situated that the disposition of the action
in the person’s absence may (i) as a practical matter inpair
or inpede the person’s ability to protect that interest or
(1i) leave any of the person’s already parties subject to a
substantial risk of incurring double, nultiple, or otherw se
i nconsi stent judgnment obligations by reason of the clained

i nterest.

(b) If a person as described [above] cannot be nade a party,
the court shall determ ne whether in equity and good

consci ence the action should proceed anong the parties
before it, or should be dism ssed, the absent person being
t hus regarded as indi spensable. The factors to be
considered by the court include: first, to what extent a

j udgnent rendered in the person’s absence m ght be
prejudicial to the person or those already parties; second,
the extent to which, by protective provisions in the
judgnent, by the shaping of relief, or other neasures, the
prejudi ce can be | essened or avoided; third, whether a
judgnent rendered in the person’s absence will be adequate;
fourth, whether the plaintiff will have an adequate renedy
if the action is dism ssed for nonjoinder.

i Necessary party
As the State correctly notes, plaintiffs seek to render void
the State’s rights under the Settlenment Act and the State
Agreenent as to the extingui shment of Mdhegan | and cl ai ns agai nst
the State. Thus, as to Counts One, Two, Four and Five, the State
is clearly a necessary party, as continued adjudication of this
dispute in the State’s absence could certainly inpair the State’s

interests in the event the Court ruled in plaintiffs’ favor on
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any of these clains.* |n addition, the State clains that it is
a necessary party to Count Seven, in which plaintiffs seek a
judicial determnation that they are a federally-recogni zed
tribe. Although the State concedes that the relief sought --
federal recognition -- is available without State participation,
the State has a strong interest in the question of federal
recognition in light of the benefits, including gamng rights,
conferred by that status, and argues that its interest in
ensuring that the BIA process is followed may be inpaired if this
action goes forward. The Court therefore finds that the State is
a necessary party to Count Seven as well.

In contrast, the State has not shown that it is a necessary
party to Count Three, which alleges that MIl C has been unjustly
enriched by the casino proceeds, and seeks the inposition of a
constructive trust. A ruling in plaintiffs’ favor on this Count
woul d not necessarily call into question the validity of the
State Agreenent or Settlenent Act, nor would it necessarily
result in granting plaintiffs a right to pursue | and clains
against the State. However, the Court’s conclusion, see infra
pages 36 - 37, that the Tribal Defendants have not waived

immunity fromsuit as to Count Three and are both necessary and

34Cf. Fluent v. Salamanca Indian Lease Auth., 928 F.2d 542, 5 (2d Gr.
1991) (Seneca Nation was necessary party to suit challenging constitutionality
of Seneca Nation Settlenment Act of 1990 and a | ease agreenent approved by that
Act because “[a]s a party to an Agreenent negoti ated over two decades, the
Nation's interest in the validity of the | ease agreenent in significant.”).
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i ndi spensabl e parties as to that Count, requires dismssal of
that Count, and the Court therefore need not resolve whether the
State is a necessary or indispensable party to Count Three.
ii1. Indispensable party

Because the State is a necessary party, Rule 19(b) requires
the Court to determ ne whether to proceed in the State s absence
or sinply dismss the Counts to which the State is necessary and
cannot be joined.®* The four factors outlined in Rule 19(b) -
the possible prejudice to the State, the extent to which that
prejudi ce may be | essened, whether a judgnment rendered in the
State’s absence woul d be adequate, and finally, the availability
of an alternate renmedy for plaintiffs if the case is dism ssed -
nmust be assessed on a case by case basis, “in equity and good
consci ence. "3

The State argues that as the validity of the extinguishnment
of land clains pursuant to the Settlenment Act and State Agreenent
depends on the upholding of the Settlenent Act, it wll be
severely prejudiced if Counts One, Two, Four and Five, which
chal | enge the State Agreenent and/or the constitutionality of the
Settlement Act, go forward in its absence. |In support of this

position, the State relies on Fluent v. Sal amanca | ndi an Lease

Aut hority, in which the Second Circuit noted that:

35See Provi dent Tradesmen Bank & Trust Co. v. Patterson, 390 U.S. 102,
109 (1968).

36Fed. R Giv. P. 19(b).
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It has been held that when an indi spensable party is i mmune
fromsuit, there is very little roomfor the bal anci ng of
other factors set out in rule 19(b), because inmmunity may be
viewed as one of those interests conpelling by thensel ves.
The rational behind the enphasis on immunity in the wei ghing
of rule 19(b) factors is that the case is not one where sone
procedural defect such as venue precludes litigation of the
case. Rather, the dismssal turns on the fact that society
has consciously opted to shield Indian tribes fromsuit

wi t hout congressional or tribal consent.?

More recently, however, the Second Circuit has rejected the
automatic application of Fluent to support a finding of
i ndi spensability whenever clainms are dism ssed agai nst one

def endant based on sovereign immunity. |In Bassett v.

Mashant ucket Pequot Tri be, the court vacated the dism ssal of

copyright and tort clains on indispensability grounds against the
non-tribal defendants, noting that Fluent was inapposite because
“[t]he nature of the relief sought by plaintiffs in Fluent nade
clear that the Seneca was indispensable to the action; each facet
of the declaratory judgnent sought by the plaintiffs in Fluent
inextricably inplicated the interests of the Seneca, in whose
absence the action could not proceed ‘in equity and good
consci ence. ' "3

The Court concludes that the State is indispensable to the
adj udi cati on of Counts One and Two, which seek declaratory relief
as to the neaning of the Settlenent Act, and which relief, if

granted, would result in a declaration that plaintiffs’ |and

37928 F.2d at 548 (internal citations and quotations omitted).
38204 F.3d 343, 359 (2d Cir. 2000).
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clains are extant, and would, of necessity, undermne the State
Agreenment.*® The State’'s interest here is identical to that
asserted in Fluent, no other party shares the State's interest in
protecting the State against the assertion of land clains by
plaintiffs, and the prejudice to the State if these Counts were
to be allowed to go forward is significant. Wile the Court
notes the clained | ack of any other avail able forumfor
plaintiffs,* the Court nonethel ess is persuaded that the
equities support the finding that the State is indispensable to
Counts One and Two, which nust therefore be di sm ssed.

However, the Court also finds that the State is not
i ndi spensabl e to adjudication of Counts Four and Five, which
directly challenge the constitutionality of the Settl enent Act
itself. Although the Court appreciates that the State does have
a strong interest in the Settlenent Act being upheld, the State
has not offered any reason to think that either the Federal or
Tri bal Defendants could not adequately represent their interests

in that respect, and thus the State has not shown any real

39See Crouse-Hinds Co. v. Internorth, Inc., 634 F.2d 690, 701 (2d Gr.
1980) (parties to a contract are indispensable parties to suit chall enging
validity of contract) (citations omtted).

40| t

i s unclear, however, that plaintiffs could not achieve the result
they seek sinmply by filing a land clainms suit. 1In the likely event that any
defendant (including the State) were to raise the Settlenent Act in defense,
plaintiffs could then argue that the |anguage of the Act does not foreclose
their clains, thereby achieving a declaration of the neaning of the terns of
the Settlenment Act.
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prejudice to it if these Counts go forward in its absence.* In
addition, conplete relief can be awarded in the State s absence,
as plaintiffs sinply seek a declaration of unconstitutionality of
the Settlenment Act. Finally, although “[t]he lack of a forum
does not automatically prevent dism ssal of the clains
asserted,”* the paranount federal interest in ensuring the
reviewability of constitutional challenges to federal statutes
remains a factor to consider in the Court’s bal ancing of the
equities, as plaintiffs have no other available forumin Iight of

t he exclusive federal jurisdiction granted by § 1775h. 4 Under

“1Buttressing this conclusion is the fact that the State has adopted the
Federal Defendants’ arguments on the constitutionality of the statute of
[imtations in the course of this litigation, thus presenting an alignnent of
i nterest.

42F) yent, 928 F.2d at 547.

43See, e.qg., Shenandoah v. United States Dep’'t of Interior, 159 F.3d
708, (2d Gr. 1998) (noting that dism ssal on the grounds that a tribe was an
i ndi spensabl e party could be inconsistent with the judiciary’s duty to review
federal agency determ nations); Mrozsan v. United States, 852 F.2d 1469,
1472-73 (7" Gr. 1988) (noting inportance of judicial review of
constitutional challenges to federal legislation); Bartlett v. Bowen, 816 F.2d
695, 703 (D.C. Cir. 1987) (“a statutory provision precluding all judicial
review of constitutional issues renmobves fromthe courts an essential judicial
function under our inplied constitutional mandate of separation of powers, and
deprives an individual of an independent forumfor the adjudication of a claim
of constitutional right”). But cf. Ctizen Potawatom Nation v. Norton, 248
F.3d 993, (10" Gir. 2001) (noting that dism ssal of tribe on sovereign
i Mmunity grounds |leads to the “anomal ous” result that no one (except the
tribe) could challenge the |egislation, but concluding that district court did
not abuse discretion in dismssing action).

On the inportance of judicial review of constitutional challenges
generally, see, e.qg., Preseault v. ICC 853 F.2d 145, 149 (2d Cr. 1988)
(noting that “[e]ven where judicial review of agency deci si ons has been
prohi bited by statute, challenges to the constitutionality of the underlying
statute have been permitted’) (citing cases); see also Chio Gvil Rights
Commin v. Dayton Christian Schools, Inc., 477 U S. 619, 627 (1986) (abstention
appropriate because plaintiff would have review of constitutional challenge to
state regulation in state adm nistrative proceeding); Cullen v. Fliegner, 18
F.3d 96, 103 n. 4 (2d G r. 1994) (abstention appropriate only where “the

(continued...)
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t hese circunstances, particularly because the State’s interest in
uphol ding the constitutionality of the statute has not been shown
to deviate fromthat of the Federal Governnent’s such that the
State woul d suffer prejudice fromadjudication in its absence,
the Court concludes that the equities favor retention of
jurisdiction over Counts Four and Five.

As for Count Seven, although the State has expressed an
interest in NAM not gaining federal tribal recognition, the
State’s primary concern appears to be that it would | ose the
comrent opportunity provided by the BI A process. However, there
is no reason that relief could not be fashioned in such a way as
to permt comment by the State, should it so choose. Moreover,
adequate relief can be afforded in the State’s absence. The
Court concludes that these factors counsel against dismssal on
i ndi spensability grounds, although whether plaintiff has an
adequate alternative forum in the BIA process, is discussed at
greater detail below at pages 48 - 51, in the context of the

Federal Defendants’ notion to dism ss.

B. Tri bal Def endants’ notion to dismss

The Tri bal Defendants have noved to di sm ss Counts One

through Six on the grounds that they are entitled to sovereign

43(...continued)

federal plaintiff [has] an adequate opportunity for judicial review of his
constitutional clainms during or after the proceeding”).

29



imunity and are indi spensable parties under Rule 19(b). In
response, plaintiffs contend that their claimto represent the
interests of the aboriginal Mhegan Indian Tribe, and their
subsequent wai ver of the sovereign inmmunity of the Mhegan | ndian
Tri be, effectively waives the sovereign inmunity of the Triba
Def endants. Plaintiffs further assert that tribal imunity is
i nproperly invoked here, where the question of plaintiffs’ status
as a legal successor to the historic Mdhegan Indian Tribe is at
issue. Alternatively, plaintiffs argue that the imunity of the
Tri bal Defendants has been inpliedly divested because it
interferes with the requirenents of the national governnent by
maki ng the Settl enment Act unreviewable, and that Ml C has wai ved
sovereign immunity by virtue of its procurenent of the Settlenent
Act . Finally, plaintiffs argue that even if the Triba
Def endants are i mmune fromsuit, they are not necessary and
i ndi spensabl e parties and the case may go forward agai nst the
Federal Defendants.
1. Tribal sovereign imunity

“I't is by now well established that Indian tribes possess
the comon-law imunity fromsuit traditionally enjoyed by
sovereign powers.”* That immunity nmay be waived either by
Congress or the tribe itself. However, “[t]o abrogate tri bal

i munity, Congress nust ‘unequivocally’ express that purpose.

44Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 356 (2d Gr.
2000) .
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Simlarly to relinquish its imunity, a tribe’s waiver nust be
‘clear.’ "%

Plaintiffs argue that the Court should find an inplied
wai ver of sovereign tribal inmmunity because the State and MIIC
co-drafted, co-sponsored and pronoted the passage of the
Settlenment Act, which granted exclusive federal jurisdiction over
controversies challenging the constitutionality of the Settlenent
Act. At oral argunent, counsel for the Tribal Defendants stated
that MI C had waived its immunity fromsuits challenging the
constitutionality of the Settlenent Act, consistent with the
limtations on scope of review and the statute of limtations
period provided in 8§ 1775h of the Act.* Thus, MIIC does not
claimimunity as to Counts Four and Five, challenging the
constitutionality of 8 1775h and the Settlenent Act itself.%
However, for the reasons discussed bel ow, the Court concl udes

that MIICis imune wth respect to the remai ning Counts.

45C&l Enterprises, Inc. v. Citizen Band Potawatoni |ndian Tribe, 121 S.
Ct. 1589, 1594 (2001) (citing Santa O ara Pueblo v. Martinez, 436 U S. 49, 58
(1978)); Oklahoma Tax Commin v. Citizen Band Potawatonm Tribe of Ckla., 498
U S. 505, 509 (1991)); Garcia v. Akwesasne Housing Auth., 268 F.3d 76, 84-85
(2d Gir. 2001); see also Fluent v. Sal amanca Indian Lease Auth., 928 F.2d 542,
546 (2d Cir. 1991) (“Wen Congress has chosen to Iimt or waive the sovereign
imunity of Indian tribes, it has done so in clear |anguage.”).

46Cf. C&L Enterprises, 121 S. C. at 1595 (holding that a tribe that had
entered into a construction contract with an arbitration provision requiring
arbitration of all contract-related disputes and permtting judicial
enforcenent of any arbitration award “in accordance with applicable law in any
court having jurisdiction thereof” could not claimsovereign inmunity to avoid
enforcenent of an arbitration award agai nst it because it had agreed “by
express contract, to adhere to certain dispute resolution procedures,”
notw t hstandi ng the | ack of any express waiver of imunity in the contract).

4TMTI C has adopted the Federal Defendants’ argunents in favor of
di sm ssal of those Counts, discussed bel ow
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According to plaintiffs, under Shenandoah v. United States

Dep’t of the Interior,* this Court should find that “the

sovereign imunity of the historic Mhegan Tribe is effectively
wai ved by Plaintiffs, through their allegations that they purport
to represent the historic Mhegan Tribe.”* Thus, plaintiffs

| ogi ¢ goes, because tribal sovereign immunity nmay exi st

regardl ess of federal recognition, and a tribe may have nore than
one nodern day | egal successor, NAM may cl ai m and subsequently
wai ve the sovereign imunity of the historic Mohegan Tribe, thus
rendering MIIC subject to suit by NAM \Wiere the issue of what
entity is entitled to claimsovereign immnity is the ultimte
issue in the case, plaintiffs argue, dism ssal on sovereign
immunity grounds is inappropriate. Plaintiffs’ argunment turns on
the answers to two questions: who nmay assert the sovereign
immunity of the historic Mdhegan Tribe? and who may wai ve that
sovereign i munity?

I n Shenandoah, the Second Circuit upheld dism ssal for

failure to exhaust admnistrative renmedies in a suit brought by a
group of menbers of the Oneida Nation, sone of whomclained to be
the Nation’s traditional |eaders, against the Departnent of the
Interior and the Oneida Nation nenber recogni zed by the

Department as the Nation’s representative, seeking, inter alia,

48159 F.3d 708, 714-15 (2d Gir. 1998).
pl . Br. at 1
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an accounting and a return of net profits fromall the Nation's
assets under the recogni zed representative' s control.% The
Second Circuit also went on to express in dicta its di sagreenent
with the district court’s conclusion that the case should be

di sm ssed because plaintiffs had failed to sue the Oneida Nation
whi ch coul d not be joined because of its sovereign imunity:

Assuming that the Nation is indispensable to the suit,
it is not clear to us that the Nation is an absent party.
The plaintiffs purport to represent (and thereby waive the
immunity of) a sovereign Native American Nation. The
district court’s observation that ‘if plaintiffs possessed
authority to waive sovereign immunity, then they would al so
possess the power to thenselves fashion the relief they seek
fromthe district court,’ disregards the possibility that
[the recogni zed representative] inproperly usurped control
over the Nation.

Because the issue of who represents the Oneida Nation
after [the recognized representative’s] second purported
removal has not been determ ned by the Departnent . . . the
district court prematurely determ ned that plaintiffs do not
represent the Nation and therefore that the Nation is an
absent party.®

Here, in contrast, the dispute is not over whether Courtl and
Fowl er and MII C or El eanor Fortin and NAM properly represent the
abori gi nal Modhegan Indian Tribe. There is no allegation
questioning the recognition of M C as a successor to the
aborigi nal Mohegan Tribe. The critical distinction between this

case and Shenandoah is that here, NAM and t he i ndi vi dual

plaintiffs have brought suit directly against MIIC, a federally-

recogni zed tribe, which asserts its owm claimto sovereign

50159 F.3d at 711-13.
511d. at 715.
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immunity, and there is no challenge to the legitinmacy of that

imunity. Shenandoah does not stand for the principle that this

Court can ignore the fact that M Cis nanmed as a defendant and
instead pretend it is absent, permt NAMto claimand waive

MM Cs imunity, and then find that MINIC cannot claimits

i mmunity because NAM has waived it. Although plaintiffs
correctly note that a tribal group may be entitled to sovereign

i mmuni ty absent federal recognition,® plaintiffs’ Shenandoah

argunment fails to recognize that MIIC has a claimto a separate
tribal inmmunity than NAM may ultimately enjoy, notw t hstandi ng
that each faction’s claimto inmmunity may ultimtely derive from
the historic sovereignty of the aboriginal Mhegan | ndian

Tri be. %3

Simlarly, plaintiffs’ reliance on Cherokee Nation of

Okl ahonma v. Babbitt,® for the proposition that sovereign

immunity “is inproperly invoked where tribal sovereignty is the

ultimate issue” is msplaced because tribal sovereignty is not

525ee Native Village of Tyonek v. Puckett, 957 F.2d 631, 634-35 (9" Or.
1992) ("An Indian community constitutes a tribe [entitled to sovereign
imunity] if it can show that (1) it is recognized as such by the federa
government, or (2) it is ‘a body of Indians of the same or a simlar race
united in a community under one | eadership or governnent, and inhabiting a
particul ar though sonetinmes ill-defined territory.””) (citations omtted).

S3Contrary to plaintiffs’ position, Shenandoah did not state that the
Oneida Nation itself lost its immunity as a result of plaintiffs’ allegations,
but only indicated that — to the extent the Nation was indi spensable to a
claimof who properly represents the Nation — plaintiffs’ allegations that
they represented the Nation were sufficient to permt the fiction that the
Nati on was present.

54117 F.3d 1489, 1499 (D.C. Gr. 1997).
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the ultimate issue here. In Cherokee Nation, the plaintiff

Cher okee Nation sued the Secretary of the Interior alleging that
the BIA's recognition of the Delaware Tribe of Indians violated
the Departnent of the Interior’s regulations. The D.C. Circuit
hel d that although the Del aware Tri be was a necessary and

i ndi spensable party to the |lawsuit, the Delaware Tribe coul d not
clai msovereign immunity vis-a-vis the Cherokee Nation because

t he Del awares al |l egedly had been “incorporated” into the Cherokee
Nati on pursuant to an 1866 treaty.® Although the Del aware Tri be
had been granted federal recognition, and such recognition would
“ordinarily suffice to establish that the group is a sovereign
power entitled to immunity fromsuit,”% because the Cherokee
Nation’s conplaint alleged that the Del aware were inproperly
recogni zed in violation of the Departnent’s own regul ati ons, and
in violation of the 1866 treaty, the court concluded that the
Department’ s federal recognition determ nation could not be
assunmed to be valid and thus the court was required to determ ne
whet her the Del aware Tribe had retained its sovereignty.> The

court also relied on the principle, noted in Shenandoah, that

“were the court to decline to review the district court’s
sovereign imunity ruling, then the Departnent’s recognition

deci sions woul d be unrevi ewabl e, contrary to the presunption in

551 d. at 1503.
561 d. at 1499.
571 d.
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favor of judicial review of agency action” to concl ude that
sovereign imunity based on federal recognition “is thus
i nappropriately invoked when tribal sovereignty is the ultimate
i ssue. " 58

As noted, plaintiffs here challenge only MIITC s claimto be
the sole successor of the Mohegan Indian Tribe with the authority
to conprom se the land clains of the historic Mhegan Tribe -
they do not claimthat MIICis not a proper successor.® Unlike

Cherokee Nation, there is no argunent that MMl C s federal

recognition is invalid such that this Court should decline to
rely on that recognition as a basis for finding MIIC to be
entitled to sovereign i munity.®

As the immunity asserted by Ml C has not been waived, the
Court must therefore consider whether MIICis a necessary and
i ndi spensabl e party under Fed. R Gv. P. 19.

2. Necessary and | ndi spensable Parties

Because the Court has already found that Counts One and Two

must be dism ssed on Rule 19(b) grounds in the absence of the

State, and that the Tribe has waived inmmunity as to the

58| d.
59See PI. Br. at 8 n.2.

%Pl aintiffs also argue that under United States v. Weeler, 435 U.S.
313 (1978), this Court should find that the sovereignty of MIIC has been
“inmpliedly divested” by virtue of the overriding federal interest in judicial
revi ew of Congressional acts. Weeler was a case involving an allegation that
prosecution under both tribal and federal |aw constituted doubl e jeopardy, and
di scussed the inplied divestiture of tribal sovereignty itself, not of tribal
sovereign i mmunity.
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constitutional challenge to the Settlenment Act, the Court
considers only whether Count Three nust be dism ssed in the

Tri bal Defendants’ absence.® MIICis clearly both necessary and
i ndi spensabl e to Count Three, which alleges that plaintiffs are
entitled to the proceeds resulting fromthe gam ng conpact
between MII C and the State, and that MIl C has been unjustly
enriched thereby. The relief sought is the inposition of a
constructive trust on M C s proceeds fromthe Mhegan Sun
casino. In MIC s absence, adequate relief is inpossible, the
prejudice to MIICis plain, neither the State nor the Federal

Def endants is capable of representing MIITC s interests in
ensuring that it alone receives the benefits of the casino
proceeds, and, while plaintiffs may lack an alternate forum for
pursuit of this particular remedy, that factor does not carry the

day here.® Count Three nust therefore be dism ssed.

C. Federal defendants’ notion to disniss

1. Statute of limtations
Count Four of plaintiffs’ Anended Conpl aint alleges that the

180 day statute of limtations in the Settlenent Act is

51The Tribal Defendants do not claimto be a necessary or indispensable
party to Count Seven, which seeks a judicial declaration that NAMis a
federal l y-recogni zed tri be

62F| uent, 928 F.2d 542, 547 (2d Gir. 1991) (citations onitted); see also
Confederated Tribes of the Chehalis Indian Reservation, 928 F.2d 1496, 1500
(9th Cir. 1991) (“Courts have recognized that a plaintiff’s interest in
litigating a claimnmay be outweighed by a tribe’s interest in maintaining its
sovereign inmunity.”).
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unconstitutionally short. Unless the statute of |imtations is
found unconstitutional, plaintiffs’ substantive constitutional
chal l enges to the Settlenent Act in Count Five (denial of equal
protection and taking w thout conpensation and not for public
purpose) are tinme barred. The Federal Defendants have noved to
di sm ss these Counts, arguing that the statute of limtations is
constitutional and reasonably related to the purpose of providing
finality and quieting clouds on title to land in Connecticut. 1In
response, plaintiffs argue that the limtations period is not
reasonably related to any perm ssible purpose and alternatively,
t hat because their clains were not ripe within the 180 day
period, the limtations period deprives them of due process.
Ceneral ly, “Congress may inpose a constraint or duty on
vested property rights if its actionis rationally related to a
legitimte governmental interest.”® |In addition, “[s]tatutes of
[imtations affecting existing rights are constitutional if a
‘reasonable tinme is given for the commencenent of the action
before the bar takes effect.’”% Al though the reasonabl eness of
the tinme period is primarily a judgnent for the legislature, a

statute of limtations may violate due process where it “is

mani festly so insufficient that the statute becones a denial of

83ittlewlf v. Hodel, 681 F. Supp. 929, 939 (D.D.C. 1988).

641d., at 939-40, aff’d, 877 F.2d 1058 (D.C. Gir. 1989) (quoting Terry
V. Anderson, 95 U S. (5 Oto) 628, 632 (1877)); accord Te- Mbak Bands of
West ern Shoshone I ndians of Nevada v. United States, 18 . C. 82, 89 (1989).
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justice."% However, “[a]s long as the statute is reasonable
under all the circunstances—and, particularly, in light of the
situation or energency that inpelled enactnent of the | aw-the
time bar conports with concepts of due process.”®%

In Littlewolf v. Hodel, nenbers of an Indian tribe

chal l enged the constitutionality of a statute of Iimtations
barring clains for the value of land allotnents under a tribal
settlenment act if the clainms were not filed within the latter of
180 days or before certification by the Secretary that certain
events had occurred.® The court noted that “there is nothing
presunptively unreasonabl e about this limtations period; courts
have upheld statutes of Iimtations barring suit within simlarly
short periods of time.”% The court al so concl uded that

The limtations period is unquestionably reasonable in |ight
of the legislative goals of underlying the Wite Earth

[ Settlement Act]. The Act was a response to [a case which]
clouded title to hundreds of thousands of acres of M nnesota
land. The Wiite Earth Act attenpts to quiet title to this
vast area of M nnesota by encouraging either pronpt suit by
the heirs of the Indian allottees or acceptance of a
monetary settlenment for the heirs’ land clainms. G ven the
great social interest in quickly righting the wongs done to
the White Earth Band and in clearing title to so vast an
area with equal speed, the limtations period appears
reasonabl e. ®°

55W | son v. |seminger, 185 U.S. 55, 63 (1902)

861 d. (citing Texaco v. Short, 445 U.S. 516, 528 (1982); Atchafal aya
Land Co. v. F.B. Wllians Cypress Co., 258 U. S. 190, 197 (1922)).

67681 F. Supp. at 939.
68 4.

69 d. at 940.
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ii. The purpose of 8§ 1775h
In arguing that the 180 day Iimtations period is
unconstitutional here, plaintiffs rely on the existence of §
17759 of the Settlenment Act, which states that:

[i]f, during the 15-year period beginning on the date on
whi ch the Secretary publishes a determ nation pursuant to
section 1775b(b) of this Title, the State Agreenent is
invalidated by a court of conpetent jurisdiction . . . (1)
the transfers, waivers, releases, relinquishnents, and ot her
comm tments nmade by the Mohegan Tri be under section 1(a) of
the State Agreenent shall cease to be of any force or
effect; (2) section 1775b of this title [extinguishing the
l and clains] shall not apply to the lands or interests in

| ands or natural resources of the Mohegan Tri be or any of
its menbers, and the title to such lands or interests in

| ands shall be determ ned as if such section were never
enacted .

According to plaintiffs, because 8§ 1775g contenpl ates the
exercise of jurisdiction |ong after the 180 day period woul d have
expired, it underm nes defendants’ clainms of necessity of a
l[imted tinme period to provide finality and quiet title.

The intersection between 25 U . S.C. 88 1775g and 1775h is
admttedly less than clear, and neither the legislative history
nor the defendants has provided a wholly persuasive explanation
for the apparent inconsistency. The legislative history of the
Act suggests that 8§ 1775g was added to bal ance the concerns of
t he Mbhegan Tri be, which sought a nullification provision because
by relinquishing its land clains through the Settl enment Act
before the State and federal government fulfilled their

obligations, it risked losing its |land clains wthout any
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guarantee that it would receive the benefit of the casino, ™ and
the title insurers (represented by the Anmerican Land Title
Associ ation), who were concerned that an open-ended nullification
period woul d | eave | andowners permanently subject to a threat of
| and cl ai ns, and sought a “date certain in the reasonably near
future when homeowners in Connecticut wll know whether or not
their land is threatened by a Mohegan claim”™

The | anguage of 8§ 1775h, which grants excl usive jurisdiction
over challenges to the “validity of any agreenent entered into
under the authority of this subchapter or approved by this
subchapter” to the District of Connecticut and allows only suits
filed within a limted 180 day period, perhaps could have been
expected to have provided sufficient assurance to the title
insurers that no tenporally or geographically distant court
action could invalidate the agreenents and trigger the
nullification provision. Thus, plaintiffs’ argunment goes, the
exi stence of 8§ 17759 despite the | anguage of 8 1775h suggests

that 8 1775h cannot be read to provide the exclusive basis for

°See Statement of Ral ph W Sturges, Chief of the Mbhegan Nation of
Connecticut, before the Senate Indian Affairs Conmttee, Regarding S. 2329
(Aug. 1, 1994).

"ISee Statement Regarding the Views of the American Land Title
Associ ation, on S. 2329 (July 29, 1994). The Senate Report provides
addi ti onal expl anation of the purpose of § 1775g. See Senate Report No. 103-
339, Mbhegan Nation of Connecticut Land Claim Settlenment, 103'¢ Cong., 2d
Sess. 1994 (“By limting the period during which the settl enent agreenent and
rel ated statutory provisions can be invalidated [to 15 years], the Congress
pronmotes its stated policy of insuring that, at the expiration of the
[imtations period, the clouds on and titles resulting fromthe Mhegan cl ai ns
will be renoved.”).
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jurisdiction. However, the fact that, for reasons that are
unclear fromthe legislative history, the title insurers sought
an additional guarantee, in the formof the fifteen year w ndow,
does not change the fact that 8§ 17759 does not itself grant
jurisdiction or otherwi se authorize litigation during the
contenplated fifteen year period. Instead, it states only that
if some court of conpetent jurisdiction were to invalidate the
gam ng conpact or the State Agreenent, MIC s land clains are to
be revived only if that invalidation occurs within the fifteen
year period. Thus, in light of the plain | anguage of § 1775h,
the Court does not find that 8§ 1775g conpel s the concl usion
argued by plaintiffs.

There nonet hel ess renains sone difficulty with defendants’
argunent that the purpose of the limted 180 day period of 8§
1775h is to pronptly settle clouds on title, if only for the
obvi ous reason that the Mhegan | and clainms were not imredi ately
extingui shed by the passage of the Act or the expiration of the
180 day period. "2 However, the structure of the Settlenent Act
suggests that the purpose of the 180 day statute of |limtations
shoul d be examned in terns of its relationship to the overal

purpose of the Act — facilitating both the settlenent of clains

?See 25 U.S.C. § 1775b. In fact, in support of their argument that
plaintiffs’ takings clainms are unripe, the Federal Defendants contend that the
| and cl ai ms have not (to date) been extingui shed because the Secretary has yet
to publish the determ nation required by the Act.
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agai nst the State of Connecticut by the Mohegan Tribe and the
removal of clouds on title arising out of such clains.”

The narrow and exclusive 180 day period in which to file
suit suggests that Congress was concerned with ensuring that
there be a short, finite period in which the Settlenment Act
itself could be declared unconstitutional. During this limted
period, the State, tribe and Town of Montville could begin to
take the steps outlined in the Settlenent Act that would
ultimately lead to a final resolution of the clouds on title and
an extingui shnent of the Mohegan land clains. By allowing only a
short period for challenges to the Settlenent Act, Congress
ensured that the parties would not have advanced too far along in
the event the Act or any portion thereof was struck down. Absent
such a provision, in contrast, the entire process could be
di srupted at any tine, thereby severely damagi ng the reliance

interests of all the parties involved. "

3See Senate Report No. 103-339, Mhegan Nation of Connecticut Land
ClaimSettlement, 103'¢ Cong., 2d Sess. 1994 (“S. 2329, the Mhegan Nation of
Connecticut Land Clains Settlenent Act, is intended to facilitate the
settlenent of clainms against the State of Connecticut by the Mdhegan Tri be and
to facilitate the renoval of any encunbrance to any title to land in the State
of Connecticut arising out of such clains.”).

"4See Paul v. Andrus, 639 F.2d 507, 509 (9'" Cir. 1980) (Al aska Native
Clains Settlement Act’s one year statute of limtations not unreasonable
because “Congress’s concern that [the Act’s] legality be determ ned quickly
and with certainty was consistent with the needs of the entire Act.”); see
al so Narraganset Indian Tribe v. National Indian Gami ng Commin, 158 F.3d 1335,
1339 (D.C. Cir. 1998) (purpose of simlar 180 day statute of limtations in
Rhode Island settlement act was “to ensure that any suits challenging the
validity of the Settlement Act were brought quickly and heard by the court
nmost famliar with the issues”). The D.C. CGrcuit in Narraganset Indian Tribe
al so noted that:

(continued. . .)
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ii. 8 1775h conports with due process

Al ternatively, plaintiffs argue that because their
constitutional clains did not becone ripe during the 180 day
period, the statute of limtations is per se unreasonable and a
viol ati on of due process, denies them access to the courts and
viol ates separation of powers. Plaintiffs’ ripeness theory
adopts an argunent nade by the Federal Defendants against the
substantive takings claim maintaining that absent actual
extingui shment of the land clains any takings claimis premature.
The State argues that all clains were ripe and coul d have been
brought in 1994, while the Federal and Tri bal Defendants maintain
that only the equal protection challenge was ripe prior to

ext i ngui shment of the land clainms.”

(...continued)
the Al aska Native Clains Settlenment Act, upon which Congress nodel ed the
Rhode Island Settlement Act, contains the sane | anguage as section 1711
[and § 1775h of the Settlenment Act at issue here], adding: “The purpose
of this limtation on suits is to insure that, after the expiration of a
reasonabl e period of tine, the right, title, and interest of the United
States, the Natives, and the State of Alaska will vest with certainty
and finality....” 43 U S C 8§ 1609(a) (1994) (enphasis added). O
course, section 1711 [and § 1775h] contains no such explanation. But
because the section uses precisely the sane jurisdictional |anguage as
the Al aska Settlenent Act, and because the Rhode Island Settlenent Act
has essentially the same purpose, we think Congress intended section
1711's time and jurisdiction Iimtations |likewise to apply only to
constitutional suits challenging the original [and settlemnent.

I d.

Plaintiffs’ ripeness argunent runs the risk of proving too much, as
they necessarily disagree with the Federal Defendants’ position that the
takings clainms are still not ripe and therefore unjusticiable. Plaintiffs
argue that their takings clainms, though unripe within the 180 day peri od
foll owi ng the enactnent of the Settlenent Act, becane ripe when the origina
land claimsuit filed by John Ham [ton was dism ssed by Judge Peter C. Dorsey
with the approval of a stipulation of dismssal on Decenber 30, 1996.

However, that stipulation sinply provided that “All land clainms of the Mhegan
(continued...)
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Ri peness is a "constitutional prerequisite to exercise of
jurisdiction by federal courts."’ "[R]ipeness is peculiarly a
question of timng,"” intended "to prevent the courts, through
avoi dance of premature adjudication, fromentangling thensel ves
in abstract disagreenments."’ |Its purpose is to forestal
judicial determ nations of disputes until they are presented in a
concrete form ™ “The ripeness doctrine protects the governnent
fromjudicial interference until a decision has been formalized
and its effects felt in a concrete way by the chall engi ng
parties.”® However, where an issue involves a purely |ega
question that does not require further factual devel opnent,

argunment in favor of deferring adjudication until a latter tine

is | ess persuasive. 8

’S(...continued)

Tribe are extingui shed as provided for by the Mohegan Land d ains Settl enent
Act and Settlement [State] Agreenment,” and according to plaintiffs thensel ves,
under the Settlement Act, the clains will not actually be extinguished unti
the publication of the Secretary’s determination. Plaintiffs’ argument thus
conflates the “dism ssal” of the clainms by court order approving the
stipulation with the “extingui shnent” of the clainms, which occurs with the
fulfilnment of the conditions set forth in the Settlenent Act.

® Nutritional Health Alliance v. Shalala, 144 F.3d 220, 225 (2d Gr.
1998); accord Federal Election Commin v. Central Long Island Tax Reform
| mediately Comm, 616 F.2d 45, 51 (2d Cr. 1980).

""Regi onal Rai |l Reorgani zati on Act Cases, 419 U.S. 102, 140 (1974),
"8pbbott Labs. v. Gardner, 387 U.S. 136, 148 (1967).

See Renne v. Geary, 501 U.S. 312, 322 (1991) (citing Rescue Arny v.
Muni ci pal Court of Los Angeles, 331 U S. 549, 584 (1947)).

8Thomas v. Gty of New York, 143 F.3d 31, 34 (2d Cir. 1998) (interna
citations and quotations omtted).

81See Nutritional Health Alliance, 144 F.3d at 227.
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Plaintiffs argue that there is a distinction between the
liability producing act, the enactnent of the Settlenent Act, and
damages, the actual extinguishnment of their land clainms wthout
conpensation, and claimthat until they suffer injury, the clains
are not ripe. Examned carefully, plaintiffs’ equal protection
challenge to the Act is prem sed on the position that by defining
Ml C as “the successor in interest to the aboriginal entity known
as the Mohegan Indian Tribe,” the Act inpermssibly favored MIIC
over plaintiffs. Their takings argunent is simlarly prem sed on
their position that excluding NAM and the individual plaintiffs
fromthe class of those entitled to | and clains (through the
definition of MIC as the successor in interest), absent
conpensation, is inpermssible. The ripeness of this particular
t aki ngs cl ai m does not, therefore, turn on whether the | and
clains of the aboriginal Mohegan Tri be have yet been
extingui shed, but rather depends on the purely |egal assessnent
of whether the statute’s recognition of M C as “the successor in
interest,” with no conpensation for other alleged successors such
as plaintiffs, is a taking wthout just conpensation. This
claim like the equal protection claim therefore would have been
cogni zable wthin the 180 day peri od.

Apart fromthe unavailing ripeness argunent, no other reason
has been offered why plaintiffs could not have filed their clains
within the statutory Iimtations period that m ght suggest that
the six-nonth period was constitutionally inadequate. As the
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Federal Defendants note, plaintiffs have provi ded no expl anation
for their failure to file this suit until Cctober 18, 2000
(al nost six years after enactnent of the Settlenent Act).
According to plaintiffs’ allegations in their anmended
conplaint, their land claimsuit, filed in 1977, was co-opted by
the MIIC faction in 1996 when the capti on was changed and the
clains were voluntarily dismssed with prejudice. The federal
acknow edgnent petition, originally filed in 1978, and
suppl emented in 1990 followng a prelimnary Bl A denial of
recognition, was finally granted on behalf of MIIC in 1994, after
Ms. Fortin filed her own petition on behalf of the Mdhegan Tri be
and Nation, Inc. (which petition has since been, the Court notes
somewhat ironically in light of the events giving rise to this
litigation, adopted by plaintiff NAMas its own follow ng a
schismw thin the Mohegan Tribe and Nation, Inc.). Plaintiffs
have offered no explanation for their silence during the 180 day
statute of limtations period, or, indeed, the continuation of
that silence during the six years between passage of the
Settlenment Act and the filing of this |awsuit, despite the
occurrence of this series of events which could reasonably have
been expected to alert themto the need to take sonme action to
assert or protect their rights. The Court accordingly finds that
the 180 day statute of |imtations is constitutional, and that
plaintiffs’ constitutional challenges to the Settlenent Act are
time barred, and the Court does not address defendants’
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substantive argunents in favor of dism ssal of Counts Five and

Si X.

2. Tri bal recognition
Finally, the Federal Defendants have noved to di sm ss Count
Seven, which seeks judicial recognition as a federally-recognized
tribe, for failure to exhaust adm nistrative renedi es.

In Golden Hill Paugussett Tribe v. \Wiker, 2% the Second

Circuit held that the doctrine of “primary jurisdiction” required
determ nation by the BIA of whether the Golden Hi Il Paugussett
I ndians qualified as a federally-recogni zed tribe before the
district court could rule on the tribe's land claimsuit (which
al so depended on tribal status). “Primary jurisdiction and
exhaustion of adm nistrative remedies are both ‘concerned with
pronoti ng proper relationships between the courts and
adm ni strative agencies charged with particular regul atory
duties.’”®

In contrast, the exhaustion of adm nistrative renedies
doctrine “holds that a litigant nust generally pursue al
avai l abl e adm ni strative renedi es before seeking judicial review

of an administrative action.”?8 The doctrine relies on the

8239 F.3d 51 (2d Cir. 1994).

8)d. at 59 (quoting United States v. Western Pac. R R, 352 U.S. 59, 63
(1956)) .

841d.; accord Touche Ross & Co. v. SEC, 609 F.2d 570, 574 (2d Gr.
1979).
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theory that “it is better to allow an agency to enploy its
expertise first in developing the facts,”® and applies when "a
claimis cognizable in the first instance by an adm nistrative
agency al one. "8

Here, because the relief sought by NAMis precisely the
relief which could otherwise be afforded by the BI A exhaustion
of adm nistrative renedi es provides the appropriate analysis. As

the Second Circuit noted in Golden HIIl, “the BIA is better

qualified by virtue of its know edge and experience to determ ne
at the outset whether [a tribe] neets the criteria for tribal
status. This is a question at the heart of the task assi gned by
Congress to the BI A and should be answered in the first instance
by that agency.”?®

Simlarly, in Janes v. United States Departnent of Health

and Hunman Services, the D.C. Circuit observed:

t he Departnent has been inplenenting its regul ations for
eight years and . . . it enploys experts in the fields of

hi story, anthropol ogy and geneal ogy, to aid in determ ning
tribal recognition. This, in our opinion, weighs in favor
of giving deference to the agency by providing it with the
opportunity to apply its expertise. Mreover, the factual
record devel oped at the adm nistrative | evel woul d nost
assuredly aid in judicial review should the parties be
unsuccessful in resolving the matter; in the event that the
di spute is resolved at the admnistrative | evel, judicial

8Colden Hill, 39 F.3d at 59.
8United States v. Western Pac. R R, 352 U.S. 59, 63 (1956).

8739 F.3d at 60 (citing Chicago Mercantile Exch. v. Deaktor, 414 U.S.
113, 114-15 (1973) (per curiam).
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econony will be served. Al of these facts weigh in favor
of requiring exhaustion in this case.®

Here, NAM argues that the Court should not require it to
proceed through the adm nistrative channel s because the Court
will be required to determ ne whether NAMis a tribe in the
sovereign imunity context or in assessing whether the challenges
to the Settlenment Act were ripe in 1994. However, the Court is
not in fact required to do so, and this provides no basis for
ignoring the doctrine of primary jurisdiction. Alternatively,
NAM al | eges that in the event the Court were to declare that the
Settlenment Act has not extinguished its land clains, it would
then be subject to additional delay because any |land claimsuit
woul d be stayed while the tribe sought federal recognition, and
that judicial econonmy — and the possibility of prejudicial delay
— supports this Court tinely deciding all issues at once and then
permtting a single appeal to the Second Circuit.

However, although NAM represents that it has now requested
that its petition be placed on active status by the BIA it has
not given any reason why it waited until January 30, 2001 to do
so, particularly as the original petition (under the nane of
“Mohegan Tribe and Nation, Inc.”) was filed in 1993, and the BI A
i ssued recognition of MIIC in 1994. Thus, nmuch of the del ay

suffered by NAMto date is due to NAM s own unexpl ai ned delay in

88824 F.2d 1132, 1138 (D.C. Gir. 1987).
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nmoving to have its petition placed on active status, and cannot
fairly be characterized as prejudicial.

Under these circunstances, the Court finds no basis to
depart fromthe principles of exhaustion of adm nistrative

remedi es recommended by the Second Circuit in Golden Hill.?®

Accordingly, Count Seven is dism ssed.

| V. Concl usion
For the reasons di scussed above, the defendants’ npbtions to
di smiss [## 25, 28, 30] are GRANTED

The Cerk is directed to close this case.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 19th day of February, 2002.

8939 F.3d at 60.
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