UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JANET PASCAL
v, E 3:99cv713 (JBA)

STORAGE TECHNOLOGY CORP

MEMORANDUM COF DECI SI ON

Plaintiff Janet Pascal clains that her fornmer enployer,
St orage Technol ogy Corp. (“StorageTek”), subjected her to a
hostil e work environnent and di scri m nated agai nst her on the
basis of her sex and age and then retaliated agai nst her for
conpl ai ni ng about this treatnent, by reassigning her accounts to
younger mal e representatives, putting her on a Performance
| mprovenent Plan (“PIP’) and then term nating her on January 13,
1998 after she failed to neet her sales quota. Defendant has
moved for summary judgnent on all counts [Doc. # 31]. For the
reasons set forth below, defendant’s notion is granted in part
and denied in part.
| . Fact ual Background

Ms. Pascal began working for StorageTek in its Hartford
office as a marketing representative consultant, or “sales rep,”
in April 1994. She was recruited fromIBM by Joel Kinball to
i ncrease StorageTek’s sal es business with Cigna, one of Pascal’s
clients at IBM Def.’s Statenment of Undisputed Facts, 11 2-4.

Plaintiff was forty-two years ol d when she was hired.
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From January 1997 until her termnation in January 1998,
plaintiff’s i medi ate supervisor was Steve CGordon; Joel Kinbal
was his superior, and al so had supervisory authority over
plaintiff. Steve Gordon had responsibility for interview ng and
hiring sales representatives for the Boston and Hartford offices
in 1997. Deposition of Steve Gordon at 16. In 1998, he had
responsibility for hiring sales representatives for |arge
accounts in both offices. 1d. Kinball participated in decisions
to renove major accounts from sales reps. Deposition of Joel
Ki mbal | at 49.

According to plaintiff, Gordon took two of her sales
accounts away fromher in 1997 and told her that he was giving
themto male representatives so they could go out drinking with
the custonmers. Plaintiff also contends that the work environnment
at StorageTek was sexually hostile, and that StorageTek did
nothing to remedy the problemafter her conplaints. In Septenber
1997, plaintiff conplained to Linda WIllians, from StorageTek’s
Human Resources Departnent, about the discrimnatory treatnent
and the hostile environnent at StorageTek. Following this
meeting with Wllianms, plaintiff was infornmed by Gordon and
Kimbal | that she would be put on a performance inprovenent plan
(“PIP"), which required her to neet 100% of her year-to-date
guota within 60 days or risk termnation. Subsequently,
plaintiff failed to neet her quota and she was term nated by
Gordon on January 13, 1998, effective February 12, 1998.
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Def endant cl ai nms that these decisions were based on custoner
conpl ai nts about her performance and her failure to neet her
quota. Plaintiff, in turn, maintains that the decisions are
based on sex and age discrimnation and retaliation for her
conpl aints.?

1. Discussion

A. Summary Judgnent St andard

Summary judgnent may be granted only when there is no
genui ne issue as to any material fact and the noving party is
entitled to judgnent as a matter of law See Fed. R Cv. P
56(c). The noving party bears the initial burden of establishing
that no genuine issues of material fact exist and that the
undi sputed facts show that he is entitled to judgnent as a matter

of law. Rodriquez v. Cty of New York, 72 F.3d 1051, 1060 (2d

Cir. 1995). A party seeking to avoid sunmary judgnment cannot
"rely on mere specul ation or conjecture as to the true nature of

facts to overcone the notion." Lipton v. Nature Co., 71 F.3d

464, 469 (2d G r. 1995) (quoting Knight v. US. Fire Ins. Co.,

804 F.2d 9, 12 (2d Cir. 1986)). "Only disputes over facts that

Plaintiff’s Conplaint alleges violations of Title VII and
the ADEA, as well as Connecticut’s Fair Enploynent Practices Act.
Clainms of sex discrimnation, age discrimnation and retaliation
i n enpl oynent under FEPA are adjudi cated using the sane standards
as are applied to cases arising under Title VII and the ADEA
See M ko v. CHRO, 220 Conn. 192, 204 (1991); Levy v. CHRO 236
Conn. 96, 107-08 (1996). The di scussi on bel ow applies
plaintiff's state and federal discrimnation clains, as defendant
has noved for summary judgnent on all counts.
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m ght affect the outcone of the suit under the governing law w ||
properly preclude the entry of summary judgnent. Factual
di sputes that are irrelevant or unnecessary will not be counted."

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). I n

determ ni ng whet her a genuine issue of material fact exists, al
anbiguities are to be resol ved agai nst the noving party. See

Mat sushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986); Brady v. Town of Colchester, 863 F.2d 205, 210 (2d G r

1988) .

In Wei nstock v. Colunbia University, the Second Circuit

enphasi zed that “[s]ummary judgnent is appropriate even in

di scrimnation cases,” noting that “[t]he Suprenme Court has al so
recently reiterated that trial courts should not treat
discrimnation differently fromother ultimte questions of

fact.” 224 F.3d 33, 41 (2d G r. 2000) (citing Reeves V.

Sanderson Pl unbing, 120 S. C. 2097, 2109 (2000)). However, “[a]s

discrimnation will seldommanifest itself overtly, courts nust
be alert to the fact that enployers are rarely so cooperative as
to include a notation the personnel file that the firing or
failure to pronote is for a reason expressly forbidden by |aw"

Bi ckerstaff v. Vassar College, 196 F.3d 435, 448 (2d Cr. 1999)

(citing Ranmseur v. Chase Manhattan Bank, 865 F.2d 460, 464-65

(2d. Gr. 1989)). Thus, courts nust carefully distinguish
bet ween evi dence that allows for a reasonabl e inference of
di scrimnation and evidence that gives rise to nere specul ation
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and conjecture. See id. This determ nation should not be made

t hrough guesswork or theorization. See id. "After all, an
inference is not a suspicion or a guess. It is a reasoned,

| ogi cal decision to conclude that a disputed fact exists on the
basis of another fact that is known to exist." 1d. (citation
omtted). Viewing the evidence as a whole and taking into
account all of the circunstances, the Court nust determ ne

whet her the evidence can reasonably and logically give rise to an
i nference of discrimnation. See id.

B. Sex Discrimnation d ains

StorageTek argues that it is entitled to sunmary judgnent on
plaintiff’s sex discrimnation clains because Pascal fails to
make out a prima facie case and, in the alternative, because she
has not shown that its legitimte nondiscrimnatory reasons are
pretextual and that sex discrimnation was a notivating factor.
For the reasons set forth below, plaintiff has both nmet her prinma
facie case and set forth sufficient evidence of pretext to
survive sunmary judgnent on these clains.

Under the framework established by the Suprenme Court in

McDonnel I Douglas Corp. v. Geen, 411 U S. 792, 802 (1973), to

establish a prima facie case of discrimnation under Title VII,
the plaintiff must show (1) that she is a nenber of a protected
class; (2) that she was qualified for her job; and (3) that she
suffered an adverse enpl oynent action (4) under circunstances

giving rise to an inference of discrimnation. See St. Mary's
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Honor Center v. Hicks, 509 U S. 502, 506 (1993); Norville v.

Staten Island Hosp., 196 F.3d 89, 95 (2d Gr. 1999). *“To nake

the required showing, a plaintiff may rely on direct evidence of
what the defendant did and said, but nore often than not nust
depend on the cunul ati ve wei ght of circunstantial evidence to

make out a prima facie case.” Tarshis v. The Riese Og., 211

F.3d 30, 35-36 (2d Gr. 2000) (citing Luciano v. O sten Corp.

110 F. 3d 210, 215 (2d Cr. 1997)). The burden on the plaintiff

in proving a prima facie case is not onerous. See Tarshis, 211

F.3d at 35. The plaintiff sinply nust submt evidence
denonstrating circunstances that would permt a rational fact-

finder to infer a discrimnatory notive. See Chertkova v.

Connecticut Gen. Life Ins. Co., 92 F. 3d 81, 91 (2d Cr. 1996).

Proof of the prima facie case creates a presunption of
di scrimnation that defendant may rebut by produci ng evi dence of
a legitimte nondiscrimnatory reason for the adverse enpl oynent

decision. See St. Mary's Honor Center, 509 U S. at 507. After

def endant neets its burden, the plaintiff may prevail only if she
proves that the reasons given by the defendant are pretextual and
that discrimnation was a notivating factor in the decision. See
id.

“I'n determ ning the appropriateness of summary judgnent [in
a discrimnation case], the court should not consider the record
solely in pieceneal fashion, giving credence to innocent
expl anations for individual strands of evidence, for a jury, in
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assessi ng whether there was inperm ssible discrimnation and
whet her the defendant’s proffered explanation is a pretext for
such discrimnation, would be entitled to view the evidence as a

whole.” Howey v. Town of Stratford, 217 F.3d 141, 151 (2d G

2000) .
1. Prima facie case

Here, plaintiff clains that StorageTek discrim nated agai nst
her on the basis of her sex when it took away the Hartford Steam
Boi | er account in August 1997, the Ci gna account in Septenber
1997, put her on a PIP in October 1997 and finally term nated her
in January 1998. Defendant vigorously disputes whether any of
t hese actions were taken under circunstances that give rise to an
i nference of discrimnation.

The Hartford Steam Boil er account was taken away from
plaintiff by Gordon in August 1997. See Pascal dep. at 113-14;
Pascal Aff. § 12. According to plaintiff, when Gordon took away
t he account he told her that the Hartford Steam Boil er contact
wanted a man (Dan Beal ) assigned to the account. The account was
re-assigned fromplaintiff to Mchael Kearney. See Pascal dep
at 114. GCordon allegedly told her “that he wanted to assign the
account to a guy because he thought that the guy would be able to
take Ed [the Hartford Steam Boiler contact] out drinking. And
that it would be better if it were handled by a male. And then

he left me a phone mail that explained that he wanted to give it



to a guy, but he didn't think that Ed was afraid of females. He
didn’t think he was gay or anything. But [he] definitely told ne
that he was assigning it to a guy because he thought that they
could take himout drinking.” 1d. at 115. Wen plaintiff
protested the reassignnent, Gordon told her that he was givVing
the account to a male rep “because the custoner requested it.”
Id. at 116.

Def endant argues that the Hartford Steam Boiler was a very
m nor account, and points to the fact that plaintiff nade only
one call to Hartford Steam Boiler in 1997 as evidence that the
transfer was not the cause of plaintiff’s failure to neet her
gquota in 1997. See Kinball dep. at 50. Defendant al so argues
t hat because all the other sales reps are nen, if it were to
replace plaintiff, it would necessarily be with a male
representative, and therefore the fact that M chael Kierney was
assigned to the account cannot give rise to an inference of
discrimnation. At oral argunment, however, defendant conceded
that there were disputed facts regarding the reasons given to
plaintiff by Gordon for the transfer.

According to plaintiff, on Friday, Septenber 12, 1997 she
was told by Steve Gordon that “he was taking C gna because he
wanted to give it to a guy, because he wanted to have soneone
that could rub el bows with Joe Mixrley [from G gna] and take him
out for beers.” Pascal dep. at 138; id. at 158. Al though she
again protested, Gordon told her they were giving the account to
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Steve Candela. 1d. On Monday Septenber 15, however, Ki nbal
informed plaintiff that there had been a m stake and they were
not going to take Cigna fromher. 1d. at 139. It is undisputed
that the G gna account was not in fact transferred to a male
representative, and that plaintiff remai ned responsible for G gna
after Septenber 15, 1997.

On Cctober 2, 1997, following the incident with the G gna
account and plaintiff’s subsequent conplaints to StorageTek human
resources personnel, plaintiff was placed on a performance
i nprovenent plan (PIP) by Kinball and Gordon. Pascal dep. at
162-63; see also Letter fromKinball to Pascal dated 10/2/97 re:
| mprovenent Plan, Pl.’s Ex. N. StorageTek clainms that it put
plaintiff on the PIP because of conplaints from C gna and her
failure to neet her sales quota for three consecutive years. The
PIP stated that StorageTek expected the followng fromplaintiff:

| ncrease performance against YTD quota to 100% and nust be

on track to achieve all Master Club qualifications per the

1997 Marketing Representative Conpensation Pl an.

Take stronger ownership of new business areas. Denonstrate

by i ncreasing sales and account managenent activities in

GPG.  The objective is to create a positive STK product

approach to the account and alleviate conplaints of from

[sic] the Product staff.

Wrk to inprove your interpersonal skills w th custoner
managenent .

PIP, Ex. N. The PIP also stated that “[w]e are expecting
i nprovenent within the next 30 days and successful conpletion of

the plan in 60 days,” and that Gordon woul d conduct weekly status



reviews with her on her progress. 1d. Because plaintiff again
failed to neet her quota in 1997, she did not neet her PIP; she
was subsequently termnated in early 1998.

Plaintiff challenges the weight given to the alleged G gna
conplaints, and argues that the initial decision to put her on
the PIP based on her alleged failure to neet quota was
discrimnatory and that the sales nunbers of various nale reps
were inflated to allow themto neet quota, while hers were not.
Because this evidence is also addressed as rebuttal to
def endant’ s expressed |l egitimate nondi scrim natory reasons for
its decisions -- poor performance -- it is only summari zed
briefly here, and is discussed in greater detail below She
points to evidence of the discrimnatory preference expressed by
Gordon for nmale sales reps as further denonstrating Gordon’s
discrimnatory intent in putting her on the PIP and term nating
her. Finally, she offers evidence suggesting that simlarly-
situated nmal e reps were not treated as harshly as she was.

Plaintiff points to Frank Kierney as an exanple of a male
sal es representative who failed to neet his quota for three years
and yet was not placed on a PIP. In order for enployees to be
"simlarly situated" for the purposes of establishing a
plaintiff's prima facie case, they "nust have been subject to the
sane standards governi ng perfornmance eval uation and di scipline,
and nust have engaged in conduct simlar to the plaintiff's

." Norville v. Staten Island Univ. Hosp., 196 F.3d 89, 96 (2d

10



Cr. 1999). The Second Circuit has recently held that “the
standard for conparing conduct requires a reasonably cl ose
resenbl ance of the facts and circunstances of plaintiff's and
conparator's cases, rather than a show ng that both cases are

identical.” Gahamyv. Long Island R R, 230 F.3d 34, 43 (2d Grr.

2000). The relevant inquiry looks to “(1) whether the plaintiff
and those he maintains were simlarly situated were subject to

t he same workpl ace standards and (2) whether the conduct for

whi ch the enpl oyer inposed discipline was of conparable
seriousness.” 1d.

Like plaintiff, in Septenber 1997, Kierney had not net his
guota for the preceding three years. Although plaintiff does not
al l ege that custonmers had conpl ai ned about Kierney, plaintiff is
not required to identify an identically-situated enpl oyee, and
plaintiff has offered evidence disputing the extent to which
defendant relied on the alleged conplaints from G gna and show ng
t hat ot her decision makers at Cigna thought highly of her work.
Therefore, a reasonable jury could conclude that Kierney’s
conduct was of conparabl e seriousness. Defendant al so argues
that Kierney was a sales manager rather than a sales rep for the
first few nonths of 1994, and therefore did not have a
conpensation plan for a large part of the year. Plaintiff
counters that as she was not hired until April 1994, she is
simlarly situated. In the absence of further explanation from
def endant about whether the quota totals for either Pascal or
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Kierney in 1994 were yearly or pro-rated to reflect that they
made sales for only part of the year, Kierney's status as a sales
manager in the beginning of 1994 does not defeat the inference of
di scrimnation created by defendant’s differential treatnent of
Kierney. Defendant’s attenpts to distinguish Kierney only
illustrate the disputed facts requiring jury resolution. See
Graham 230 F.3d at 39 (“Wether two enpl oyees are simlarly
situated ordinarily presents a question of fact for the jury.”).

Def endant al so argues that plaintiff’'s term nati on does not
give rise to an inference of discrimnation because she has not
shown that any simlarly-situated mal e enpl oyee who failed to
meet his quota for four consecutive years, had custoner
conpl ai nts about his performance and had not net the terns of a
PIP, was not term nated. However, immediately after plaintiff’s
termnation, two nale sales reps, Jereny Lonbardo and M chael
Mussulli, were hired to the Waltham office. See Pl.’s Surreply,
Ex. A Although plaintiff does not dispute that she failed to
meet her quota for four consecutive years, she offers evidence
fromwhich a reasonable jury could conclude that her term nation
t ook place under circunstances giving rise to an inference of
discrimnation. Plaintiff contends that M chael Kierney, Frank
Ki erney’s son, did not make his quota for his first five years,
1991- 1995, and was not termnated. See Pl.’s Exs. J, V.

Al t hough Kinball did not becone sal es manager of the East
Hartford office until 1994, when he becanme manager, M chael
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Ki erney had already failed to nake quota for 3 years, and
continued to do so for two additional years, during the sane
period in which plaintiff also did not make quota. Kinball

t herefore had supervisory authority over both Kierney and
plaintiff. It is undisputed that Kierney and plaintiff were both
sal es representatives and both failed to neet quota. Under these
circunstances, a jury could find that Kierney and plaintiff are
simlarly-situated because they “were subject to the sane

wor kpl ace standards,” and engaged in conduct “of conparable

seriousness.” Gahamv. Long Island R R, 230 F. 3d 34, 43 (2d

Cir. 2000).

The fact that Kierney was not termnated after failing to
meet quota for five years is evidence that defendant did not have
a policy that anyone who failed to neet quota for four years
woul d be term nated. StorageTek clains that Ji m Tague, a nale
rep, failed to neet the terns of his PIP and was term nated after
failing to neet quota for only three years. These deci sions
indicate, at a mninmum that StorageTek exercised discretion in
determning the weight to give to the failure to neet quota.

G ven this discretion, particularly in light of evidence that
plaintiff’s supervisor had previously expressed a discrimnatory
preference for male reps, plaintiff has offered sufficient

evi dence to support an inference that her term nation was
nmotivated at least in part by sex discrimnation. Thus, whether
Kierney is indeed simlarly situated because he engaged in
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conduct of conparable seriousness requires resolution by the
jury.

G ven the de mninus burden required to nmake out a prim
facie case, and bearing in mnd the Second Crcuit’s adnonition
that “in determ ning the appropriateness of sumary judgnent, the
Court should not consider the record solely in a pieceneal
fashion,” plaintiff has offered sufficient evidence fromwhich a
reasonabl e jury could conclude that defendant’s actions agai nst
her occurred under circunstances giving rise to an inference of

sex discrimnation. Howl ey v. Town of Stratford, 217 F.3d 141,

151 (2d Cr. 2000).
2. Pr et ext

Def endant clainms that all the actions plaintiff conplains of
wer e taken because of custoner conplaints and her poor sales
performance. The burden therefore shifts to plaintiff to provide
evi dence suggesting that these reasons are pretextual and that
sex discrimnation was a notivating factor in defendant’s
deci si ons.

According to defendant, the Hartford Steam Boil er and C gna
accounts were reassi gned because of custoner conplaints. However
plaintiff contends that she was told by Gordon that the Hartford
Steam Boiler client wanted a mal e representative, and that CGordon
expressly stated that he wanted a man to go out drinking with the

client. A simlar conversation allegedly occurred with respect
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to the Cgna account. To rebut defendant’s legitimte

nondi scrimnatory reason, "[p]laintiff is not required to show
that the enployer's proffered reasons were false or played no
role in the enpl oynent decision, but only that they were not the
only reasons and the prohibited factor was at |east one of the

"nmotivating' factors.”" Cronin v. Aetna Life Ins. Co., 46 F.3d

196, 203 (2d Gr. 1995). Although the sumary judgnent record is
not clear on the issue, if the custonmer conplaints defendant
all ege pronpted the renovals were discrimnatory custoner

preferences for male sales reps, defendant’s actions would not be

shielded by Title VII. See Feder v. Bristol-Myers Squibb Corp.
33 F. Supp. 2d 319, 333 (S.D.N. Y. 1999) (“one cannot justify

ot herwi se unl awful discrimnation on the ground that one's
custoners do not like to deal with nenbers of a protected
class”). Although defendant denies that Gordon made the
statenents plaintiff alleges, that dispute requires resolution by
the jury. Plaintiff’s evidence of Gordon’s explicit
discrimnatory statenments thus sufficiently rebuts defendant’s
asserted legitimate, nondiscrimnatory reason to present a
genui ne issue of material fact.

As noted above, defendant clains that plaintiff was put on
the PIP and term nated due to performance problens, including
conplaints fromBob Radley at G gna and her failure to neet her
gquota. However, drawing all inferences in plaintiff’s favor, her
evidence is sufficient to cast doubt on the reliability of
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quotas, and as to whet her defendant was even aware that she had
failed to neet the ternms of her PIP when she was termnated. In
addition, plaintiff has offered evidence that suggests that at
| east sonme of the decision makers at Cigna thought plaintiff was
doi ng an excellent job, that her C gna sal es nunbers were good
and that G gna purchases from StorageTek decreased after her
termnation. Plaintiff’s evidence of express discrimnatory
statenents by her supervisor Gordon, her subsequent protests, and
the decision to put her on the PIP, permts an inference that sex
di scrimnation was a notivating factor in the PIP decision, and
that StorageTek’s decision to put her on the PIP was the first
step in an attenpt to docunent failings that would all ow Gordon
to achieve his goal of replacing plaintiff with male
representatives and led to plaintiff’s eventual term nation.
According to plaintiff, at her review in February 1997, no
mention was nmade of any performance problens, and prior to
Sept enber 1997, Gordon and Ki nball had not nentioned any
conpl aints of her poor performance. Pascal aff. § 17. Although
her February 1997 revi ew does nention that she “needs to change
tactics in 1997 in her approach to quota,” it also states
unequi vocal ly that “Janet’s teammork is strong, she comuni cates
very, very well w th managenent and sal es team nenbers.” Def.’s
Ex. 5. In addition, when plaintiff met with Linda WIllians from
human resources on Septenber 15, 1997, after the incident
regardi ng the G gna account, plaintiff clainms that WIllians acted
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surprised when plaintiff told her what had happened and said “the
only things | have ever heard about you have been good, and |I’'m
surprised that this is happening.” Pascal dep. at 140.

Mor eover, according to the affidavit of Jean Fradet, fornmner
director of Financial Services at Cigna, plaintiff’s work with
C gna was excellent. Fradet considered “Ms. Pascal a highly
effective and professional sal esperson. M. Pascal denonstrated
a thorough understandi ng and conmand of Storage Technol ogy’ s
product lines and the ability to effectively comrunicate
i nformati on about conpl ex conputer systens. Throughout her
tenure at |1 BM and Storage Technol ogy Corporation, M. Pascal
consistently showed an awareness of Cigna s product needs and
desires.” Fradet Aff. at § 10. Fradet described tension in the
negoti ati ons between StorageTek and Cigna in 1997, but notes that
tension was part of “nearly every negotiation and that has been
the case since [he] began [his] career at G gna” and that he had
“W tnessed significantly less of it, however, when Ms. Pascal was
the sales representative involved in the negotiations.” 1d. at ¢
15.

Fradet also stated that prior to Pascal’s arrival at
St orageTek, the total anount of Storage Technol ogy product paid
for by Cgna in 1992 and 1993 total ed approximtely $2 nmillion
conbined. 1d. at Y 11-12. After Pascal began working on the
Ci gna account for StorageTek, “Cigna’ s purchase of Storage
Technol ogy product increased substantially” and from 1995-1997,
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Ci gna bought approxinmately $2.5 mllion per year from StorageTek.
Id. at 13. Total purchases by G gna from StorageTek from 1995

t hrough 1997 were approximately $8 mllion. [d. In 1998, after
plaintiff was term nated, “Ci gna purchases of StorageTek product
decreased significantly” and the total anobunt of C gna purchases
of StorageTek product in 1998 was approximately half of what it
had been in 1997. 1d. at Y 17. Moreover, approximately 75
percent of Cigna’ s paynents to StorageTek in 1998 were the result
of orders placed by Ms. Pascal in Novenber and Decenber 1997

Id.

Jeffrey Dacosta, Assistant Director of Cgna, wote to
Ki nbal I on January 20, 1998, asking himto consider reinstating
plaintiff and praising her “professionalism creativity and
overall effectiveness in putting together deals.” Pl.’s Ex. X
The letter also explicitly notes that StorageTek’s sales to C gna
increased significantly during plaintiff’s tenure as StorageTek
rep to Cigna. See id.

Def endant argues that Dacosta and Fradet were both invol ved
on Cigna s financial side rather than the technical side, and
that the conplaints by Cgna technical staff were the basis for
its decisions to put her on the PIP and then term nate her.
However, if plaintiff is believed, CIGNA technical and financi al
staff were both involved in major purchasing decisions, and her
termnation led to a decrease in total sales by StorageTek. As
all reasonabl e inferences nust be construed in favor of the non-
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nmoving party for purposes of sunmary judgnent, the legitimte
wei ght that StorageTek reasonably gave to the all eged conpl ai nt
by Cigna requires resolution by the fact-finder.

Plaintiff also contends that other enployees with simlar
performance problens were not put on PIPs or term nated, and that
this creates a disputed fact on whether defendant’s legitimte
nondi scrimnatory reasons are pretextual. First, plaintiff
points to Frank Kierney as an exanple of a male rep who failed to
meet quota for three years and was not put on a PIP. According
to Gordon, he spoke to Frank Kierney about Kierney' s perfornmance
in early 1997. Gordon dep. at 202. He clains he told Kierney
verbally that he had to get on track, and gave him*“sone unknown
tinme franme, maybe June or Septenber,” in which to reach his year-
to-date quota. 1d. at 202-03. No specific quota or nunbers were
given to Kierney during this nmeeting, but Kierney was told that
if he failed to inprove his nunbers StorageTek woul d seek to
replace himon his account. 1d. at 203. Gordon clainms that the
reason he put Pascal on a PIP and only gave Kierney a verbal
war ni ng was t hat

Frank Kierney evidently had a pipeline, and had activities

and deal s that maybe had al ready cl osed, that we had taken

to revenue with, that we knew he was going to make his

annual quota, and there was no need to put himon a

per formance i nprovenent plan. He had perfornmed and he had

inproved, and it was a matter of the revenue showi ng up on a

report like this. Everything we do is based on an annual

nunber and the likelihood of that individual getting to that
annual nunmber. And so at this time, ny thoughts are that he
must have been — | nust have known he was going to nake the

nunber, or | felt he was doi ng what he shoul d have been to
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get to that nunber.
Id. at 219-20. CGordon also stated that by October, “you have a
pretty good idea who is going to nake the nunber.” [d. at 220.

However, a report dated Cctober 6, 1997, show ng quota
per cent age ranki ng through August 1997 indicates that Pascal had
met 40.29% of her quota and that Kierney had net only 24.36%
See Pl.’s Ex. S. Frank Kierney' s total sell revenue at the
second Decenber 1997 period was approximtely $3.2 mllion,
94.39% of his $3.4 million quota. See Pl.’s Ex. T. In February
1998, Kierney' s 1997 sales figures were adjusted to show that he
made 103. 79% of his quota. Plaintiff has offered evidence that
makes this figure suspect. According to M chael Money, the
Fi nanci al Services Manager at StorageTek from March 1992 t hrough
January 1998, Kinball and Gordon engaged in a practice of
shifting credit fromsales reps who were well over their quota to
t hose reps who were behind to increase the nunber of reps neeting
quota, and thereby inproving their own performance revi ews.
Mooney clains that credit fromJi m Tague, a sales rep who was
termnated in 1997, was shifted to “George Pop, Tom Burke and,
think, Frank Kierney, and it m ght have been Steve Sullivan, but
|’ mnot sure,” at the end of 1997. Money dep. at 63. Mooney
al so stated that at | east one rep, Dan Beal, had his quota
reduced at the end of 1997. Defendant attenpts to discredit
Mooney by characterizing himas a disgruntled former enpl oyee.
Such argunments about his credibility are appropriate for jury
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determ nati on

Plaintiff also clainms that evidence that M chael Kierney was
treated differently than she was rebuts defendant’s expl anation
as to the reasons for her termnation. Defendant argues that
because M chael Kierney net the ternms of his PIP, the fact that
he was not termnated is irrelevant and that plaintiff’s
al l egations of pretext and sex discrimnation are refuted by
evi dence that Jim Tague, another nal e enpl oyee, was term nated
for not neeting the terns of his PIP. Plaintiff, however, has
of fered evidence raising a disputed fact about whether defendant
relied on her failure to neet her PIP when it term nated her.
According to plaintiff, during the January 1998 neeting with
Gordon in which she was term nated, Gordon told her “that | was
going to be laid off, that the Conpany was restructuring and that
they were elimnating sales reps, and that | was going to be laid
off. And | would have a severance package.” |d. at 185. At
that nmeeting, according to plaintiff, Gordon stated that he did
not know whet her she had net the requirenents of her PIP, and in
fact asked her if she believed she had net them |d. She also
expl ai ned that sone of the information on sales of equipnent from
ot her vendors was not available until January. 1d. at 186.
Al though it is undisputed that plaintiff had not in fact net the
terms of the PIP because she reached only 84.88% of her quota for
1997, plaintiff's evidence permts an inference that defendant’s
decision to term nate her was not based solely on this failure.
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Plaintiff also argues that because defendant had previously
stated that she was termnated as part of a reduction in force,
this suggests that the poor performance explanation given nowis
pretextual. Defendant’s answer in this litigation dated June 1
1998 “admts that Conpl ainant was term nated effective February
12, 1998 due to restructuring and cost reduction.” Pl.’ s Ex. Y.
In the CCHRO hearing, defendant clainmed that she was term nated
both as part of a RIF and for performance reasons. Although
plaintiff was allegedly told when she was term nated that “they
didn’t need ne anynore,” a young man was hired as a narketing rep
followng her termnation. [d. at 186. Further, the letter from
Ci gna aski ng defendant to reconsider the term nation has a margin
note that indicates that Cgna was told that plaintiff was
term nated as part of a business reorganization, not because of
performance problens. Finally, defendant has admtted that it
did not need to do a RIF at the tine plaintiff was term nated and
that plaintiff was not in fact term nated as part of a RIF.
Gordon dep. at 80.

Def endant now states that it classified her termnation as a
RIF in order to permt her to receive benefits she would not
ot herwi se be entitled to, and argues that this evidence of good
notive necessarily rebuts any claimthat it was discrimnating.
However, a simlar argunent recently was rejected by the Second

Circuit in Danzer v. Norden Systens, Inc., 151 F.3d 50, 56 n. 4

(2d Gr. 1998) (“[I]t only shows that Norden was being solicitous
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-- which is not logically related to whether it was al so being
discrimnatory. The kindness or vindictiveness of an enpl oyer -
def endant does not provide an independent basis for (or the
exoneration from an enploynent discrimnation action. As a
result, collateral comendabl e behavi or by an enpl oyer cannot
serve as an absolute shield from[a discrimnation] suit.”).
Wil e StorageTek’ s stated reasons for termnating plaintiff
are inconsistent, the inference of pretext plaintiff w shes the
Court to draw fromthe all eged change in reasons for term nation
is weak, as there is anple evidence prior to her term nation that
plaintiff’s performance at StorageTek was not exenplary: she
failed to neet her quota for four consecutive years, she received
a | ow performance ranking on her February review, her poor sales
performance was given to her as a reason for putting her on the
PIP and for termnating her, and after she was put on the PIP
she failed to attend schedul ed neetings or explain her absence.
Thus, this is not a case where the question of poor performance

was first raised in litigation. Cf. Carlton v. Mystic Transp.

Inc., 202 F.3d 129, 136 (2d Gr. 2000) (finding evidence of
pretext where defendant told plaintiff he was term nated as part
of a RIF, gave sane reason in EEOC proceedi ng and expressly
stated to EECC that job performance was not a factor, and then
changed position and declared that plaintiff was term nated for
performance reasons after litigation commenced).

Plaintiff does not, and cannot, rebut the evidence show ng
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that she failed to neet her quota for four consecutive years and
did not neet the ternms of her PIP. However, draw ng al

perm ssible inferences in favor of plaintiff, under the

ci rcunst ances of Gordon and Kinball allegedly inflating the
quotas of various nale sales reps, including Kierney -- whose
sal es performance apart fromthe 1997 year appears to be simlar
to plaintiff -- and the conflicting evidence about plaintiff’s
performance from C gna, conbined with the evidence of CGordon’s
al l eged preference for male reps on various accounts, a
reasonable jury could find that the stated reasons for putting
her on the PIP and term nating her are not the only reasons and
that sex was a factor that nmade a difference in these deci sions,
t hus precluding summary judgnent.

C. Hostil e Environnent Caim

Def endant argues that it is entitled to summary judgnent on
this claimbecause plaintiff has failed to show a hostile
environment as a matter of law, and even if the evidence she
points to did amount to a hostile environnment, StorageTek took
i mredi ate, appropriate action to stop the harassnent after she
conpl ained. For the reasons discussed bel ow, although the Court
has serious reservations about whether the conduct conpl ai ned of
anounts to a hostile work environnment because of sex, the Court
cannot conclude at this juncture that no reasonable jury could
find in plaintiff’s favor on this claim

“To prevail on a hostile work environment claim a plaintiff
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must denonstrate: (1) that her workplace was perneated with
discrimnatory intimdation that was sufficiently severe or
pervasive to alter the conditions of her work environnment, and
(2) that a specific basis exists for inmputing the conduct that

created the hostile environnent to the enployer.” Schwapp v.

Town of Avon, 118 F.3d 106, 110 (2d Gr. 1997). To be

actionable, a “sexually objectionable environnment nust be both
obj ectively and subjectively offensive, one that a reasonable
person would find hostile or abusive, and one that the victimdid

in fact perceive to be so.” Faragher v. Gty of Boca Raton, 118

S. CG. 2275, 2283 (1998).
I n considering whether the environment is sufficiently
hostile, the Court nust ook at the totality of the

circunstances. See id. at 111 (citing Harris v. Forklift

Systens, Inc., 510 U. S. 17, 23 (1993)). “‘One of the critical

inquiries in a hostile environnment claimnust be the environnent.
Evi dence of a general work atnosphere . . . —as well as evidence
of specific hostility directed toward the plaintiff—-is an

inportant factor in evaluating the claim” Perry v. Ethan Allen

Inc., 115 F.3d 143, 149 (2d Gr. 1997) (quoting H cks v. Gates

Rubber Co., 833 F.2d 1406, 1415 (10'" Gr. 1987)). |In Harris,

the Suprene Court held that relevant factors include the
“frequency of the discrimnatory conduct; its severity; whether
it is physically threatening and humliating, or a nere offensive
utterance; and whether it unreasonably interferes with an
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enpl oyee’ s work performance.” 510 U S. at 23. The Suprene Court
has recently remnded that Title VIl “does not reach genui ne but
i nnocuous differences in the ways nen and wonmen routinely
interact with nmenbers of the sane sex and of the opposite sex.
The prohibition on harassnment on the basis of sex requires
nei t her asexuality nor androgyny in the workplace; it forbids
only behavior so objectively offensive as to alter the

‘conditions’ of the victims enploynent.” Oncale v. Sundowner

O fshore Servs., Inc., 523 U.S. 75, 81 (1998).

Al though “isol ated, m nor episodes of harassnent do not
merit relief under Title VII, . . . the fact that the | aw
requi res harassnment to be severe or pervasive before it can be
actionabl e does not nean that enployers are free fromliability

in all but the nost egregious of cases.” Richardson v. New York

State Departnent of Correctional Serv., 180 F.3d 426, 439 (2d

Cr. 1999) (citations and internal quotations omtted).
“*Whenever the harassnent is of such quality or quantity that a
reasonabl e enpl oyee would find the conditions of her enploynent
altered for the worse, it is actionable under Title VII, so |ong
as the enpl oyee subjectively experienced a hostile work

environment.’” 1d. (quoting Torres v. Pisano, 116 F.3d 625, 634

(2d Gr. 1997)).
In Oncale, the Suprenme Court enphasized that because Title
VIl was not intended to serve as a “general civility code for the

Ameri can workplace,” it “does not prohibit all verbal or physical
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harassnment in the workplace; . . . the critical issue . . . is
whet her nmenbers of one sex are exposed to di sadvant ageous terns
or conditions of enploynent to which nenbers of the other sex are
not exposed.” 523 U S. 75, 80 (1998). Thus, in addition to
establishing that the harassnent affected the terns and

condi tions of her enploynent, plaintiff nust also prove that she
was “subjected to the hostility because of her nmenbership in a
protected class. In other words, an environnent which is equally
harsh for both nmen and wonen or for both young and ol d does not
constitute a hostile working environnent under the civil rights

statutes.” Brennan v. Metropolitan Opera Co., 192 F.3d 310, 318

(2d Cr. 1999) (citing Oncale v. Sundowner O fshore Servs., Inc.,

523 U.S. 75 (1998)).

When plaintiff began working at StorageTek in 1994, “there
was rough talk, and the guys would tell jokes and stuff I|ike
that. . . Of-color jokes. | don't renenber any of them
They were sexual in nature, bad | anguage, things of that regard.”
Pascal dep. at 127. After Steve Gordon got pronoted and Steve
Candel a becane her office mate, the problemintensified, and
“[i]t rose to the point where you couldn’t do business anynore in
your office because of the foul |anguage that was going on. It
halted business.” |d. Plaintiff shared an office wth Candel a
that was separated by a partial partition, and his constant
swearing interfered wwth her ability to talk to clients. [d. at
129-30. During one conversation with a CIGNA representative in
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1996, Candel a’s | anguage was so bad that plaintiff and Brad
Cahill, another sales rep, found it inpossible to talk to the
Cigna rep and conpl ained to Kinball about Candela. |In response,
“Joel rolled his eyes, |ooked at us, |ooked at Brad and nyself
wth a disgust [sic] look, and left,” w thout saying anything to
Candela. 1d. at 131. She “conplained to nmanagenent quite often”
but does not recall whether she ever conplained directly to
Candela. See id. She told Gordon in 1996 that Candela had a
foul nouth, and Gordon gestured in response, “just kind of a roll
your eyes and wal k away, shrug it off.” 1d.

Pascal conplained to Kinball in July 1997 about Candel a’ s
| anguage. Kinball dep. at 186-87. |In response, Kinball spoke
w th another woman in the office, who denied having problens with
Candel a; her office, however, was not situated near to Candel a’s.
Id. at 187. Gordon warned Candel a about his | anguage in July
1997 and instructed himto cease using profanity at work. |d.

Al though plaintiff alleges that Kinball once used “foul |anguage”
towards her, she does not recall whether Candela ever did so.
Id. at 130.

According to plaintiff, *“disparaging jokes about wonen and
other mnorities were common.” Pascal Aff. 9. In particular,
plaintiff recalls instances in which Candel a nade degradi ng
remar ks about wonen:

In the elevator sonetines, there would be other wonmen in the

el evator. And Candel a, Steve Gordon and the ot her guys that

were in the elevator with me — | don’t know who they al
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were — woul d make remarks about wonmen that worked in the

bui |l di ng, you know. And sonetines it wouldn't be verba

remar ks but, you know, gestures with their hands, to
indicate |like, you know, if they were good | ooking and the

size of their chest, whatever. And they giggled. And I

woul d wal k away fromthat. . . . They would recount the

night in the bar — a night in the bar — where | guess it was

Dan Beal who was a rep, was trying to kiss the barmaid, or

putting salt on her neck because his wife couldn’'t put out

because she had norning sickness or sonething like that.

And conversations |ike that he [Candel a] woul d be invol ved

with. And he would probably say: Couldn’'t f---ing put out,

you know, because that was his favorite word.
Pascal dep. at 132.

In the sumer of 1997, Gordon publicly conmented that
plaintiff was “an old broad, but she |ooks ok.” [d. at 129. In
June 1997, Steve Candel a taped above her desk a phot ograph of
plaintiff, Kinball and Ray Hernp at an outing seated at a table
where plaintiff had her hands in her lap with a note asking
“where are your hands?” or “what are you doing with your hands?”
Id. at 145-46. Plaintiff asked Gordon who had put the picture
there, and “he kind of |aughed and he said: Steve Candela did
it.” 1d. at 146. The picture was taken down after a week. |Id.;
Decl aration of Janet Pascal re: Photograph, Pl.’s Ex. M In
addition, on a few occasions, plaintiff was invited by nmale
wor kers, including Gordon one tinme, to go with themto a topl ess
bar; according to plaintiff, they |laughed after inviting her.
See Pascal Aff. 1 9. During this sane tinme period, another co-
wor ker, Angel o Carpino, had a plaque on his office wall reading
“sonet hi ng about sailors have nore fun, they get blown offshore.”
Id. at 141. According to plaintiff, during that the Septenber
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1997 neeting with Linda WIlianms, she conpl ai ned about Candel a’s
use of foul |anguage, expressed concern about the account
assignnments, and told her about the plaque and the harassnent.

ld.; see also Pascal Aff. q 14.

In response to plaintiff’s conplaints, Gordon sent an enai
to Candel a on Septenber 15, 1997, warning hi mabout inappropriate
| anguage at the office. See Def’s Ex. 7. Candel a responded by
stating that he no | onger used foul |anguage and if anyone had a
probl em they should speak to himdirectly. 1d. There is no
evidence in the record that Gordon took any additional neasures
to investigate Candel a’s use of obscene | anguage after his
denial. Simlarly, WIlliams admtted during her deposition that
she never interviewed Candel a about Pascal’s allegations of
harassnment. WIIlianms dep. at 55.

Pascal clains that after Septenber 1997, Candela’ s use of
obscene | anguage conti nued unabated on a daily basis. M chael
Mooney al so stated that he noticed no change in Candela’ s
| anguage until he left in January 1998. Mboney dep. at 145.
Moreover, follow ng her conplaint, plaintiff “noticed that the
pl ague with the caption, ‘Sailors have nore fun, they get blown
of fshore,’” continued to hang in the office. . . . In late
Decenber of 1997, a cal endar of bare breasted wonen was tacked
near the plaque.” Pascal Aff. § 16. She also stated that after
she was presented with the PIP in October 1997, she did nost of
her work at home and at her accounts in order to avoid M. GCordon
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and the environnent at the East Hartford office created in part
by Candela’s | anguage. 1d. at § 15. According to plaintiff,
wor ki ng from Ci gna because of the disconfort caused by Candel a
|l ed her to m ss scheduled neetings in |late 1997.
1. Severe and pervasi ve conduct based on sex

Def endant argues that obscene | anguage that was not directed
towards plaintiff, conbined with a few isolated incidents, does
not anount to a hostile environnment as a matter of |aw
Plaintiff, in turn, clains that the constant use of offensive and
sexual ly explicit |anguage by Candel a, sexually explicit
di scussi ons about other femal e enpl oyees in her presence, the
phot ograph targeting her in a sexualized manner, and a pl aque
containing a sexual joke, all in the context of a predom nantly
mal e environnment and foll ow ng her conplaints about such conduct,
do anmount to a hostile environnent.

In Newtown v. Shell Gl Co., 52 F. Supp. 2d 366, 372 (D

Conn. 1999), the plaintiff’s hostile environment claimwas based
on her allegations that she was subjected to two incidents of

of fensi ve nane-cal ling based on her sex and a co-worker
frequently called her “woman” in a derogatory fashion. Applying
the Harris factors, the court denied summary judgnment, noting

t hat whether “the use of offensive epithets focusing on
plaintiff’s sex . . . occurred frequently enough in the workpl ace

to be deened pervasive is a question of fact best left to a jury.
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Drawi ng all reasonable inferences in plaintiff’s favor and
| ooking at the totality of the circunstances, a reasonable jury
could find that the discrimnatory conduct was sufficiently
pervasive to create a hostile or abusive work environnent.”

In contrast, in Brennan v. Metropolitan Opera Ass’' n, 192

F.3d 310, 319 (2d Cr. 1999), the Second Crcuit affirnmed a grant
of summary judgnent on a hostile environnent claimalleging
general |y rude behavi or by her supervisor, pictures of nude and
partially undressed nen posted in plaintiff’s workplace and one
i nstance of sexual banter between two nal e co-workers. The court
noted first that plaintiff had offered “no indication that [her
supervi sor] treated wonen nore harshly than nen,” and concl uded
that the renmaining conduct, “while arguably inappropriate in a
work setting, do[es] not rise to the |evel of actionable
conduct .” Id. Applying the factors fromHarris, the court
found that while plaintiff was exposed to the photographs on a
daily basis, the objectionable conduct was not severe, physically
threatening or humliating, and plaintiff had offered no evidence
that she was hanpered in her job by the photographs or the sexual
banter, and concluded that “[u] nder the circunstances of this
case, a jury could not reasonably find the existence of a severe,
pervasi ve atnosphere of sex-based hostility at the Met.” |[|d.
Plaintiff has not offered evidence fromwhich to conclude
t hat Candel a’ s use of “pool rooni |anguage, in particular the “f-
word,” admttedly not directed at her, was directed at wonen or
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nore offensive to wonen than to nen. Indeed, plaintiff’s
evi dence suggests that nen as well as wonen had problens with

sone of Candela' s | anguage. Cf. Brennan, 192 F.3d at 319.

However, as in Newtown, there is sone evidence in the record
suggesting that plaintiff and wonen generally were targeted by
Candel a and other nmale co-workers as the butt of jokes and
coments such as the photograph, the invitations to strip bars,
and the | ewd remarks about various wonen in the buil ding.

In Badlam v. Reynolds Metals Co., 46 F. Supp. 2d 187, 196

(N.D.N. Y. 1999), the court rejected the enployer’s argunent that
because the work environment was of fensive to both nen and wonen,
it was not based on sex. The court noted that “[wlhile it is
true that male and femal e enpl oyees ali ke were exposed to
por nographic materials and of fensive conduct and | anguage, there
is evidence that certain harassnent was directed only at the
female plaintiffs,” including nunerous pornographic draw ngs
specifically referencing plaintiffs and the fact that plaintiffs
were constantly referred to by offensive terns “usually
associated wwth females.” Here, while plaintiff’s evidence is
not as strong as that offered by the Badlam plaintiffs, view ng
all inferences in plaintiff’s favor, a reasonable juror could
find that in the context of a predom nantly male work
envi ronnent, the comments about wonen and the specific incidents
targeting plaintiff were harassnent because of plaintiff’'s sex.
Applying the Harris factors, plaintiff alleges constant use
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of sexualized | anguage and j okes by her co-workers, to which she
was exposed on a daily basis. In addition, the fact that
plaintiff wtnessed Candel a and ot her co-workers nmake derogatory
remar ks and gestures about other femal e workers, even though

t hose comments were not directed towards her, is relevant in
consi dering whether the totality of the circunstances anounts to

a hostil e environnent. See Schwapp v. Town of Avon, 118 F. 3d

106, 111 (2d Cir. 1997) (“a racial [or sexual] epithet need not
be directed at a plaintiff in order to contribute to a hostile

environment”); Perry v. Ethan Allan Inc., 115 F.3d 143, 150 (2d

Cr. 1997) (“Evidence of harassnent of wonen other than Perry, if
part of a pervasive or continuing pattern of conduct, was surely
rel evant to show the existence of a hostile environnent . . .").
Finally, although none of the alleged conduct was physically
threatening, a picture of plaintiff with a supervisor and a co-
wor ker was doctored with a note asking “where are your hands?”
whi ch a reasonable jury could find humliating. Unlike the
plaintiff in Brennan, Pascal has al so offered sone evidence that
the environnment interfered with her ability to do her work.

Under all the circunstances here, plaintiff has provided
evi dence of specific harassnent directed at her on the basis of
her sex -- the photograph and the nultiple invitations to strip
clubs -- conbined wth disparagi ng jokes and coments about
wonen, favorable treatnment of nmale enpl oyees through the all eged
guota shifting and offensive | anguage. Although the jury m ght
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very well find that this behavior was not so severe as to alter
the terns and conditions of a reasonable person’s enpl oynent, the
Court cannot conclude that no reasonable jury could find that
this the conduct was sufficiently severe and pervasive to create

a hostile work environnent. See Newtown v. Shell Gl Co., 52 F.

Supp. 2d 366, 372 (D. Conn. 1999) (noting that while the court
was doubtful that the conduct rose to the |evel of a hostile work
environment, as “the Second G rcuit has repeatedly cautioned in
enpl oynent cases, reasonable jurors m ght disagree”).
2. StorageTek’s liability

The next step is to determ ne whether the discrimnatory
conduct may properly be inputed to StorageTek. “Wen harassnent
is perpetrated by the plaintiff’s co-workers, an enployer will be
liable if the plaintiff denonstrates that ‘the enployer either
provi ded no reasonabl e avenue for conplaint or knew of the

harassnment but did nothing about it.”” Perry v. Ethan Allen

Inc., 115 F.3d 143, 149 (2d Cr. 1997) (quoting Kariban v.

Col umbia Univ., 14 F.3d 773, 780 (2d Gir. 1994)).

As di scussed above, nost of the harassnent plaintiff
conpl ai ns about was comm tted by Candel a, her co-worker.
Plaintiff argues that because Gordon, her supervisor, was present
during several incidents, the Court should determne liability
based on the standard for harassnment by supervisors. Although

plaintiff’s evidence of Gordon’s presence during the all eged
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harassnent is relevant to show know edge by StorageTek of the
harassnment by Candel a and the possible | ack of an appropriate
remedi al response, plaintiff points to no acts of harassnent
commtted by Gordon. Therefore, the appropriate analysis is for
harassnment by co-workers. As it is undisputed that StorageTek
had a harassnment conplaint procedure, plaintiff nmust show both
t hat StorageTek knew of the harassnment and did not respond
adequatel y.

The Second Circuit has cautioned that “*[i]f the evidence
creates an issue of fact as to whether the enployer’s action is
effectively renedial and pronpt, sumrmary judgnent is

i nappropriate.’” R chardson v. New York State Dep’t of

Corrections, 180 F.3d 426, 440 (2d Cr. 1999) (quoting Gall agher

v. Delaney, 139 F.3d 338, 348 (2d Gr. 1998)). In Richardson,
the court reversed a grant of sunmary judgnent on the adequacy of
the enpl oyer’s renedi al response, finding that although the

def endant responded to sone of plaintiff’s conplaints of racial
harassnent, there were other incidents in response to which the
def endant took no action, and harassnent continued after
plaintiff made her conplaints. 1d. at 442. The court also noted
that one investigator had previously found that the environnent
was “like a lynching,” and had concluded that all the enpl oyees
she interviewed | acked racial and cultural sensitivity. Under

t hese circunstances, the court found that while a fact-finder
coul d conclude that the response by the defendant was adequat e,
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the court “could not say as a matter of |law that the record
evi dence conpels only that result.” 1d.

Here, plaintiff alleges that she conpl ai ned about Candela’s
conduct to Kinball and Wlliams. Although defendant clains to
have responded pronptly and adequately to plaintiff’s conpl aints,
plaintiff has offered evidence showi ng that Candel a’s use of
of fensi ve | anguage did not stop after Gordon’s email, and
Candel a’s response to the reprimand from Gordon deni ed usi ng
of fensive | anguage. There is no evidence in the record that
Gordon took any further action to follow up with Candel a
followng his denial. WIlians also admtted that she never
spoke to Candela in investigating the conplaints. 1In addition,
Gordon all egedly responded to plaintiff’s conplaint about the
phot ograph by laughing at her. Drawing all inferences in
plaintiff’s favor, a reasonable jury could concl ude that
def endant’ s response was not adequate. Therefore, defendant is
not entitled to summary judgnment on this claim

As noted previously, this is a close call. However, draw ng
all inferences in plaintiff’s favor as is required on sunmary
judgment, the Court finds that judgnment on plaintiff’s hostile
environment claimis inappropriate at this juncture. Should the
evi dence adduced at trial fail to neet the standard required by
| aw to establish severe and pervasi ve harassnment, however, the

Court would of course entertain a Rule 50 notion from def endant.
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C. Age Discrimnation d ains

1. Prima facie case

I n support for her age discrimnation claim plaintiff
points to a statenents all egedly nmade by Steve Gordon that “I was
old, but | |ooked ok, you know. People cane into the office a
ot of times fromlike New York or sonewhere like that. He would
say: She’'s an old broad, but she |ooks ok.” Pascal dep. at 129.
Plaintiff does not specify when these coments were made by
Gordon. She also clains that she overheard Gordon state that
Janes Tague was “old” and that “he’s got to go,” and refer to Don
Cor kum anot her enployee as old and ready for retirenent. See
Pascal Aff. at § 10. 1In 1997, plaintiff was 46. She asserts
that two younger nen were hired by Gordon in the summer of 1997
Kennet h Dougherty, age 25, and Christopher Gay, age 26, and that
followi ng her termnation, two other young nen were hired, Jereny
Lonbardo, age 25, and Mchael Muissilli, age 31. She also states
that her Hartford Steam Boiler account was given to M chael
Ki erney, age 29, and that Gordon told her he was considering
gi ving her C gna account to Steve Sullivan, age 29, Dan Beal, age
29, or Steve Candela, age 40. Finally, she points out that Jim
Tague was 55 when he was di scharged in 1997

The standard for age discrimnation clains under the ADEA is

the sane as for Title VII. See Carlton v. Mystic Transp. Inc.,

202 F.3d 129, 134 (2d GCr. 2000). Bearing in mnd that “where
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intent and state of mnd are in dispute, sunmary judgnment is
ordinarily inappropriate,” the question is whether plaintiff has
provi ded enough evidence to permt a reasonable fact finder to
conclude that she was term nated because of her age. Carlton,
202 F.3d at 134. |In Carlton, the Second G rcuit reversed a grant
of summary judgnment on an age discrimnation claimwhere the 57
year old plaintiff relied on evidence that his duties were
transferred to younger enployees, and that his supervisor
suggested that he “retire” during a neeting discussing his
termnation, finding first that this was enough to neet the prim
facie case. 1d. “Although evidence of one stray remark by
itself is usually not sufficient proof to show age

di scrimnation, that stray comment may ‘bear a nore om nous
significance’ when considered within the totality of all the

evidence.’” |d. (quoting Danzer v. Norden Sys., Inc., 151 F. 3d

50, 56 (2d Cir. 1998)).

Here, plaintiff’'s evidence about her termnation is very
simlar to that in Carlton: one age-rel ated conment directed at
her, and her replacenent by a younger man on the Hartford Steam
Boi l er account, and then by two younger nen follow ng her
termnation. Therefore, the Court concludes that she has nade

out a prima facie case of age discrimnation.
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2. Pr et ext

Def endant cl ai ns that custoner conplaints and poor
performance pronpted it to reassign the Hartford Steam Boil er
account and that she was put on the PIP and term nated for poor
performance, thereby satisfying its burden of producing a
legitimate nondi scrimnatory reason. In order to survive summary
judgnent, plaintiff nust denonstrate evidence fromwhich a
reasonabl e fact-finder could conclude that the proffered reasons
are pretextual, and that plaintiff’s age was a notivating factor
for her the decision.

In Carlton, the defendant had clainmed that the plaintiff’s
termnation was the result of a reduction in force and
performance problens. The Second Circuit found that as defendant
had hired soneone twenty-five years younger than plaintiff within
three nonths of his termnation and had not considered re-hiring
plaintiff for his position, the evidence suggested that “perhaps
sone other notive — beyond the conpany’s finances — notivated
[ def endant’ s] decision.” 202 F.3d at 136. The court also found
suspect the poor performance allegations, noting that poor
performance had not been raised as a reason for plaintiff’'s
termnation until after a lawsuit was filed; noreover, plaintiff
had never received a negative performance eval uation, while other
under perform ng enpl oyees had their salaries reduced or were

termnated with forns indicating the reason. 1d. at 137. The
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court concluded that “in light of the dispute in the proof on
these issues, a rational jury could reject both of [defendant’s]
non-di scrimnatory reasons. The conflict between plaintiff’s

evi dence establishing its prim facie case and [ defendant’ s]

proof in support of its nondiscrimnatory reasons creates genuine
i ssues of material fact that can only be decided by a factfinder
after trial.” 1d.

Here, there is no such conflict. Although plaintiff’s
evi dence suggests that defendant’s reason was pretextual, she has
of fered nothing that suggests that age was a notivating or
determning factor. Plaintiff does not allege that Gordon stated
that he wanted a “young guy” to take the client out drinking,
merely that he wanted a “guy.” She has not offered any evidence
suggesting that the client had not in fact conpl ai ned about her
performance, or that the client’s conplaint was age-rel ated.
Therefore, there is nothing fromwhich a reasonable jury could
find that the defendant’s stated reasons “are actually a pretext
and that the real reason for [her renoval] was [her] age.” 1d.
at 136.

Frank Kierney, a sales rep who according to plaintiff failed
to meet his quota for three years and then only net the quota in
the fourth year because of a schene of credit shifting, was 60
years old in 1997. Thus, while Kierney provides a useful
conparitor fromwhich to conclude that sex discrimnation may
have been involved with her term nation, he provides absolutely
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no support for her age discrimnation claim Moreover,
plaintiff’s evidence of credit-shifting, which indicates that
mal e enpl oyees who failed to neet their quotas were given extra
credits to help themneet their quotas while she was not,
supports her sex discrimnation claimbut not her age
discrimnation claim |In addition to Kierney, Tom Burke, another
al | eged beneficiary of the credit-shifting, is ten years ol der
than the plaintiff; plaintiff thus cannot show that younger

enpl oyees were the nmain beneficiaries of the credit-shifting.
While pleading in the alternative is a perm ssible approach,
plaintiff may not selectively rely on evidence that supports sone
of her clains and then ask the Court to disregard that evidence
when it contradicts her other clains.

Finally, plaintiff does not have any evidence of an express
preference by her supervisors for younger reps anal ogous to her
evi dence of a preference for male reps that could support an
i nference that defendant’s reliance on her poor performance is
pretextual and that age was a notivating factor. The statenent
about plaintiff |ooking “good for an old broad,” unlike the
statenent nmade in Carlton suggesting that plaintiff should
“retire,” here bears no apparent connection to the decisions to
take away her accounts and term nate her.

Under these circunstances, plaintiff has not conme forward
with sufficient evidence to permt reasonable jurors to concl ude
that age discrimnation was a notivating reason for her
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di scharge, and defendant is therefore entitled to summary
judgnent on this claim

E. Retaliation d ains

Plaintiff asserts that defendant retaliated against her for
her conpl aints about the hostile environnent and the
discrimnation in account transfers by putting her on the PIP and
eventual ly term nating her.

To establish a prima facie case of retaliation, plaintiff
must show that: 1) she engaged in protected activity; 2) that the
enpl oyer was aware of; 3) the enployer took adverse action
against the plaintiff; and 4) a causal connection between the

protected activity and the adverse action. See D stasio v.

Perkin Elner Corp., 157 F.3d 55, 66 (2d Gr. 1998). It is
undi sputed that plaintiff has nmet the first three elenents as to
both acts of alleged retaliation: as she conplained to WIIlians
about Candel a’s harassnent and the alleged discrimnation in
Sept enber 1997, StorageTek therefore had know edge of her
conpl aints, and she was put on the PIP and term nated. However,
def endant argues that it is entitled to summary judgnment on the
retaliation clains because plaintiff cannot show any causal |ink
bet ween her conpl aints of harassnment and the adverse enpl oynent
actions taken agai nst her.

“[T]enporal proximty can give rise to a reasonabl e
i nference of a causal connection between the protected activity
and the adverse enploynent action.” Newtown, 52 F. Supp. 2d at
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374. Here, plaintiff was put on her PIP only two weeks after
speaking with WIllians about the account transfers and the
hostile environnment. As discussed, other reps with simlar sales
performances were not put on PIPs, and there is a dispute of fact
with respect to plaintiff’'s performance and defendant’s reliance
on Cigna s conplaints. This provides at least mnimally
sufficient evidence fromwhich a reasonable fact-finder could
infer a causal connection. See id. (poor performance review one
month after conpl aint of harassnent was sufficient to allow a
jury to infer a causal connection). 1In addition, follow ng the
incident wwth the C gna account and the PIP, plaintiff conplained
to Gordon that she was unhappy with the way it had been handl ed,
and her |lawer wote a letter conplaining of retaliation on
Cct ober 10, 1997. Although these conplaints took place three
months prior to her termnation, given the two nonth trial period
for the PIP, a reasonable jury could infer that the term nation
was causal ly connected to plaintiff’s conpl aints of
discrimnation fromthe fact that defendant put plaintiff on the
PIP imredi ately foll om ng her protests about the G gna incident.
Once plaintiff has net her prima facie case of retaliation,
the burden shifts to the defendant to produce evidence of a
| egitimate nondi scrimnatory reason for the adverse action.
Def endant clains that her poor performance and custoner
conplaints were the reasons for putting Pascal on the PIP and
term nating her.

44



I n support of her allegations of pretext, plaintiff’s
affidavit clains that “[t]he first tinme that either Steve Gordon
or Joel Kinball nentioned to ne about an ‘alleged relationship
problemw th | ower |evel technicians at C gna was when Steve
Gordon told ne he was taking the G gna account from ne because he
wanted to give the account to a male sales representative. | do
not recall reading or seeing the sentence referring to ny
relationship with Cgna in ny February 1997 review.” Pascal Aff.
1 17. There is an additional dispute regarding the timng of the
conpl aint by Bob Radl ey, from G gna, about Pascal’'s perfornance.
Ki nbal I cl ains the conplaint occurred on August 19, 1997.
However, during his deposition, Radley said the conversation
occurred between May and June, to the best of his recollection.
Radl ey dep. at 19. To the extent that defendant waited nonths
before nentioning this alleged conplaint, and given plaintiff’s
evi dence of her good relationship with G gna, defendant’s
decision to raise the C gna conplaint only after she conpl ai ned
to Gordon about discrimnation provides sonme support for her
claimof retaliation.

Def endant al so points to the fact that plaintiff received
the | owest possible perfornmance evaluation in February 1997 as
evidence that its notive to put her on the PIP existed before
Sept enber 1997, and contends that the four nonth tinme | apse
bet ween her conplaints to Wllianms and her termnation is too
great to create an inference of retaliation. However, as noted
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above, the decision to put her on the PIP foll owed just two weeks
after the conplaints, and the PIP provided at | east two nonths
probationary period. The fact that plaintiff was then fired for
failing to conply wwth her PIP, given plaintiff’s evidence of
credit-shifting to nal e enpl oyees by Kinball and Gordon, casts
sufficient doubt on defendant’s stated reasons for discharging
plaintiff to raise a genuine issue of material fact about whether
retaliation was a notivating factor in the PIP and term nation
deci si ons.

F. Intentional Infliction of Enotional Distress

Def endant argues that it is entitled to sunmary judgnment on
this count because plaintiff has not denonstrated that its
conduct was sufficiently extrenme and outrageous as a matter of
law. In response, plaintiff contends that the circunstances of
her term nation and the hostile environnment to which she was
subj ected are sufficient to survive sunmary judgnent.

Under Connecticut law, to prove intentional infliction of
enotional distress, plaintiff nust show (1) that the defendant
intended to inflict enotional distress, (2) that its conduct was
extrenme and outrageous, (3) that the defendant’s conduct caused
the plaintiff distress and (4) that the distress suffered by the

plaintiff was severe. See DelLaurentis v. City of New Haven, 220

Conn. 225, 266-67 (1991). Conduct is deened extrene and
out rageous where it “exceeds all bounds usually tolerated by a

decent society.” Appleton v. Board of Educ. of the Town of
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St oni ngt on, 254 Conn. 205, 210 (2000) (internal quotations and
citations omtted). “Generally, the case is one in which the
recitation of the facts to an average nenber of the community
woul d arouse his resentnent against the actor, and lead himto
exclaim ‘Qutrageous!’” 1d. (quoting 1 Restatenent (Second),
Torts 8 46, cnt. d (1965)).

Here, drawing all inferences in favor of plaintiff,
def endant openly expressed a preference for male reps, put her on
a performance review plan and eventually term nated her not
because of her poor performance but because of her sex and
conplaints. |In addition, her supervisors failed to adequately
protect her froman arguably sexually hostile work environnment
created by her co-workers. Such conduct, although unlawful under
both Title VII and the Connecticut Fair Enploynent Practices Act,
does not arise to the level of severity and outrageousness
contenpl ated by the standard for intentional infliction of
enotional distress. ““The nmere act of firing an enpl oyee, even
if wongfully notivated, does not transgress the bounds of
socially tolerable behavior.” . . . The enployer's notive for not
hiring an enployee is not relevant to whether the act was
outrageous; it is the act itself which nust be outrageous.” Huff

v. West Haven Board of Educ., 10 F. Supp. 2d 110, 123 (D. Conn.

1998) (quoting Parsons v. United Technol ogies Corp., 243 Conn.

66, 89 (1997)).
Plaintiff’'s evidence is insufficient to establish that
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def endant’ s conduct here was extrene and outrageous. Although
there is a dispute as to the adequacy of defendant’s response to
her conpl aints of harassnment by co-workers, the alleged
deficiencies in its response are not “utterly intolerable” in a
decent society. Simlarly, although plaintiff’s term nation may
have been notivated by sex discrimnation or retaliation, the
manner in which she was term nated was not outrageous. See

Ericson v. City of Meriden, 113 F. Supp. 2d 276, 292 (D. Conn.

2000) (“The fact that Plaintiff's co-workers were view ng a

vi deot ape with sexual content during working hours, the comrents
they nade to her during that incident, and their subsequent
retaliatory conduct, if proven, may be of fensive but cannot be
said to be atrocious or utterly intolerable by society. Neither
can plaintiff's job transfer, albeit to an undesirable |ocation,

be ternmed extrenme or outrageous.”); Newtown v. Shell Gl Co., 52

F. Supp. 2d 366, 374 (D. Conn. 1999)(granting sunmmary judgment on
intentional infliction of enotional distress claimwhere
plaintiff alleged sexual harassnent by co-workers and w ongful

termnation); Dobrich v. General Dynami cs, Corp. 40 F. Supp. 2d

90, 105 (D. Conn. 1999) (granting summary judgnent where
plaintiff alleged that enployer had failed to stop nultiple

i nci dents of verbal and physical harassnent because “plaintiff
has not all eged that any of the enploynent actions taken by

def endants were done in a manner SO egregi ous or oppressive as to
rise to the level of extrenme and outrageous”).
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At oral argunent, plaintiff’s counsel argued that Gordon’s
two acts of allegedly informng plaintiff that her accounts were
being transferred to mal e representatives who coul d take the
clients out drinking were sufficiently outrageous to survive
summary judgnent. Wiile such statenents may be of fensive and
outrageous in the sense that they |end thensel ves to obvious
i nferences of gender preferences, w thout nore, the Court cannot
find that they anmount to egregi ous or oppressive conduct within
the contenplation of this tort.

In the absence of sufficient evidence in the record to
support a finding that defendant’s actions were extrene and
outrageous, defendant is entitled to summary judgnent on this
claim
I11. Conclusion

For the reasons discussed above, defendant’s notion for
summary judgnent [Doc. 31] is granted in part and denied in part.
Summary judgnent is granted as to plaintiff’s age discrimnation
and intentional infliction of enotional distress clains (Counts
IV, V, X, XI, XIl). Defendant’s notion is denied as to the
remai ni ng counts.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this 15th day of February, 2001.
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