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RULI NG ON MOTI ONS FOR SUMVARY JUDGVENT

The plaintiff, Eric Silberberg (“Silberberg”) brings this
action against three individuals and six towns involved with the
Valley Street Crine Unit (*“VSCU), a cooperative |aw enforcenent
operation in the Naugatuck Valley area of the State of
Connecticut, in four counts: (1) deprivation of civil rights in
violation of 42 U S.C. 8§ 1983; (2) intentional infliction of
enotional distress; (3) negligent infliction of enotional
distress; and (4) nmalicious prosecution, against the individual
defendants only. Each of the defendants has noved for summary
j udgnent on and/or dism ssal of all counts of the conpl aint
setting forth clains against him her or it. For the reasons

set forth below, the notions for summary judgnent are being



granted as to the first three counts and as to defendant Lynberg
on Count Four, and Count Four is being dism ssed wthout
prejudi ce as to defendants Locicero and DeFeli ce.

I . FACTUAL BACKGROUND

The plaintiff is an African-Anmerican man. The VSCU is a
| aw enforcenment body created by an interlocal agreenent anong
muni ci palities in the Naugatuck Valley area, and invol ving
personnel from each of the nenber nmunicipalities and fromthe
Connecticut State Police. At the tines relevant to this case,
the towns participating in the VSCU were Derby, Ansoni a,

Shel t on, Seynour, Wodbridge and Monroe.'?

On August 1, 1996, Detective Paul Locicero (“Locicero”),
Detective Jill DeFelice (“DeFelice”) and other officers assigned
to the VSCU were involved in an undercover investigation of drug
activity in an area of Ansonia, Connecticut known as Gatison
Park. Locicero was an officer of the Ansonia Police Departnent
assigned to the VSCU, and DeFelice was an officer of the Seynour
Pol i ce Departnment assigned to the VSCU  Gatison Park is an area
known by the police, including the VSCU to be frequented by
sellers and users of illegal drugs. Locicero and others were in
an observation van, while DeFelice was alone in an unmarked

vehicle. When the officers in the van arrived at Gati son Park,

! The VSCU was di sm ssed as a defendant to this case on
Novenber 27, 2001. See Doc. # 97. However, the towns which
were nmenbers of the VSCU renmain defendants as the “real parties
in interest” behind the interlocal agreenent.
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they saw a man sitting on a park bench wearing a green shirt and
dungarees. Locicero clains that he recognized the man as Eric
Si | berberg, the plaintiff.

Prior to August 1, 1996, Locicero was famliar with
Si | berberg, and had heard from other police officers that
Si | berberg sold drugs. Locicero had personally seen Sil berberg
on a nunber of occasions, and had observed hi m engagi ng i n what
he consi dered “suspicious” activities, Locicero Dep. at 69, but
had never seen Sil berberg engage in a hand-to-hand sal e of
illegal drugs. Simlarly, DeFelice had seen Sil berberg on at
| east three or four occasions prior to August 1, 1996, and she
had heard that he was involved in drug activity but had never
seen himmake a drug sale. At trial, DeFelice testified that
she “did not know [ Sil berberg] personally” prior to August 1,
1996. Doc. # 106, Ex. 3 at 32. Silberberg admts to having
sold crack in the Gatison Park area at one tinme, but contends
that he stopped doing so in 1995.

Upon seeing the man in the park, Locicero radioed to
DeFelice that Eric Silberberg, who he knew to be a drug deal er,
was sitting on the bench. He indicated that the man he
identified as Sil berberg was a |ight-skinned black mal e wearing
a green shirt and dungarees, and told DeFelice to approach him
DeFelice drove up to the park in her unmarked vehicle, and saw
only one person in the park, a nman who fit the description she

had been given. DeFelice was wearing a one-way radi o which



permtted the other VSCU officers, including Locicero, to hear
what she said and what others in close proximty said to her.
DeFelice pulled up to the edge of the park and | ooked at

the man. The nman approached her vehicle and said “Wat’'s up?”

DeFelice said “I want one”, referring to one package of crack
cocai ne, to which the man responded: “lI only have 20s, and you
have to get out of your car.” The man then turned around and

wal ked back towards the bench where he had been sitting when
DeFelice arrived. At about 6:40 p.m, DeFelice got out of her
car and followed the man to the bench, where she gave himtwenty
doll ars and he gave her a substance which was | ater determ ned
to be crack cocaine. During this transaction, Locicero was near
the park in the surveillance van, approximately 40-70 feet away
fromthe park bench at which the transaction took pl ace.
Locicero saw the man he identified as Sil berberg approach
DeFelice in her car, and saw that he was the only man in the
park. Locicero did not, however, actually w tness the sale of
drugs by the man to DeFelice because DeFelice was out of his
I'ine of sight once she followed the man into the park.

After purchasing the drugs, DeFelice got back into her car
and left the area to neet with the other VSCU officers working
on the undercover assignnent. DeFelice turned the drugs over to

Locicero. The officers decided that DeFelice should go back to



make anot her purchase fromthe sane nman.2 At about 6:50 p.m,
DeFel i ce drove back to the park, and pulled into a parking | ot
behi nd an abandoned buil di ng near the park. The man who had
sol d her the drugs approached DeFelice in the car and sold her
anot her twenty dollars worth of crack cocaine. At that point,
DeFelice started to drive out of the parking |ot, but stopped
and pull ed back up to the man just a few seconds later. The man
agai n approached the car and asked DeFelice if sonething was
wrong. She said no, and asked for “another one”. The man sold
her another twenty dollars worth of crack cocai ne.

On or about Septenber 24, 1996 and Cctober 21, 1996,
Locicero prepared affidavits in support of an arrest warrant
identifying Eric Silberberg as the man who sold crack cocaine to
DeFelice on August 1, 1996.% An arrest warrant was issued for
Si | berberg sonetine after the second application was subm tted.
In or about February 1997, Sil berberg, who was on probation for

a prior conviction (which was not drug related) checked in with

2 The State’'s Attorney who worked with the VSCU had advi sed
the officers that they should get any individual targeted by
their investigations to make at |east three drug sales before
arresting him

3 The first application Locicero prepared requested three
arrest warrants, one for each sale of crack cocaine that was
made to DeFelice on August 1, 1996. Upon review ng the
application, the State’'s Attorney advised Locicero to apply for
only two warrants, one charging Sil berberg with one count, based
upon the 6:40 p.m sale, and one charging Sil bergberg with two
counts, treating the second and third sales as a single
transacti on because they occurred so close together in tine.
Thus, Locicero was required to prepare a second application.
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his probation officer and was informed that he had two
out standing warrants fromthe VSCU. Sil berberg contacted
Loci cero and asked about the warrants; Locicero told Sil berberg
that he should turn hinself in. At that tinme, Silberberg said:
“Why? | don’t live over there. | live in New Haven. . . . |
didn't doit.” Doc. # 106, Ex. 2 at 27. Silberberg turned
hinmself in to the VSCU on or about February 18, 1997 and was
arrested on the two warrants issued as a result of the events on
August 1, 1996. Silberberg was released after his arrest on a
prom se to appear; no bond was required. Silberberg clains that
Loci cero arranged for himto be released on only a pronse to
appear in order to persuade Sil berberg to cooperate with the
VSCU i n an undercover investigation. Locicero denies any
i nvol venent in the decision to release Silberberg on a prom se
to appear, and clains that he did not neet wwth Sil berberg at
all until after he had been rel eased on the prom se to appear.
After Silberberg was rel eased, Locicero contacted himand
asked himto cooperate with the VSCU in an undercover operation
targeting a man nanmed Randy Redd, who the VSCU believed to be a
maj or drug dealer in Ansonia, particularly in the Gatison Park
area. Silberberg had at one point wrked for Randy Redd as a
drug deal er, but Silberberg clains that he severed all ties with
Redd sonetine in 1995. Silberberg told Locicero that he felt he
had to cooperate, even though he was not guilty of the charges;

Si | berberg agreed to cooperate.



Loci cero wanted Sil berberg to help the VSCU get evi dence
that would lead to the arrest of Randy Redd. To this end,
Locicero directed Sil berberg to purchase crack cocai ne on
several occasions fromdrug deal ers whom he believed to be
wor ki ng for Randy Redd. Locicero hoped that these |ower-|evel
drug dealers would in turn cooperate in an undercover operation
targeti ng Randy Redd, eventually allowing the VSCU to arrest
Redd hinmself. On each occasion, Locicero provided Sil berberg
with cash, which Silberberg used to purchase crack cocai ne.

Si | berberg then delivered the crack to Locicero. The dealers
from whom Si | berberg purchased crack as part of this operation
were | ater arrested.

Si | berberg contends that throughout the period of his
cooperation, Locicero continually threatened himw th the
prospect of a |onger sentence for the drug charges if he did not
cooperate fully, but promsed himthat the charges woul d be
dropped if he hel ped them get Randy Redd. 1In or about early
Septenber 1998, Sil berberg refused to cooperate further.
Locicero referred the case to the State’s Attorney for
prosecuti on.

I n Septenber 1998, after he stopped cooperating with the
VSCU, Sil berberg clained that he had an alibi for August 1,
1996. Locicero has supplied an affidavit stating that this was
the first time Silberberg had clainmed he had such an alibi.

Si | berberg’s nmenorandumin opposition to the notions for sunmmary



j udgnent states that “Locicero had know edge of Sil berberg’ s
alibi for August 1, 1996 throughout the course of his
cooperation”, Pl.’s Meno. in Qpp. at 13, but the plaintiff has
not provi ded any evidence in support of this contention.?

Sil berberg clainmed that from9:00 a.m until 6:00 p.m on
August 1, 1996 he was selling hotdogs at the green in downtown
New Haven. |In support of this alibi, Silberberg produced a
w tness, Ti mWashi ngton, who ran the hotdog vendi ng conpany
whi ch supplied the cart Sil berberg clained to have been runni ng
on August 1, 1996. Washington is Sil berberg s uncle.

Washi ngton stated that Sil berberg was working with himon
August 1, 1996, in New Haven. He produced handwitten work
records which showed Sil berberg as having worked that day. The
record was a report of the sales made on August 1, 1996; the
report had Sil berberg’s name on it, in his own hand, and next to
his name the handwitten date “8-1-96". There was no ot her date
on the report which would indicate when it had been prepared.
Locicero did not find Washington’s evidence to be credible.
Locicero still believes that it was Sil berberg he saw in Gatison

Park on August 1, 1996, and who sold the crack cocaine to

4 At oral argunment, plaintiff’s counsel stated that
Sil berberg’s affidavit and/or Silberberg' s testinony at his
crimnal trial corroborated his allegation that he had infornmed
Locicero of his alibi at the tine of his arrest, or shortly
thereafter. However, Silberberg’s affidavit makes no reference
to this issue. See Doc. # 106. Likew se, Silberberg s
testinmony at his crimnal trial, while it goes into sone detai
about the alibi itself, nmakes no reference to when he infornmed
Loci cero or anyone else of the alibi.
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DeFel i ce that day.

Silberberg was tried before a jury in state court in
Cct ober 1998 on three counts of selling crack cocai ne.
Washi ngton testified at trial that Silberberg was with himin
New Haven on August 1, 1996, and produced the work records as
evidence at trial. Locicero, DeFelice, and Sil berberg al so
testified at the trial. On October 6, 1998, the jury returned a
verdict of not guilty on all charges. The plaintiff filed his
conplaint in this case on Novenber 17, 1999.

1. LEGAL STANDARD

A notion for summary judgnment nmay not be granted unl ess the
court determnes that there is no genuine issue of material fact
to be tried and that the facts as to which there is no such
i ssue warrant judgnent for the noving party as a matter of |aw

Fed. R Cv. P. 56(c). See Celotex Corp. v. Catrett, 477 U S.

317, 322-23 (1986); Gallo v. Prudential Residential Servs., 22

F.3d 1219, 1223 (2d Gr. 1994). Rule 56(c) “mandates the entry
of summary judgnent . . . against a party who fails to nake a
showi ng sufficient to establish the existence of an el enent
essential to that party’s case, and on which that party wll

bear the burden of proof at trial.” See Celotex Corp., 477 U.S.

at 322.
When ruling on a notion for sunmary judgnment, the court
nmust respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty




Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Board of Fire Comrirs, 834 F.2d 54, 58 (2d G r. 1987); Heyman v.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr

1975). It is well-established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng of
legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not

to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,
22 F.3d at 1224,

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nmere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine

if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Anderson, 477 U. S
at 248 (internal quotation marks omtted). A nmaterial fact is
one that would “affect the outcone of the suit under the
governing law.” Anderson, 477 U S. at 248. As the Court
observed in Anderson: “[T]he materiality determ nation rests on
the substantive law, [and] it is the substantive law s

identification of which facts are critical and which facts are
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irrelevant that governs.” |[d. at 248. Thus, only those facts
that nust be decided in order to resolve a claimor defense wl|
prevent summary judgnent from being granted. Wen confronted
with an asserted factual dispute, the court nmust exam ne the

el enents of the clainms and defenses at issue on the notion to
determ ne whether a resolution of that dispute could affect the
di sposition of any of those clains or defenses. Inmmaterial or

m nor facts will not prevent sunmary judgnent. See Howard v.

d eason Corp., 901 F.2d 1154, 1159 (2d G r. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-nmovant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224 F. 3d

33, 41 (2d G r. 2000)(quoting Del. & Hudson Ry. Co. v. Consol.

Rail Corp., 902 F.2d 174, 177 (2d Gr. 1990)). Because

credibility is not an issue on summary judgnent, the nonnovant’s
evi dence nust be accepted as true for purposes of the notion.
Nonet hel ess, the inferences drawn in favor of the nonnovant nust
be supported by the evidence. “[Mere speculation and
conjecture” is insufficient to defeat a notion for summary

judgnent. Stern v. Trs. of Colunbia Univ., 131 F. 3d 305, 315

(2d Cr. 1997) (quoting W _Wrld Ins. Co. v. Stack Ql, Inc.

922 F.2d 118, 121 (2d. Cr. 1990)). Moreover, the “nere
exi stence of a scintilla of evidence in support of the

[ nonnovant’ s] position” wll be insufficient; there nust be

-11-



evi dence on which a jury could “reasonably find” for the
nonnovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of summary
judgnent is to go beyond the pleadings to determne if a genuine

i ssue of material fact exists. See Celotex Corp., 477 U.S. at

324. “Athough the noving party bears the initial burden of
establishing that there are no genuine issues of material fact,”
Wei nst ock, 224 F. 3d at 41, if the novant denonstrates an absence
of such issues, a limted burden of production shifts to the
nonnmovant, which nust “denonstrate nore than sonme netaphysi cal
doubt as to the material facts, . . . [and] nust cone forward
with specific facts show ng that there is a genuine issue for

trial.” Aslanidis v. United States Lines, Inc., 7 F.3d 1067,

1072 (2d Cir. 1993)(quotation marks, citations and enphasis
omtted). Furthernore, “unsupported allegations do not create a
material issue of fact.” Weinstock, 224 F.3d at 41. |If the
nonnmovant fails to neet this burden, summary judgnent shoul d be
granted. The question then becones whether there is sufficient
evi dence to reasonably expect that a jury could return a verdict

in favor of the nonnoving party. See Anderson, 477 U.S. at 248,

251.

111. DI SCUSSI ON

The defendants have noved for sunmary judgnment on all four

counts in the conplaint, or, if summary judgnent is granted in
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their favor on Count One, for dismssal of the remaining state
law clains.® The court confirned at oral argunent that the
plaintiff is pursuing the follow ng clains: Count One, 42 U S.C
8 1983 clainms based on equal protection, malicious prosecution
and false arrest; Count Two, intentional infliction of enotional
di stress; Count Three, negligent infliction of enotional

di stress; and Count Four, common |aw malicious prosecution.

A. Def endant Ri chard Lynberg

The conpl ai nt makes the follow ng allegations regarding
def endant Richard Lynberg (“Lynberg”):®

During all times nentioned in this conplaint the co-
def endant, Richard Lynberg, was the Lieutenant Conmander
of the defendant Valley Crinme Unit and as such was
responsible for the daily operations of said unit and
was acting wthin his official capacity and under col or
of law. Co-defendant Lynberg, who is white in col or and
Caucasian of race[,] is sued in his official and
i ndi vi dual capacities.

Conmpl. ¢ 14. However, Lynberg has submtted an affidavit
stating that he was not involved with the VSCU at the tine of
t he August 1996 operation or at the tine of the arrest of the

plaintiff. See Doc. # 60, Ex. C. Lynberg’'s affidavit states

> There are nine defendants in this case, who anpng them
filed eight notions for summary judgnment. Each of those notions
makes different argunents in support of sunmary judgnent.
However, the plaintiff chose to respond to the notions in a
single, consolidated brief, and has had the opportunity to
address all argunents raised by all defendants. The court wll
therefore treat the argunents in each notion as though they had
been made on behalf of all defendants to whomthey could be
appl i cabl e.

6 The defendant spells his nane “Richard Lindberg” on his
affidavit. See Doc. # 60, Ex. C
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t hat he was commander of the VSCU from on or about March 12,
1998 to March 4, 1999. Lynberg Aff. § 4. The plaintiff has
of fered no evidence showi ng that Lynberg's affidavit is

i naccurate, or that Lynberg was personally involved in any way
with the investigation, arrest or prosecution of Silberberg.
Such personal involvenent is required to state a claim

It is well settled in this Grcuit that persona
i nvol venent of defendants in alleged constitutional
deprivations is a prerequisite to an award of danmages
under 8 1983. The personal invol venent of a supervisory
defendant may be shown by evidence that: (1) the
def endant participated directly in the alleged
constitutional violation, (2) the defendant, after being
informed of the violation through a report or appeal
failed to renmedy the wong, (3) the defendant created a
policy or customunder which unconstitutional practices
occurred, or allowed the continuance of such a policy or
custom (4) the defendant was grossly negligent in
supervi sing subordinates who commtted the wongful
acts, or (5) the defendant exhibited deliberate
indifference to the rights of inmates by failing to act
on information indicating that unconstitutional acts
wer e occurring.

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995) (internal

guotation marks and citations omtted). See also Wight v.

Smth, 21 F.3d 496, 501 (2d Gr. 1994). The plaintiff has
failed to provide any evidence which would permt a finding that
Lynberg is liable under 42 U S.C. 8§ 1983 for the actions
conpl ained of by the plaintiff. Summary judgnent will therefore
be entered in favor of defendant Richard Lynberg as to al
clainms in Count One.

Summary judgnent in favor of Lynberg is also appropriate on

the state law clains set forth in Counts Two, Three and Four.
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Lynberg was not a nenber of the VSCU in 1996, when the plaintiff
was i nvestigated, nor in 1997, when the plaintiff was arrested.
The plaintiff has not pointed to any evidence that Lynberg was
personally involved in his case in any way. Thus, there is no
evi dence to support the clainms of intentional and negligent
infliction of enotional distress, and common | aw nmali ci ous
prosecution, as against this defendant. Further, counsel for
the plaintiff conceded at oral argunent that the plaintiff had
been m staken as to who was the supervisory officer of the VSCU
at the time of the incidents in this case, and that in |ight of
the fact that Lynberg had not in fact been the supervisor at the
time of Silberberg s investigation and arrest, the plaintiff had
no argunent as to why Lynberg should remain a defendant in this
case. The court finds that summary judgnent in favor of

def endant Richard Lynberg is therefore appropriate as to Counts
One, Two, Three and Four.

B. Statute of Limtations

The defendants argue that the plaintiff’s clains are barred
by the applicable statute of limtations. The limtations
period applied to actions brought in Connecticut pursuant to 42
U.S.C. 8§ 1983 is three years. See Conn. Gen. Stat. 8§ 52-577;

Lounsbury v. Jeffries, 25 F.3d 131 (2d Cr. 1994).7 The

" The court notes that in at |east one instance, see Doc. #
58 at 18, the defendants have erroneously clainmed that the
governing statute is Conn. Gen. Stat. 8 52-584. The opinion in
Lounsbury explicitly states that 8 52-577 applies to actions
brought pursuant to 42 U S.C. § 1983.
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plaintiff’s state law tort clains are also governed by this
statute. The conplaint in this case was filed on Novenber 17,
1999. Thus, any cause of action arising out of events occurring
prior to Novenmber 17, 1996 would be tine-barred. The defendants
contend that because the incident reports regarding the events
of August 1, 1996, as well as the applications for the arrest
warrants eventually issued for Silberberg, were prepared in
August, Septenber, and October 1996, the plaintiff’s clains are
barr ed.

“Connecticut courts, however, have recogni zed that where
there is a continuing course of conduct constituting a breach of
duty, the [imtations period does not begin to run, or is

tolled, until that conduct termnates.” City of West Haven v.

Commercial Union Ins. Co., 894 F.2d 540, 545 (2d Cr. 1990).

The Connecticut Appellate Court has recently addressed this
i ssue.

A party states a claimthat falls under the continuing
course of conduct doctrine if he or she denonstrates
evidence of a breach of a duty that existed "after
comm ssion of the original wong related thereto.” 1In
other words, the party alleging a claim under that
doctrine nust prove that, after an initial wong, the
wrongdoer breached a duty that continued to exist.
Additionally, a party nmust denonstrate that such breach
occurred within the statute of limtations. Parties are
customarily able to avail thensel ves of that doctrine if
they can denonstrate either that there was a specia
relationship between the parties giving rise to a
continuing duty or |ater wongful conduct of a defendant
that was related to the prior act. Determ ning whether
a continuing duty exists is a question of |aw

Nieves v. Grnmo, 787 A 2d 650, 654 (Conn. App. 2002) (internal
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guotation marks and citations omtted).

Here, the plaintiff has alleged a continuing course of
conduct on the part of the defendants that begins with the
events of August 1, 1996 and continues through Cctober 1998.

The plaintiff does contend that the defendants nmade fal se
statenents in the incident reports prepared in August 1996, and
in the applications for arrest warrants prepared in Septenber
and Cctober 1996. However, he also contends that his arrest in
February 1997 was unl awful, and that throughout the entire
period of his cooperation, from February 1997 through Septenber
1998, the defendants pursued the charges agai nst himeven though
he asserted his innocence, and even though they knew they did
not have probable cause to prosecute him The plaintiff further
al | eges that defendants Locicero and DeFelice, as well as

anot her nenber of the VSCU who has not been naned as a
defendant, testified falsely at his crimnal trial in Cctober
1998.

It is true that the plaintiff could have brought his clains
for intentional and negligent infliction of enotional distress,
as well as his 42 U S.C. § 1983 claimfor false arrest and equal
protection, at any tinme after his arrest in February 1997. It
is also true that the plaintiff could have brought his claimfor
mal i ci ous prosecution imrediately after his acquittal in October
1998. If the plaintiff had done so, there would be no question

that his claimwas not barred by the statute of limtations.
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However, the nere fact that the plaintiff could have filed his
suit earlier does not nean that his failure to do so results in
his claimbeing tine barred.

The court finds that the plaintiff has sufficiently alleged
a continuing course of conduct by the defendants which began in
August 1996 and did not end until October 1998, and that his
clains, filed in 1999, are therefore tinely. Summary judgnent
is therefore not appropriate on this basis.

C. Count One: 42 U.S.C. § 1983

“To state a claimunder [42 U S.C.] 8 1983, a plaintiff
must allege the violation of a right secured by the Constitution
and | aws of the United States, and nust show that the all eged
deprivation was commtted by a person acting under color of

state law.” West v. Atkins, 487 U S. 42, 48 (1988). The

plaintiff asserts that the defendants violated his
constitutional rights in three distinct ways. First, the
plaintiff clainms that his Fourteenth Amendnent right to equal
protection right was violated, specifically that he was treated
differently because of his race and color. Second, the
plaintiff clains that his Fourth Amendnent rights were viol ated
because he was arrested w thout probable cause. Third, the
plaintiff clains that his Fourth Amendnent rights were al so

vi ol at ed because was subjected to malicious prosecution.?

8 The conplaint also states that the defendants subjected
the plaintiff to “denial of due process of law. Conpl. | 26.
However, aside fromthis phrase, there are no allegations or
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Loci cero and DeFelice were each acting in their capacities as
police officers when the plaintiff clains they violated his
rights, and there is no dispute that they were acting under
color of law. The applicability of § 1983 to the town
defendants will be discussed |ater.

1. Equal Protection

The conplaint alleges that the defendants subjected the
plaintiff to “denial of equal protection under the law.” Conpl.
1 26. The plaintiff alleges that the VSCU “has a history,
pattern and practice of depriving African-Americans of their
rights”. Conpl. Y 24. The conplaint further alleges that the
plaintiff is “African-Anmerican of race and black of color”, and
that each of the individual defendants is white. Conpl. {7 3,
12, 13, 14. The conpl aint does not make any additi onal
al l egations in support of an equal protection claim

In order to state a claimfor violation of his right to
equal protection under the law, the plaintiff nust allege that:

(1) he, conpared with others simlarly situated, was

selectively treated; and (2) . . . such selective

treat nent was based on i nperm ssi bl e consi derati ons such

as race, religion, intent to inhibit or punish the

exercise of constitutional rights, or malicious or bad

faith intent to injure a person.

Cowey, Jr. v. Courville, et. al, 76 F.3d 47, 52-53 (2d Cr.

statenents in the conplaint, or in the plaintiff’'s opposition to
the notions for summary judgnent, that address a cl ai mof

vi ol ati on of due process. Therefore, the court does not
construe the conplaint as setting forth a claimfor violation of
the plaintiff’'s due process rights.
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1996). Both of these elenents are necessary to state a claim

See also A.B.C. Hone Furnishings, Inc. v. Town of E. Hanpton,

964 F. Supp. 697, 702 (E.D.N. Y. 1997) (“Recent Second Circuit
deci si ons have been careful to apply each prong of the test
separately, finding the failure to satisfy either inquiry fatal

to the plaintiff's claim?”)

“To establish that he was subject to selective treatnent, a
plaintiff nmust plead that he was simlarly situated to other

persons but was nevertheless treated differently.” A B.C Hone

Furni shings, Inc., 964 F. Supp. at 702. See also Gagliardi v.

Village of Pawing, 18 F.3d 188, 193 (2d Cir. 1994) (To state a

claimfor violation of equal protection rights, “it is axiomatic
that a plaintiff nust allege that simlarly situated persons

have been treated differently.”); Yale Auto Parts, Inc. v.

Johnson, 758 F.2d 54, 61 (2d Cr. 1985).

The conpl ai nt does not allege that Sil berberg was treated
differently than any other simlarly situated person. The
plaintiff’s menorandumin opposition to the defendants’ notions
for summary judgnent clains that a di sproportionate nunber of
t he persons arrested by the VSCU were African-Anericans.®

Statistical evidence tending to show that a particular group

® The plaintiff contends that 61% of the persons arrested by
the VSCU during the period reflected by the records provided
(1994 through 2000), see Pl.’s Ex. 11, were African-Anerican,
while only 3% of the popul ation of the Naugatuck Valley is
African-Anerican. This exhibit actually shows that
approximately 57% of arrestees in this period were classified by
the VSCU as “bl ack”.
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suffered a disparate inpact from sone governnent action “is
clearly insufficient to support an inference that any of the
decision makers in [the plaintiff’s] case acted with

di scrimnatory purpose.” MdC eskey v. Kenp, 481 U. S. 279, 197

(1987). The statistics produced by the plaintiff may or may not
establish that a disproportionate nunber of the persons arrested
by the VSCU are bl ack; but the plaintiff has offered no evidence
to show that any such situation resulted froman inpermssible
discrimnatory intent. “Absent sone evidence of such an intent

or purpose, there is no equal protection claim” Eagleston v.

GQuido, 41 F.3d 865, 878 (2d Gr. 1994). Silberberg has
presented no evidence that the VSCU was aware of other people
who were not African-Anmerican who shoul d have been arrested and
prosecuted for drug sales but -- because of their race -- were
not.® Nor has he presented any other evidence of any
discrimnatory intent on the part of any of the defendants.
“Conplaints relying on the civil rights statutes are
i nsufficient unless they contain sonme specific allegations of
fact indicating a deprivation of rights, instead of a |litany of
general conclusions that shock but have no neaning.” Barr v.

Abrans, 810 F.2d 358, 363 (2d Cir. 1987). See also Koch v.

Yuni ch, 533 F.2d 80, 85 (2d G r. 1976) (“Conplaints relying on

the civil rights statutes are plainly insufficient unless they

0 1n fact, Silberberg stated at his deposition that he
could not recall if there were any drug dealers in the Gatison
Park area who were white.
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contain sone specific allegations of fact indicating a
deprivation of civil rights, rather than state sinple
conclusions.”).

The plaintiff has failed to all ege how he was treated
differently fromany simlarly situated persons. Count One
therefore fails to state a claimfor violation of the
plaintiff’s equal protection rights and each of the defendants
is entitled to summary judgnent on this claim

2. The Town Def endant st

“Municipal liability under 8§ 1983 occurs, if at all, at the
| evel of policy-making, and cannot be prem sed on a theory of

respondeat superior.” GCraolo v. Gty of New York, 216 F.3d

236, 242 (2d Gr. 2000). See also Muell v. Dept. of Soc.

Servs., 436 U S. 658, 694 ("[A] |ocal governnment may not be sued
under 8 1983 for an injury inflicted solely by its enpl oyees or

agents. lInstead, it is when execution of a governnent's policy

or custom. . . inflicts the injury that the governnent as an

entity is responsible under § 1983.").

1 The court notes that the town defendants can be |iable,
in cases such as this, as the “real parties in interest” behind
the VSCU. See Conn. Gen. Stat. 8 7-339k. As the court
i ndi cated when it dism ssed the VSCU as a party, the formation
of an interlocal agreenent does not create an independent | egal
entity capable of being sued. See Doc. # 97. But that does not
mean that sinply by acting jointly, the towns can escape al
l[itability for their actions. Several of the town defendants
have argued that because no officer fromthat particular town
was involved in the arrest or prosecution of Silberberg, the
town can not be liable. However, the towns, as the “real
parties in interest”, may be liable for any unlawful actions
t aken by the VSCU
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“In order to establish the liability of a municipality in
an action under § 1983 for unconstitutional acts by a nunici pal
enpl oyee bel ow the policynmaking level, a plaintiff nust show
that the violation of his rights resulted froma mnuni ci pal

customor policy.” GCottlieb v. Cy. of Orange, 84 F.3d 511, 518

(2d Cir. 1996). See also Bd. of the Cty. Commirs of Bryan Qvy.,

&la. v. Brown, 520 U.S. 397, 397 (1997) (“[A] ‘policy giving

rise to liability cannot be established nerely by identifying a
pol i cymaker's conduct that is properly attributable to the

muni ci pality. The plaintiff nust al so denponstrate that,
through its deliberate conduct, the municipality was the ‘noving
force’ behind the injury alleged.”).

Thus, in order to show that the town defendants are |iable,
the plaintiff nmust establish that the actions he alleges were
unconstitutional were taken (1) by an agent with policymaking
authority; (2) pursuant to an official policy; or (3) pursuant
to a custom First, the plaintiff has not alleged that Locicero
or DeFelice were policymakers for the VSCU or its nenber towns.
Second, the plaintiff has not pointed to any official policy,
ordi nance, or regulation of the VSCU or any of its nenber towns
whi ch condones or encourages the arrest or prosecution of anyone
wi t hout probable cause. There is no evidence that any such
policy exists. Third, the plaintiff has offered no evidence in
support of his assertion that the VSCU had a cust om of

encouraging or allowing the arrest and prosecuti on of people
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W t hout probable cause. The conplaint alleges that the VSCU
“has a history, pattern and practice of depriving African-
Americans of their rights” and that the VSCU “nmai ntai ned and
condoned a custom of depriving individuals, such as the
plaintiff, of their constitutional rights, through its
traditions, policies, ordinances, regulations and deci sions
officially adopted and pronul gated by and t hrough the
department.” Conpl. § 24. The plaintiff has not offered any
evi dence in support of his theory that the VSCU deprives
African- Arericans of their rights; as noted above, the nere fact
that African-Anericans are often arrested by the VSCU does not
support an inference that the VSCU is violating their rights.
The plaintiff has not offered any evidence in support of his
claimthat the VSCU has a custom of arresting and prosecuting
peopl e wi t hout probabl e cause.

Since the plaintiff has failed to offer any evidence which
woul d support a finding that the town defendants shoul d be
liable under 42 U S.C. 8§ 1983 for the actions taken by
def endants Locicero and DeFelice, the town defendants are
entitled to sunmary judgnent on the false arrest and nali ci ous
prosecution clains in Count One.

3. The | ndi vi dual Def endants

Def endants Locicero and DeFelice contend that even if they

violated the plaintiff’s constitutional rights, they are
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entitled to qualified immunity.!? The court agrees.

The doctrine of qualified imunity provides inmunity to
government officials sued in their individual capacity
in any of three situations: (1) if the conduct at issue
is not prohibited by federal law, (2) even if the
conduct was prohibited, if the plaintiff's right was not
clearly established at the tinme of the conduct; or (3)
if the defendant's conduct was objectively legally
reasonable in light of clearly established |aw.

Anobile v. Pelligrino, 274 F.3d 45, 62-63 (2d Cr. 2001). See

also Martinez v. Sinonetti, 202 F.3d 625, 633 (2d G r. 2000).

“A court evaluating a claimof qualified i munity nust
first determ ne whether the plaintiff has alleged the
deprivation of an actual constitutional right at all, and if so,
proceed to determ ne whether that right was clearly established

at the time of the alleged violation.” WIson v. Layne, 526

U S 603, 609 (1999). If the court finds that a clearly
established right of the plaintiff has been violated, the court
must then determ ne whether the defendant’s actions “could
reasonably have been thought consistent with the rights they are

all eged to have violated.” Anderson v. Creighton, 483 U S. 635,

638 (1987).

12 Def endants Locicero and DeFelice were sued in both their
i ndi vidual and official capacities. Qualified imunity is
avail able only to defendants sued in their individual
capacities, not official capacities. See, e.qg., Jemmptt v.
Coughlin, 85 F.3d 61, 64 n.1 (2d Cr. 1996). Wen a public
enpl oyee is sued “in his official capacity”, the plaintiff seeks
to inpose liability on the entity that he represents. See
Brandon v. Holt, 469 U S. 464, 471 (1985). The court has
al ready found that the town defendants are entitled to summary
j udgnment on Count One. Therefore, defendants Locicero and
DeFelice, in their official capacities, are also entitled to
summary judgnent on this count.
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Sil berberg all eges that Locicero and DeFelice violated his
constitutional rights to be free fromarrest w thout probable
cause and malicious prosecution. These rights had been clearly
establi shed for many years when the events in this case took

pl ace. See, e.qg., Carroll v. United States, 267 U S. 132

(1925). See also Lennon v. Mller, 66 F.3d 416, 423 (2d Cr

1995) (rights “to be free fromfalse arrest [and] nulicious
prosecution” are clearly established). However, Locicero and
DeFelice are entitled to qualified imunity as a matter of |aw
if they make a showing that “either (a) it was objectively
reasonable for the officer[s] to believe that probabl e cause
existed, or (b) officers of reasonabl e conpetency coul d di sagree

on whet her the probable cause test was net.” Wachtler v. Cy.

of Herkinmer, 35 F. 3d 77, 80 (2d G r. 1994) (internal citations

and quotation marks omtted). The court finds that there is no
genui ne issue of material fact as to whether it was objectively
reasonabl e for Locicero and DeFelice to believe that they had
probabl e cause to arrest Sil berberg.

Si | berberg does not contest that DeFelice bought crack
cocaine in Gatison Park on August 1, 1996 from a nman matching
his description. Silberberg does not contest that at sonme tine
not |ong before August 1, 1996 he hinself sold crack cocaine in
the Gatison Park area, fraternized with drug dealers at the
Park, and worked with or for Randy Redd, nor does he dispute

that the police, and Locicero in particular, knew of his
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i nvol venent in these activities.

The plaintiff clainms that Locicero should have accepted his
ali bi defense and investigated it further. Wshington testified
at trial that Silberberg was working with himon August 1, 1996,
in New Haven. He produced handwitten work records which showed
Si | berberg as having worked that day. However, Locicero has
testified that he did not find this evidence credible, for
several reasons. First, Washington was a close relative of
Si | berberg, and thus may have had a personal interest in
securing Silberberg’ s acquittal. Second, the work records
produced were handwitten and not dated in any verifiable way;
it would have been easy for Washington to fabricate such records
at any time. Third, Silberberg had not offered this alibi
evidence at any tine prior to Septenber 1998, when his case was
ready to go to trial. Although counsel for the plaintiff has
asserted that Silberberg told Locicero about his alibi at the
time of his arrest or soon after, no evidence supporting this
contention has been presented. Silberberg did not testify in
his affidavit, at his deposition, or at his crimnal trial that
he informed Locicero of his alibi at any tine prior to Septenber
1998. The only evidence in the record on this point is the
affidavit of Locicero, which asserts that Sil berberg infornmed
the VSCU of his alibi only after he ceased cooperating in the
i nvestigation of Randy Redd.

When Locicero becane aware of the alibi, contrary to the
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plaintiff’'s assertions, he did investigate it. Locicero
contacted and intervi ewed Washi ngton regarding the alibi.

Loci cero disclosed Silberberg’s claim and the results of his
investigation, to the State’s Attorney prior to trial. The
State’s Attorney made the decision to proceed with the
prosecution in spite of this information.

Locicero and DeFelice still believe that it was Sil berberg
whom t hey saw in Gatison Park on August 1, 1996, and who sold
the crack cocaine to DeFelice on that occasion. The plaintiff
does not dispute this fact.

“Probabl e cause is the know edge of facts sufficient to
justify a reasonable person in the belief that there are

reasonabl e grounds for prosecuting an action.” Vandersluis V.

Weil, 407 A 2d 982, 985 (Conn. 1978) (internal citations
omtted). “Mere conjecture or suspicion is insufficient.

Mor eover, belief alone, no matter how sincere it may be, is not
enough, since it nust be based on circunstances which nmake it
reasonabl e. Al though want of probable cause is negative in
character, the burden is upon the plaintiff to prove
affirmatively, by circunstances or otherw se, that the defendant
had no reasonabl e ground for instituting the crim nal

proceeding.” Zenik v. OBrien, 79 A 2d 769, 772 (Conn. 1951)

(internal citations omtted).

I n Bonide Products, Inc. v. Cahill, 223 F.3d 141 (2d G

2000), a malicious prosecution case, the Second Crcuit affirmed
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a ruling granting summary judgnment in favor of the defendants on
qualified imunity grounds. The plaintiff owned a pesticide
manuf acturing plant. The defendant, a conservation officer,
investigated a fire at the plant. Upon arriving at the scene of
the fire, the defendant was told that there was a “bad fire” at
the plant, that the source of the fire was unknown, and that the
fire departnent was considering evacuating the area due to
snoke. The defendant observed water pouring out of the |oading
dock area of the plant during the fire. The defendant’s |ater
investigation of the fire concluded that the fire had been
started by enpl oyees of the pesticide plant m xing chem cal s
near an open flane. The defendant further found that the
plaintiff had been aware of the safety hazard of the open flane,
and that there was standing water in the basenent of the plant
whi ch was contami nated wth acetone. The defendant brought the
case to the attention of the District Attorney’'s office for
prosecution, and the plaintiff was eventually charged with a
reckl essly engaging in conduct leading to the rel ease of a
hazar dous substance, a m sdeneanor. The charges were |ater
di sm ssed because the court found no evidence of an actual
di scharge of any substance to the environnent.

The court found that it was objectively reasonable for the
def endant to conclude that the plant had rel eased a hazardous
substance. The defendant knew that sonme standing water in the

plant was in fact contam nated with a hazardous substance, and
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he had seen water pouring out of the building during the fire.
The defendant had al so personally observed the fire, and
al though the plaintiff clainmed that the plant had a contai nnent
system and that the fire could not possibly have caused a
rel ease of any substance, the court found that it was reasonabl e
for the defendant to assune that such a fire would |ikely have
caused a release. The court therefore granted summary judgnment
in favor of the defendant on the claimof nmalicious prosecution.
Li kewi se, in Lennon, 66 F.3d at 424, the court found that
t he defendant police officers were entitled to qualified
immunity on charges of false arrest and malicious prosecution.
The plaintiff and her husband were having a dispute. The
plaintiff’s husband told the police that the plaintiff had taken
his car w thout authorization. The husband showed the
defendants a valid certificate of title and registration for the
car, and the defendants approached the plaintiff and asked her
to get out of the car. The plaintiff refused, |ocked herself in
the car, started the engine, and called her attorney. The
plaintiff wanted the officers to speak to her attorney regarding
her asserted rights under the donestic relations |aw. However,
the officers declined to speak to the attorney and arrested the
plaintiff. The charges against the plaintiff were di sm ssed,
and the plaintiff brought suit for false arrest and malici ous
prosecuti on.

The court found that the defendants were entitled to
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qualified imunity because they reasonably believed that the
plaintiff had violated the law. \Wen the plaintiff refused to
get out of the car after being requested to do so, the officers
reasonably believed that they had probabl e cause to arrest the
plaintiff for interfering wwth their performance of their

of ficial duties.

The Second Circuit found in Lee v. Sandberqg, 136 F.3d 94

(2d Cr. 1997), that the district court erred in refusing to
grant the defendants’ notion for summary judgnent on the grounds
of qualified inmmunity in a malicious prosecution and false
arrest case. The plaintiff was arrested for disorderly conduct
after the defendant police officers were called to his hone on
two occasions in response to reports of a donestic disturbance.
On both occasions, the plaintiff’s wwfe reported that she had
been physically abused by the plaintiff, once by himpushing her
in the chest, and once by himhitting her arm but on both
occasions the wife stated that she suffered no pain or injuries.
The defendant police officers found the plaintiff’s wife to
be intoxicated and possibly nentally unstable on the first
visit. At that tine, the wife’s eyes were red and gl azed, and
she appeared incoherent; the officers transported her to the
hospital for psychiatric evaluation, after which she was
rel eased. The defendants were aware that the plaintiff’'s wife
was under psychiatric care and taking prescription nedication

for her psychiatric problens. On the second visit, one of the
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officers found the plaintiff’s wife to be coherent, while the
other officer felt she was still unstable. On both occasions,
the officers agreed that the plaintiff was cal mand cooperative.

The court found that the officers were objectively
reasonable in believing they had probable cause to arrest the
plaintiff because his wife had signed a conplaint reporting that
the plaintiff had hit her arm A psychiatrist stated after the
first incident that the wife was able to relate facts
accurately. Under state law, the officers were required to nake
an arrest if they found that a “fam |y violence crinme” had been
commtted. The court found that the officers were entitled to
rely on the victims conplaint, and that under the circunstances
it was objectively reasonable for themto believe they had

probabl e cause to arrest the plaintiff. See also Wachtler v.

Cty. of Herkinmer, 35 F.3d 77 (2d Cr. 1994) (affirmng grant of

summary judgnment on qualified inmunity grounds on malicious

prosecution and false arrest clains); Lowth v. Town of

Cheekt owaga, 82 F.3d 563 (2d Gr. 1996) (sane); Bradway v.

Gonzal ez, 26 F.3d 313 (2d G r. 1994) (sane).

It is undisputed that Locicero and DeFelice believed that
Sil berberg was the man they saw in Gatison Park on August 1,
1996, and that he was the man who sold crack cocaine to
DeFelice. Based upon their prior know edge of Sil berberg, and
the fact that the description of the man in the park fit that of

Sil berberg, it was reasonable for Locicero and DeFelice to
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conclude that they had identified Sil berberg properly. “TI]t
is well-established that a | aw enforcenent official has probable
cause to arrest if he received his information from sone person

normal ly the putative victimor eyewitness.” Mrtinez v.

Si nonetti, 202 F.3d 625, 634 (2d G r. 2000) (internal quotation
mar ks and citation omtted). Police officers making a probable
cause determnation “are also entitled to rely on the
all egations of fellow police officers.” 1d. Here, DeFelice and
Loci cero were both eyew t nesses who saw the man they believed to
be Silberberg in the park on August 1, 1996, and DeFelice was an
eyewitness to the actual sale of crack cocaine by a man who
mat ched the description she had been given of Sil berberg and who
she later identified as Sil berberg.

Al t hough Locicero knew that Silberberg clainmed to be
i nnocent of the charges, a denial of guilt froman accused,
wi t hout nore, does not nmeke it unreasonable for a police officer
to pursue a crimnal case. As to the alibi, the assertions of
plaintiff’s counsel that Locicero did not investigate
Si |l berberg’s alibi when he was made aware of it, in the absence
of any evidence in support of those assertions, are not
sufficient to create a genuine issue of material fact.

The fact that Sil berberg was acquitted at his crim nal
trial does not, wthout nore, nmean that he was subjected to
false arrest or malicious prosecution. “Perhaps a rational jury

could find that the officers | acked probabl e cause and shoul d
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not have arrested [the plaintiff]; however . . . a rational jury
could not find that the officers’ judgnent was so flawed that no
reasonabl e officer woul d have made a simlar choice.” Lennon,
66 F.3d at 424-25. Accordingly, the court finds that Locicero
and DeFelice are entitled to summary judgnent, in their

i ndi vi dual capacities, on the grounds of qualified imunity, as
to the malicious prosecution and fal se arrest clains in Count
One.

D. Count Two: Intentional Infliction of Enptional
Di stress

Count Two sets forth a claimfor intentional infliction of
enotional distress. The Connecticut Suprenme Court has stated
the necessary elenents of a claimfor intentional infliction of

enotional distress, as foll ows:

In order for the plaintiff to prevail in a case for
l[tability under intentional infliction of enotional
di stress, four elenents nust be established. It nust be

shown: (1) that the actor intended to inflict enotional
distress or that he knew or should have known that
enotional distress was the likely result of his conduct;
(2) that the conduct was extrene and outrageous; (3)
that the defendant’s conduct was the cause of the
plaintiff's distress; and (4) that the enotional
di stress sustained by the plaintiff was severe.

Appleton v. Bd. of Educ., 254 Conn. 205, 210 (2000) (i nternal

guotation marks and citations omtted). “Liability for
intentional infliction of enotional distress requires conduct
exceeding all bounds usually tolerated by decent society, of a
nature which is especially calculated to cause, and does cause,

mental distress of a very serious kind.” Ancona v. Mnafort
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Bros., Inc., 746 A 2d 184, 192 (Conn. App. 2000).

The plaintiff acknowl edges that this is the standard under
Connecticut law for setting forth a claimof intentional
infliction of enotional distress. See Pl.’s Meno. in Qpp. at
18-19. Envotional distress is “severe”, for these purposes, when
“it reaches a | evel which no reasonabl e person could be expected

to endure.” Alnponte v. Coca-Cola Bottling Co. of N.Y., Inc.,

959 F. Supp. 569, 575 (D. Conn. 1997), quoting Mellaly v.

East man Kodak, 597 A.2d 846, 848 (Conn. Super. 1991). However,

the conpl aint does not allege that Sil berberg actually sustained
severe enotional distress. Further, although this deficiency
was noted by the defendants, see Doc. # 59 at 25, the
plaintiff’'s opposition to the notions for summary judgnment
refers to no evidence that the plaintiff suffered any enoti onal
di stress, severe or otherw se.

A review of Silberberg s deposition testinony also fails to
provi de any evidence in support of this claim Silberberg
testified that he had not received any nedical treatnent as a
result of his arrest by the VSCU. See Sil berberg Dep. at 91
(Doc. # 106, Ex. 2). Wen asked by his attorney how the events
underlying this lawsuit affected him Sil berberg spoke nainly of
t he consequences he woul d have suffered, had he been convicted.
Id. at 131. Finally, Silberberg’ s attorney asked himthe
foll ow ng question: “Psychol ogically, have you recovered from

what you went through with the Valley Street Crine Unit?” |1d.
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at 132-33. In response, Silberberg stated: “1 thank God they
didn’t have their way. But what if they -- you know, what if
t hey woul d have won? | would have been gone. | wouldn't be
here right now. It’s still on ny mnd.” |[d. at 133.

These statenents are the only evidence in the record
regardi ng any enotional or psychol ogical inpact the events
underlying this case had upon the plaintiff. The plaintiff has
nei ther alleged nor produced evidence to show that he suffered
“mental distress of a very serious kind.” Ancona, 746 A 2d at

192. See, e.9., Drewv. K-Mart Corp., 655 A 2d 806, 814 (Conn.

App. 1995) (testinony that plaintiff suffered “great
hum liation” was insufficient to support a finding that the

plaintiff suffered severe enotional distress); Reed v. Signode

Corp., 652 F. Supp. 129, 137 (D. Conn. 1986) (plaintiff’s
testinony that events were “distressing” insufficient to support
claimfor intentional infliction of enotional distress);

Al nonte, 959 F. Supp. at 575 (granting summary judgnent in favor
of defendants on claimfor intentional infliction of enotional
distress where plaintiff alleged sl eepl essness, depression, and
anxiety, but did not offer any evidence that he suffered these

synptons “to an extraordinary degree”); Esposito v. Conn.

Coll ege, 28 Conn. L. Rptr. 47 (Conn. Super. 2000) (granting
summary judgnent in favor of defendants on intentional
infliction of enotional distress claimwhere “plaintiff’s

subm ssions fail[ed] to indicate any synptons or conditions
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suffered by plaintiff”); MacDonald v. Howard, 28 Conn. L. Rptr.

373 (Conn. Super. 2000) (noting that “nerely alleging extrene
enotional distress unsupported by factual allegations is legally
insufficient” to sustain a claimfor intentional infliction of
enotional distress).

The plaintiff has failed to allege the required el enents of
a claimfor intentional infliction of enotional distress, and
the claimset forth in Count Two therefore fails as a matter of
| aw. Each of the defendants is therefore entitled to summary
j udgnent as to Count Two.

E. Count Three: Neqgligent Infliction of Enptional
Di stress

The defendants argue that they are entitled to summary
j udgnment on the claimof negligent infliction of enotional
distress as well. The Connecticut Suprenme Court recogni zed a
cause of action for negligent infliction of enotional distress,

where no physical injury ensues to the victim in Mntinieri v.

S. New England Tel., 398 A 2d 1180 (Conn. 1978). In order to

prevail on a claimfor negligent infliction of enotional
distress, a plaintiff nust show that “the defendant shoul d have
realized that its conduct involved an unreasonable risk of
causi ng enotional distress and that that distress, if it was

caused, mght result in illness or bodily harm” Montinieri,

398 A 2d at 1184.

The Montinieri test “requires that the fear or distress

experienced by the plaintiff[] be reasonable in |ight of the
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conduct of the defendants.” Barrett v. Danbury Hosp., 654 A 2d

748, 757 (Conn. 1995). See, e.d., Ancona, 746 A 2d at 192-93

(upholding trial court ruling in favor of defendant on claimfor
negligent infliction of enotional distress where “the plaintiff
failed to show that the defendant should have antici pated that
its [filing a lawsuit against the plaintiff] would cause the
plaintiff any enotional distress beyond that normally associ at ed
with litigation”).

Al though a claimfor negligent infliction of enotional
di stress does not require the plaintiff to denonstrate that he
suffered severe enotional distress, as is necessary to sustain a
claimfor intentional infliction of enotional distress, it does
require that the plaintiff show that he suffered sone enoti onal
di stress. "The essential elenents of a cause of action in
negligence are well established: duty; breach of that duty;

causation; and actual injury." Mffucci v. Royal Park Ltd.

Pt nshp., 707 A .2d 15, 23 (Conn. 1998) (quotation marks and
citations omtted). Here, the plaintiff can not show that any
def endant breached its duty to him since no defendant engaged
i n conduct that involved an unreasonable risk of causing
enotional distress to the plaintiff. The record shows that
Loci cero and DeFelice believed the plaintiff had commtted
serious crimnal offenses and took steps to have himarrested
and subsequently participated in the prosecution of the case

against him Wile such conduct may involve a risk of causing
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enotional distress to the person who is the subject of the
crimnal prosecution, that risk can not be characterized as
unreasonable in light of the inportance to our society of the
prosecution of those who violate its crimnal laws. Any claim
agai nst any ot her defendant woul d be based on the actions of
Locicero and DeFelice. Therefore, each of the defendants is
entitled to sunmary judgnment on Count Three.

F. Count Four: Conmmon Law Malici ous Prosecution

Summary judgnent is being granted in favor of the
def endants on Counts One, Two and Three. The only renaining
claim therefore, is Count Four, a common |aw claimfor
mal i ci ous prosecution asserted agai nst the individual
def endants, and, as di scussed above, defendant Lynberg is
entitled to sunmary judgnent on this claim The Suprene Court
has stated that
in the usual case in which all federal-law clains are
elimnated before trial, the balance of factors to be
consi dered under the pendent jurisdiction doctrine --
judi cial econony, convenience, fairness, and comty --
will point toward declining to exercise jurisdiction

over the remaining state-|aw cl ai ns.

Carnegie-Mellon Univ. v. Cohill, 484 U S 343, 350 n.7 (1988)

(internal citations and quotation marks omtted). See also

Lanza v. Merrill Lynch & Co., 154 F. 3d 56, 61 (2d Cir. 1998)

(there are "notions of judicial econony and comty which
mlitate against supplenental jurisdiction when the federal
cl ai ns have been dism ssed pre-trial."). An argunent as to

suppl emental jurisdiction is the only argunment addressing this
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count nmade by defendants Locicero and DeFelice. Therefore, the
court declines to exercise jurisdiction over this claim and
Count Four is being dismssed, wthout prejudice.

V. CONCLUSI ON

For the reasons set forth above, the follow ng notions are
hereby GRANTED, as to Counts One, Two and Three: defendant
Wodbridge’s Motion for Summary Judgnent [Doc. # 48]; defendant
Shelton’s Motion for Summary Judgnent [Doc. # 58]; defendants
Locicero and DeFelice’'s Motion for Summary Judgnent [Doc. # 61];
def endant Seynour’s Mdtions for Summary Judgnent [Doc. # 67 and
Doc. # 82]; defendant Monroe’s Mtion for Sunmary Judgnent [ Doc.
# 73]; defendant Ansonia’s Mdtion for Summary Judgnent [Doc. #
85]; and defendant Derby’'s Modtion for Sunmary Judgnent [ Doc.

# 88]. Summary judgnent shall also enter as to defendant
Ri chard Lynberg on Count Four.

Count Four is hereby DI SM SSED, wi thout prejudice, as to
def endants Locicero and DeFeli ce.

The Cerk shall close this case.

It is so ordered.

Dated this 20th day of February, 2002, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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