UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

LAURENCE SCHWEI TZER, M D.,
Pl aintiff,
v. : Givil Action No.
3:99CV02148
DEPARTMVENT OF VETERANS AFFAI RS,
M CHAEL SERNI AK, FRED W\RI GHT,
THOVAS KOSTEN, JEFFRY LUSTMAN,
and PAUL McCOQOL,

Def endant s.

RULI NG ON MOTI ON TO DI SM SS

The plaintiff, a former enployee of the Departnent of
Veterans Affairs (the “VA’), contends that the defendants ruined
his reputation as a psychiatrist by the manner in which they
ended his enploynent at the VA and by their refusal to clear his
name since then. He brings this action under the Federal Tort
Clainms Act, 28 U.S.C. 8 1346(b)-(c), 2671-2680, and the doctrine

of Bivens v. Six Unknown Naned Agents of the Fed. Bureau of

Narcotics, 403 U S. 388 (1971). The plaintiff contends that the
def endants’ actions constituted defamation, tortious interference
and constitutional violations, and he also attenpts to assert
pendent state |aw cl ai ns under Connecticut | aw.

For the reasons set forth bel ow, the defendants’ notion to

dismss is being granted as to all clains.



St andard

When deci ding a notion to dism ss under Rule 12(b)(6), the
court nust accept as true all factual allegations in the
conpl aint and nust draw inferences in a light nost favorable to

the plaintiff. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974). A

conpl aint “should not be dism ssed for failure to state a claim
unless it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). See also

H shon v. King & Spaulding, 467 US. 69, 73 (1984). “The

function of a notion to dismss is ‘nerely to assess the | egal
feasibility of the conplaint, not to assay the weight of the
evi dence which m ght be offered in support thereof.”” Mtych v.
May Dept. Store Co., 34 F. Supp. 2d 130, 131 (D. Conn. 1999),

qguoting Ryder Energy Distribution v. Merrill Lynch Commodities,
Inc., 748 F.2d 774, 779 (2d Cir. 1984). *“The issue on a notion
to dismss is not whether the plaintiff will prevail, but whether

the plaintiff is entitled to offer evidence to support his

clains.” United States v. Yale New Haven Hosp., 727 F. Supp 784,

786 (D. Conn. 1990) (citing Scheuer, 416 U. S. at 232).

1. Fact ual Backqgr ound

Wth the foregoing standard in mnd, the court accepts as
true the plaintiff’'s factual allegations set forth in the

conpl ai nt.



The plaintiff, Laurence Schweitzer, MD., was enpl oyed by
defendant VA at all relevant tinmes. Defendants M chael Serni ak,
Fred Wi ght, Thomas Kosten and Jeffry Lustman were adm ni strators
and physici ans enpl oyed by the VA. Defendant Paul MCool was an
adm ni strator enployed by the VA. Each of these individuals was
at all relevant tines acting within the scope of and during the
course of his enploynent.

Prior to April 1997, the plaintiff had been enpl oyed by
the VA for many years as a psychiatrist and had an exenplary
record. In April 1997, the plaintiff was working at a VA
facility in New ngton, Connecticut. Def endants Lustnman and
Kosten transferred the plaintiff toa VAfacility in Bridgeport,
Connecti cut . The reason given for the transfer was that the
plaintiff's reassignment would | ead to an increase in the use of
psychi atric services, which would in turn increase revenues for
the VA. The plaintiff had m sgivings about going forward with
this new assignnent w thout a showing that there was a nedi ca
need for such i ncreased services. He communi cated his m sgivings
to Lustman and Kosten. The plaintiff told the defendants that
their goals were unrealistic and asked Lustman and Kosten to
provi de himfurther guidance in witing.

I n Oct ober 1997, Lustman and Kosten told the plaintiff for
the first time that there were irregularities in the manner in
whi ch he prescribed nedications. In April 1998, unbeknownst to
the plaintiff, the defendants reviewed his files and concl uded
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that he was placing patients in inmmnent danger because of the
manner i n which he prescribed certain nedications. However, the
defendants did not make a formal finding. On June 18, 1998
Wight and Serniak summoned the plaintiff to a neeting and
informed him that MCool was rescinding his privilege to
prescribe nedications and that as a result, he could not return
to work. They showed the plaintiff a letter witten by MCool .
The plaintiff was given a brief period within which to respond to
the allegations against him Before the plaintiff responded to
the allegations, the defendants wote to informthe plaintiff’s
patients that they were being reassigned to other psychiatrists
and that the plaintiff would not be returning to treat them
The plaintiff retained, at his own expense, nedical
experts who concluded that there was nothing wong with the
manner in which he had prescribed nedications. However, the
defendants refused to consider the findings of the plaintiff’s
experts and refused to permt the plaintiff to resune worKking.
The plaintiff never returned to work after the June 18, 1998
meeting, and his contract with the VA expired on Novenber 18,
1998. The defendants reported to the plaintiff's fornmer
col | eagues that he had been suspended for suspected professional
mal practice. Since Novenber 1998, the defendants have provided
negati ve informati on concerning the plaintiff to three potenti al
enpl oyers. I n August 1999, the VA nade a formal determ nation in
the plaintiff’s case, uphol ding the original charges agai nst the
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plaintiff.

The plaintiff clains that the named defendants rescinded
his privilege to prescribe nedication and caused hi mto be unabl e
to return to work in retaliation for his questioning the policy
underlying his transfer to the Bridgeport facility. The
plaintiff clainms further that the naned defendants gave negative
i nformati on about himto potential enployers in retaliation for
hi s questioning his reassignnent by the VA

[, Di scussi on

It is unclear which causes of action are all eged agai nst
whi ch def endants. The court assunes, for purposes of its
anal ysis, that each cause of action has been pled agai nst each
def endant .

A. FTCA: the Naned Def endants

“The FTCA is a limted waiver of sovereign imunity,
maki ng the Federal Governnent liable to the sane extent as a
private enployer for certain torts of ‘enployees’ acting within

the scope of their enploynent.” B & A Marine Co. v. Am Foreign

Shi pping Co., 23 F.3d 709, 712 (2d GCr. 1994). However, the FTCA

does not create personal liability for federal governnent
enpl oyees on clains arising fromtortious acts conmtted in the
course of their enploynent.

The renedy against the United States

provided by sections 1346(b) and 2672 of

this title for injury or loss of property,
or personal injury or death arising or



resulting fromthe negligent or wongful act
or omssion of any enployee of the
Government while acting wthin the scope of
his office or enploynment is exclusive of any
other civil action or proceeding for noney
damages by reason of the sane subject matter
agai nst the enployee whose act or om ssion
gave rise to the claimor against the estate
of such enpl oyee.

28 U.S.C. 8 2679(b) (1) (1998) (enphasi s added); see also Rivera v.

United States, 928 F.2d 592, 608-09 (2d CGr. 1991)(section

2679(b) (1) “provides governnment enployees with imunity against
claims of comon-law tort”). The plaintiff alleges that the
i ndi vi dual named defendants were at all tinmes acting within the
scope of their enploynent. Since the individual nanmed def endants
are therefore inmune fromsuit on the plaintiff’s tort clains,
the plaintiff has failed to state a cl ai m agai nst them
As to the VA the exclusive renedy under the FTCA is

agai nst the United States of America. Persons may not bring tort
cl ai ns agai nst a federal agency, such as the VA

The authority of any federal agency to sue

and be sued in its own name shall not be

construed to authorize suits against such

f eder al agency on clains which are

cogni zabl e under section 1346(b) of this

title, and the renedies provided by this

title in such cases shall be excl usive.

28 U.S.C. § 2679(a) (1998) (enphasis added); see al so M gnogna V.

Sair Aviation, Inc., 937 F.2d 37, 40 (2d Gr. 1991) (“an action

[ under the FTCA] nmust be brought agai nst the United States rather

t han an agency thereof”). Accordingly, the plaintiff has also



failed to state a cl ai magai nst the VA

B. FTCA: the United States of Anerica

Al t hough he has yet to do so, the plaintiff indicated in
his opposition to the instant notion that he would amend his
conplaint to assert his FTCA clains against the United States.
According, the court will analyze the plaintiff’'s FTCA cl ains as
t hough they are asserted against the United States.

1. Def amati on and Tortious Interference

The plaintiff’s clainms for defamation and tortious
interference are specifically excluded by the statute. The FTCA
provi des:

The provisions of this chapter and section
1346(b) of this title shall not apply to
....(h) Any claim arising out of assault,
battery, false inprisonnent, false arrest,
mal i ci ous prosecution, abuse of process,
l'ibel, slander, msrepresentation, deceit,
or interference with contract rights.

28 U S.C § 2680 (1998). Thus, the court does not have
jurisdiction over the plaintiff’s FTCA claimfor defamati on. See

Gardner v. United States, 446 F.2d 1195, 1197 (2d Cr. 1971);

Herbst v. INS, et al., No. 98CIV.5533(LMV), 98CI V. 7424(LMV), 1999

WL 1052461, at *4 (S.D.N. Y. Nov. 19, 1999). Li kewi se, “as ..
nearly every court that has addressed th[e] issue has held
actions for tortious interference wth business (i.e.
prospective) advantage are barred as clains arising out of

interference with contract rights.” Chen v. United States, 854




F.2d 622, 628 n. 2 (2d Cr. 1988)(citation and quotation marks
omtted).!?

2. Constitutional Violations

A cl ai munder the FTCA nust be “acti onabl e under

§ 1346(b).” FEDICv. Meyer, 510 U.S. 471, 477 (1994). However,

a “constitutional tort claimis not ‘cognizable’ under § 1346(b)
because it is not actionable under 8 1346(b) — that is, 8
1346(b) does not provide a cause of action for such a claim?”
Id.

The FTCA waives sovereign imunity only “under
circunst ances where the United States, if a private person, would
be |iable to the claimnt in accordance with the | aw of the pl ace
where the act or om ssion occurred.” 28 U. S.C. 8§ 1346(b) (1998).
The “law of the place” neans the |law of the state where the
tortious act or om ssion occurred. Meyer, 510 U. S. at 477. *“By
definition, federal law, not state |law, provides the source of
l[tability for a claim alleging the deprivation of a federa
constitutional right.” Id. at 478. Therefore, such a claim

cannot be brought under the FTCA

C. “Bi vens” Action

The plaintiff also seeks to bring a claim under the

'The court notes that because the plaintiff nmust bring any tort
claims under the FTCA and against the United States, he may not
assert pendent state |aw clains.
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doctrine of Bivens v. Six Unknown Naned Agents of the Fed. Bureau

of Narcotics, 403 U.S. 388 (1971).

In [Bivens], [the Suprene] Court held that
the victimof a Fourth Amendnent violation
by federal officers acting under color of
their authority may bring suit for noney
damages against the officers in federal
court. The Court noted that Congress had
not specifically provided for such a renedy
and that the Fourth Amendnent does not in so
many words provide for its enforcenent by an
award of noney damages for the conseguences
of its violation. Nevertheless, finding no
speci al factors counseling hesitation in the
absence of affirmative action by Congress,
and no explicit congressional declaration
t hat noney damages nmay not be awarded, the
majority relied on the rule that where | ega
rights have been invaded, and a federal
statute provides for a general right to sue
for such invasion, federal courts may use
any avail able renedy to make good the wrong
done.

Schwei ker v. Chilicky, 487 U S 412, 421 (1988)(citations and

quotation marks omtted). The plaintiff contends that the
defendants disclosed his suspension in violation of his

constitutional rights.? The conplaint alleges that the

2The court notes that the plaintiff appears to have abandoned any
contention that he has a Bivens claim based on conduct of the
def endant s ot her than “i npugn[ing] the plaintiff’s reputati on and
substantially curtail[ing] his enploynent options at other
medi cal centers after the plaintiff was no |onger a federal
enployee.” Pl.’s Oopp’n at 5. He appears to concede that as to
any other actions by the defendants, a Bivens claimis barred
because of the existence of admnistrative renedi es avail able
through the Veteran’s Health Adm nistration and set forth in
Title 38 of the United States Code. See id. In any event, any
clains based on actions by the defendants other than those
addressed here cannot be brought under Bivens because of the
exi stence of the alternative renmedy created by Congress, even if
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def endants defaned him by “reporting to his former colleagues
that he was suspended for acts of suspected professional
mal practice” and that “[s]ince Novenber of 1998,” the defendants
defamed himto three potential enployers and thus rendered him
unable to obtain enploynment. Conpl. at § 21-22. The plaintiff
attenpts to characterize his allegations of defamation as a
constitutional claim However, defamation is a tort that is
actionabl e under nost state laws, but it is not a constitutional

claim See Siegert v. Glley, 500 U S. 226, 233 (1991). There

IS no constitutional protection for one’s reputation. Thus, the
plaintiff may not claima due process violation based on a claim
of defamation. “So |ong as such damage flows frominjury caused
by the defendant to a plaintiff's reputation, it may be
recoverabl e under state tort law but it is not recoverable in a
Bi vens action.” 1d. at 234. The plaintiff’s allegations pertain
only to harm that flowed from defamation.® Thus, he does not

state a cl ai munder Bivens.

that alternate renedy, i.e. the admnistrative process, is not a
conplete renedy. See Schwei ker, 487 U.S. at 425-26

3 The anal ysis would be simlar if the plaintiff’s clai mwas that
tortious interference was a constitutional right. There is no
authority for the proposition that tortious interferencerises to
the level of a constitutional violation.
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| V. Concl usi on

For the reasons stated above, the Defendants’ Mtion to
Di smss (doc. #17) i s hereby GRANTED, and this case is di sm ssed.

It is so ordered.

Dated at Hartford, Connecticut this 21st day of February,

2001.

Alvin W Thonpson
United States District Judge
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