UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DR. KUBA O. ASSEGAI,
Hantiff,

V. : CIVIL ACTION NO.
: 3:01 CV 1304 (SRU)
BLOOMFIELD BOARD OF
EDUCATION, BLOOMFIELD POLICE
DEPARTMENT, PAUL COPES,
RICHARD MULHALL, CINDY LLOYD,
ERIC COLEMAN, and
MATTHEW BORRELLI,
Defendants.

RULING ON DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

The plaintiff, Kuba O. Assega (*Assega’”), has brought this suit claming that the defendants
unlawfully conspired to arrest him pursuant to a warrant procured using fase evidence, that his arrest
was effected without probable cause, and that the arrest was motivated by Assegal’ s exercise of his
Firs¢ Amendment rights. The defendants, the Bloomfield Board of Education (“Board of Education”);
the Bloomfield Police Department (“ Police Department”); Richard Mulhal (“Chief Mulhdl”), former
police chief of the Bloomfield Police Department; Cindy Lloyd (“ Detective Lloyd’), a Bloomfield police
detective; Paul Copes (“Copes’), former Superintendent of Bloomfield schools, and Eric Coleman
(“Attorney Coleman”), aformer town attorney for the Town of Bloomfield, have moved for summary
judgment. For the reasons set forth below, the defendants motions for summary judgment are

granted.®

1 In addition, defendants moved to strike severd affidavits attached to Assegai’s
opposition to defendants motion for summary judgment. Because, even with those affidavits
before the court, defendants are entitled to summary judgment, there is no need to reach the



|. Background?

At dl timesrdevant, Assega had school-aged children attending the Bloomfield Public
Schooals. In the beginning of the 1997-1998 academic year, Assegal visited the Bloomfield schools that
his children attended to discuss his children’s education with their teachers and to express his
disstisfaction with the school adminigtration. During these vigits to the schools, Assegal became
involved in severa confrontations with faculty, administrators, and students, who found his comments
and behavior offensve. A number of the people who dedlt with Assega or who witnessed the
confrontations submitted sworn affidavits detailing their encounters with Assegal. Although none of the
affiants stated that Assegal was violent, they did State that he often raised his voice and made
disparaging remarks about the school, students, and the educationa system.

After recalving a number of complaints and documenting various incidents involving Assegd,
schoal officias consulted with Attorney Coleman, then the town attorney for Bloomfield. Around
October 1997, Coleman filed, on behalf of the Bloomfield Board of Education, arequest that the
Connecticut Superior Court enter arestraining order against Assegai. On or about October 22, 1997,
Judge NorrisL. O'Neill of the Connecticut Superior Court granted a temporary restraining order
prohibiting Assega from entering the Bloomfield public schools. The terms of the order were modified
from the bench on November 17, 1997 to dlow Assegal limited access to Bloomfield schools. After a

hearing in January 1998, the terms of the restraining order were again modified by an order dated

merits of defendants motion to strike.

2 Because thisis a summary judgment motion, the facts are construed in the light most
favorable to the non-moving party and al ambiguities are resolved and inferences drawn against
the moving party. Birdsdl v. City of Hartford, 249 F. Supp. 2d 163, 168 (D. Conn. 2003).
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February 5, 1998. The restraining order was to remain fina, and Assegal was to adhere to the order,
unless his attorney moved to change the conditions or dismiss the injunction dtogether. Assega’s
attorney did not appear at the January 1998 hearing, did not make any objection to the modified order,
and never requested that the injunction be terminated.

Under the terms of the February 5, 1998 order, Assegal was dlowed to trangport his children
to and from school, and Assegal was permitted to enter the Bloomfield public schoolsif he provided the
superintendent and the principa of the school with notice. If Assegal provided the appropriate notice
to school administrators and made a request to visit the school, arrangements were to be made to
accommodate such avigt.

During March and April 1998, severa school officias and teachers witnessed Assegal enter at
least one of the Bloomfield public schools. A few of the teachers had discussons with Assegal
regarding his children’s progress and education. There is nothing to show that Assegal made prior
arrangements for these vidts. After the witnesses told Copes about Assegal’ s conduct, apparently in
violaion of the restraining order, the matter was referred to the police for investigation. Detective
Lloyd was assigned to investigate the case.

After conducting her investigation, Detective Lloyd sought an arrest warrant for Assegd, citing
his gpparent violations of the restraining order. The statements taken from witnesses interviewed by
Detective LIoyd were attached to the arrest warrant gpplication. Detective Lloyd requested an arrest
warrant for two violaions of the Connecticut crimina statutes for each of the seven timesthat Assegal
was seen by witnesses visting the Bloomfield schools without prior notice. The warrant application

was reviewed and approved by a prosecutor and signed by ajudge of the Connecticut Superior Court.



Assegal was arrested on April 22, 1998. He thereafter appeared in Connecticut Superior
Court, G.A. N0.16 in West Hartford and G.A. No.14 in Hartford, and was held origindly on $1,000
bond, which was subsequently increased to $50,000. The charges againgt Assegal were nolled on June
30, 2000, and subsequently dismissed by operation of law.

Thislawsuit wasfiled on July 10, 2001. Assega makes various broad clams that gppear to be
brought primarily under 42 U.S.C. 8 1983 (“ Section 1983") and state law. Among these claims,
Assegal dlegesthat the actions taken by Bloomfield public school officids and Bloomfield police
officers culminated in a conspiracy designed to deprive him of hisright to free speech. Assega
maintains that the filing of the gpplication for arestraining order, his subsequent arrest, and his
arragnment on crimina trepass charges condtituted false arrest and imprisonment.  In addition, Assegai
adleges that the charges brought againgt him, which were later nolled and eventudly dismissed,
condtituted maicious prosecution. Asaresult of the actions of the alleged conspiracy, Assega clams

that he has suffered damages, including severe emotiond distress.

Il. Standard for Summary Judgment
Under Rule 56(c) of the Federd Rules of Civil Procedure, summary judgment is
gopropriate “if the pleadings, depositions, answers to interrogatories, and admissons on file, together

with the affidavits, if any, show that thereis no genuine issue asto any materid fact and that the moving

party is entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56; Celotex v. Catrett, 477 U.S.
317, 322 (1985) (citation omitted). The burden is on the moving party to establish that thereis no

genuineissue asto any materia fact. Andersonv. Liberty Labby, Inc., 477 U.S. 242, 256 (1985).




The burden on the moving party “may be discharged by ‘showing' ... that there is an asence
of evidence to support the non-moving party’scase.” Celotex, 477 U.S. a 325. Once this burden has

been met, “the burden shifts to the non-moving party to raise triable issues of fact.” Larsonv. The

Prudentid [nsurance Company of America, 151 F. Supp. 2d 167, 171 (D. Conn. 2001). If the non-
moving party then fails *to make a showing sufficient to establish the existence of an dement essentid to
that party’ s case, and on which that party will bear the burden of proof at trid,” summary judgment

should be granted. Celotex, 477 U.S. at 322.

I11. Discussion

A. Statute of Limitations

Assegal assarts that al of the actions taken by the defendants comprised a conspiracy, which
was responsble for the deprivation of his congtitutiond rights, his eventud arrest and the crimind
chargeslodged againgt him. Assega argues that the defendants actions and the resulting harm should
be consdered callectively when determining the date on which his claim has accrued. He contends,
therefore, that the statute of limitations for dl of the defendants’ prior actions, beginning with the 1997
goplication for atemporary restraining order, did not begin to run until the charges againgt him were
nolled in June 2000. The defendants contend that Assegai’s claims accrued when he became aware of
the injuries that he dlaims to have suffered, and that the three-year statute of limitations bars al of these
cdams

Section 1983 does not provide a statute of limitations or any guidance for determining when a

cause of action accrues. Leon v. Murphy, 988 F.2d 303 (2d Cir. 1993). To determine the applicable

period of limitation for aclaim brought under Section 1983, the court must look to the statute of



limitations provided by andogous state law causes of action. Moffitt v. Town of Brookfield, 759 F.

Supp. ¥4, 95 (1991). Connecticut provides athree-year Satute of limitations for claims sounding in

tort. Conn. Gen. Stat. 8 52-577. The statute of limitations for tort clamsis “the most expansive of dl

the gtatutes of limitations gpplicable to persond injury clamsin Connecticut.” Napolean v. Zerox, 671
F. Supp. 908, 911 (D. Conn. 1987). The three-year statute of limitations gives a plaintiff ample
opportunity to reflect and probe. 1d.

In afederd court case, the time of accrua is determined by federa law. Clams brought under
Section 1983 accrue when the plaintiff “knows or has reason to know of the injury which isthe bass of

[the] action.” Galino v. City of New Haven, 761 F. Supp. 962, 965 (D. Conn. 1991).

Assegal does not disagree with this statement of the law. Rather, he argues that none of his
causes of action accrued until the congpiracy againgt him was complete, namely, when the crimina
prosecution was nolled in 2000. Heisincorrect. Even though a plaintiff asserts that he has been
harmed by a conspiracy, the accrua of causes of action arising out the of the conspirators separate
wrongs is not postponed. Galino, 761 F. Supp. at 965. The tortious act itsdlf, and not the conspiracy,
establishes the point of accrud. Id. *‘To permit [aplaintiff] to wait and toll the running of the Satute
samply by asserting that a series of separate wrongs were committed pursuant to a conspiracy would be
to enable him to defeat the purpose of thetime-bar.”” Id. at 966 (quoting Singleton, 632 F.2d 185,
192 (2d Cir. 1980)).

Accordingly the court must ook to the specific wrongs complained of to determine the date
each cause of action accrued. All of Assega’ s clams relate to the following actions: (1) thel997
temporary restraining order, (2) the modification of that order in 1998, (3) Assegal’s arrest in Apil

1998, and (4) the June 2000 nolle of the charges pending against him.



Asxgal iscorrect that his claim of maicious prosecution istimely. This has nothing to do with
the date on which the dleged conspiracy ended, but is smply because the satute of limitation for a
malicious prosecution dam garts to run only when the underlying crimind action is conclusvely

terminated. Murphy v. Lynn, 53 F.3d 547, 548 (2d Cir. 1995). The charges against Assegal were

nolled in June 2000. Because this suit was filed in June 2001, gpproximately a year after that dismissd,
the statute of limitations does not bar Count Three of the Complaint.

All of the other wrongful actions adlegedly done to Assega had occurred by, at the latest, April
1998 —the date of hisarrest. Therefore, Assegal’ s clams relating to the deprivation of his First
Amendment rights, false arrest and false imprisonment had accrued by April 1998 and, Snce Assegal’s
complaint was not filed until July of 2001, are barred by the three-year Satute of limitations.

Because the statute of limitations bars al of Assegai’sfederd clamsrelated to the restraining
order and the arrest, the defendants motions for summary judgment are granted as to Counts One,

Two, Four, and Six (except as Count Six relates to defendant Matthew Borrelli, discussed below).

B. Malicious Prosecution

Assegal contends that the defendants conspired againgt him to deprive him of his congtitutiona
rights by mdicioudy prosecuting him on charges of crimina trespass and violations of arestraining
order. Hefurther clamsthat anolle of the charges was a sufficient digpogition in hisfavor to dlow him
to state a claim for malicious prosecution.  The defendants contend that the nolle of June 30, 2000 was
merdly aqudified dismissal of the charges againgt him and not a conclusive determination as to his guilt
or innocence. Therefore, the defendants maintain that summary judgment should be granted for Count

Three because Assegal hasfailed to sate a clam for mdicious prosecution.



Courtsin the Second Circuit have consstently held that “in order to prevail on a cause of action
for fase arest or maicious prosecution, a plaintiff must prove that the underlying crimina proceeding

terminated in hisfavor.” Birdsdl v. City of Hartford, 249 F. Supp. 2d 163, 171 (D. Conn. 2003). The

plaintiff has the burden of proving that the state prosecution ended in his or her favor. Singleton v. City
of New York, 632 F.2d 185,193 (1980). Proceedings are “terminated in favor of the accused” only
when thair find digpogtion is such asto indicate the accused is not guilty. 1d. Infact, aperson “who
thinks there is not even probable cause to believe he committed the crime with which he is charged
must pursue the crimind case to an acquitta or an unqudified dismissd, or se waive his section 1983

cdam.” Roeschv. Otarola, 980 F.2d 850, 853 (2d Cir. 1992).

A nolleisnot afind digpogtion in the plaintiff’ s favor for the purposes of amdicious
prosecution clam. “An adjournment in contemplation of dismissd, like a consent decreg, involvesthe
consent of both the prosecution and the accused and |eaves open the question of the accused’ s guilt.”
Singleton, 632 F.2d at 193. A nolleis amply a statement by the prosecution that it will not be pursuing
the case a thistime; it does not foreclose the possibility that, if prosecuted, the plaintiff would have
been found guilty.

Because Assegal consented to have the crimind charges againgt him nalled, he forfeited his right
to later bring aclam for mdicious prosecution. The nolle entered on June 30, 2000 was not a sufficient
dispostion in favor of Assegal to dlow him to state aclaim for maicious prosecution. Therefore, the

defendants motion for summary judgment on Count Three is granted.

C. Defendant Borrédli



On or about March 31, 2002, Assegal amended his complaint to add a claim that Matthew
Borrdli had retdiated againgt him for filing this lawsuit by migtreating Assega’ s wife and daughter.
Assegal contends that Borrelli unreasonably suspended his daughter after she was involved in an
dtercation with another sudent. Furthermore, Assegai maintains that when his wife went to spesk with
school officids about ending her daughter’ s suspension, her requests were unfairly denied. Assegal
brings this clam under 42 U.S.C. § 1985, assarting that Borrdli, through his trestment of Assegal’s
wife and daughter, retdiated againgt Assegal and attempted to intimidate Assegal and hisfamily to
prevent him from going forward with this suit.

After amending his complaint with no apparent purpose other than to add Borrelli asa
defendant, Assegal neglected to serve Borrelli with a summons and complaint. This defect was raised
by the other defendants in their answer to the amended complaint, filed on October 2, 2002, and again
in their motions for summary judgment. Despite receiving this notice, Assegal declined ether to serve
Borrdli or to petition the court for an extension of time in which to do so.

It is now seventeen months since Assegal was made aware of this defect (assuming he received
no notice prior to the other defendants answer), and amost two years since the filing of the amended
complaint that named Borredli. Assegal iswel beyond the 120-day time limit for service of process set
forth by Federd Rule of Civil Procedure 4(m). In accordance with thet rule, dl of the Complaint's

camsagaing Borrdli are dismissed.



D. StateLaw Claims
To the extent Assegai’ s complaint asserts state common law causes of action, | declineto
exercise supplementd jurisdiction over them, Snce no federad damsremain. See United Mine

Workers of Americav. Gibbs, 383 U.S. 715 (1996). All Assega’s date law clams, including Count

Five, are therefore dismissed without prejudice.

V. Conclusion
For the foregoing reasons, the defendants motions for summary judgment (docs. # 41 & 44)
ae GRANTED. Inaddition, al clams againg defendant Borrdli and dl state law clams are

DISMISSED without prgudice. The clerk shdl closethefile.

It is so ordered.

Dated at Bridgeport, Connecticut this 4™ day of March 2004.

/9 Sefan R. Underhill
Sefan R. Underhill
United States Didtrict Judge
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