UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Dougl as DOBSON
v, E No. 3:99cv2256 (JBA)
HARTFORD FI NANCI AL SERVS. | :

et al.

MEMORANDUM OF DECI SI ON ON
CROSS- MOTI ONS FOR SUMVARY JUDGMVENT
[ Doc. ## 47, 53, 57, 75]
| nt roducti on
Plaintiff Douglas Dobson is a disabled anesthesi ol ogi st
whose nonthly long termdisability (“LTD’) paynents of $10, 000
per nmonth were withheld for over a year while defendant Hartford
Life and Acci dent |nsurance Conpany (“Hartford”) clainmed to be
seeki ng additional proof of his continued disability. Dobson
clains that Hartford i nproperly denied himand the purported
cl ass nenbers interest owed to themunder the ternms of the LTD
plan on retroactive benefits paynents, in violation of ERI SA §
502(a)(1)(B), 29 U.S.C. 8§ 1132(a)(1)(B), and clains that Hartford
failed to informhimor the putative class nenbers of the
exi stence of an “ex gratia” practice of paying such interest on
request and under certain circunstances, in breach of Hartford' s
fiduciary duty, in violation of ERISA § 502(a)(3), 29 US.C 8§
1132(a)(3). Plaintiff also asserts a class and individual 8§
502(a)(3) breach of fiduciary duty claimbased on Hartford's
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refusal to pay accrued interest for wongfully w thheld benefits,
seeki ng such interest or disgorgenent of Hartford' s profits on
such wthheld sunms. Plaintiff has noved for class certification
[ Doc. # 53] and for summary judgnent on the class clains [Doc. #
47]. Hartford has cross-noved for summary judgnent on
plaintiff’s clains for interest under 8 502(a)(1)(B) and §
502(a)(3) [Doc. # 57] and on the 8 502(a)(3) class claimalleging
unl awf ul non-di scl osure of the ex gratia paynent policy [Doc. #
75] .

Oral argunment on the cross-notions was held on January 7,
2002. The next day, the Suprenme Court issued its opinion in

Geat-West Life & Annuity Insurance Co. v. Knudson, _ US _ |,

122 S.Ct. 708 (2002), and the day follow ng, the Second Crcuit

deci ded Dunnigan v. Metropolitan Life Ins. Co., 277 F.3d 223 (2d

Cr. 2002). The Court invited supplenmental briefing on the

i npact of these two decisions, which indisputably altered the

| andscape for plaintiff’s ERISA clains. The question for this

Court, however, is the scope and extent of these changes.
Plaintiff clains that Dunni gan now conpel s sunmary j udgment

in his favor on his clains under 8 502(a)(1)(B) or alternatively

for the 8 502(a)(3) claimfor interest. Defendant, in turn,

argues that Dunnigan’s holding is no |longer good law in |ight of

Knudson. For the reasons di scussed bel ow, the Court agrees with

both parties in part and disagrees in part. Defendant’s notions



for summary judgnent are granted as to the class clains under 8§
502(a)(1)(B) and 8 502(a)(3), and the ex gratia practice claim
under 8 502(a)(3), and denied as to the 8 502(a)(3) claimfor
i ndi vidual relief for breach of fiduciary duty. Plaintiff’s
nmotion for summary judgnent is denied, and the notion for class

certification is deni ed as noot.

1. Factual background

Dr. Dobson was enpl oyed as an anesthesi ol ogi st with West
Central Anesthesiology Goup, Ltd. until he becane disabled in
1993 due to obstructive sleep apnea which | ed to excessive
dayti me sommol ence. Dobson is a participant in West Central’s
long termdisability plan (“the Plan”), which provides disability
benefits through an insurance policy issued by Hartford.

Hartford originally approved plaintiff’s claimfor LTD
benefits, and began paying hima nonthly benefit of $10, 000, |ess
tax wi thholding, in 1993. However, on April 7, 1997, Hartford
informed plaintiff that his benefits would be term nated
effective March 31, 1997 due to | ack of proof of continuous
disability. Plaintiff was invited to submt additiona
docunent ati on supporting his claimof continued disability, and

was infornmed that the file would be closed if Hartford did not



receive the requested information within the next thirty days.?
Al t hough plaintiff did submt additional information, both
he and his doctor, David Mirdy, asserted that because plaintiff’s
disability resulted fromcrani of acial abnormalities which would
not be expected to change favorably over tine, additional
clinical testing was unnecessary. Hartford, however, maintained
t hat because Dr. Murdy’ s diagnosis relied on testing perforned
prior to the date of onset of disability, the docunentation was
i nadequate and a current exam nati on and di agnosis was required.?
Hartford did not, however, deny plaintiff’s claimfor
benefits outright. Instead, it clained to have “suspended”’
benefits, and refused plaintiff’s request for docunentation
supporting the term nation of benefits, taking the position that
because the claimwas not actually denied, plaintiff was not yet
entitled to reviewthe claimfile docunents.® On Cctober 3,
1997, Hartford determned that plaintiff’s proof of |oss was

insufficient, and finally informed plaintiff of his right to

1See HART 5848 (April 7, 1997 Letter from Dana Bai occhi to Dougl as
Dobson). (Excerpts fromthe claimfile referenced herein are attached at Ex.
H to the Second Decl arati on of Dan Fei nberg, Doc. # 86.)

2See HART 5815 (April 30, 1997 Letter from Dana Bai occhi, LTD Seni or
Benefits Manager, to Dougl as Dobson); HART 5770 (May 30, 1997 Letter from
Dougl as Dobson to Dana Bai occhi); HART 5754 (July 14, 1997 Letter from
Marcel la Curtis, O aim Exam ner, to Dougl as Dobson).

3See HART 5749 (July 22, 1997 Letter from Marcella Curtis to Dougl as

Dobson); Dep. of Bruce Luddy, vol. 2 (“Luddy Dep. 11”7) at 177.
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appeal that determ nation.* Plaintiff requested review of the
deni al pursuant to ERI SA 8§ 503 and Departnent of Labor
regul ations, and requested that Hartford reinstate his LTD
benefits pending the outconme of the review process because those
benefits were his famly’'s primary source of incone. Hartford
refused to do so.

During the fall of 1997, plaintiff was seen by Dr. CGuillerno
doPico, at the Sleep Disorders Cinic at the University of
W sconsin. Dr. doPico diagnosed plaintiff as disabled for
performance of his occupation as an anest hesiol ogi st due to
excessi ve daytime somol ence, and noted that “[a]lthough the
cause of his excessive dayti ne somol ence may be just obstructive
sl eep apnea, which is actually quite significant and worse than
in 1993, | feel that it is actually multifactorial. . . . In ny
opi ni on, the pathogenesis of his sleep disorder is very conpl ex.
It does include obstructive sl eep apnea, sleep paralysis, altered
sl eep hygi ene, phase shifting, and perhaps ‘idiopathic
hypersomia.’”® Despite this conclusion fromDr. doPico,
Hartford did not reinstate benefits, but instead requested the

actual test results for review ® requested a second opinion from

4See HART 5731-33 (COct. 3, 1997 Letter from Marcella Curtis to Dougl as
Dobson) .

SHART 5723 (Sept. 27, 1997 Letter from Gulliernmo doPico to David
Mur phy) .

6See HART 5717 (Qct. 14, 1997 Letter from Marcella Curtis to Mark
DeBof sky) .



a Dr. Corson based on his independent review of Dobson’s nedi cal
hi story and recent test results;’” and on Novenber 24, 1997,
denied plaintiff’s claimagain based on Dr. Corson’ s statenent
t hat Dobson had not undergone “an evaluation by a board certified
sl eep specialist at an accredited sleep center,” and therefore
the proof of loss was insufficient.® Plaintiff was again
informed of his rights to appeal under ERI SA.°

On January 8, 1998, plaintiff’s counsel wote to Ms. Curtis,
a Hartford CaimExamner, informng her that Dr. Corson was
incorrect: there is no board certification of sleep specialists
recogni zed by the Anerican Board of Medical Specialities, and the
University of Wsconsin is an accredited sleep center. In
addition, Dr. doPico wote independently to Ms. Curtis to express
his indignation at the cursory — and i ncorrect — concl usions
reached by Dr. Corson.'® On May 8, 1998, Hartford wote to
plaintiff informng himthat it had concluded the appeal in his
favor and that his benefits would be reinstated effective Apri

1, 1997. Hartford provided no explanation for the change in its

'See HART 5704 (Nov. 6, 1997 Letter from Marcella Curtis to Denise
Thi ede, RN).

8See HART 5689 (Nov. 24, 1997 Letter from Marcella Curtis to Mark
DeBof sky). The report fromDr. Corson was not included in the clains file
produced by Hartford to plaintiff, and plaintiff has not received a copy of
Dr. Corson’s report to date. See Second Dec. of Dan Feinberg, 1 5.

°ld.

10See HART 5644-49 (Jan. 8, 1998 Letter from Mark DeBofsky to Marcella
Curtis).



position. On April 22, 1998, plaintiff was paid twelve nonths of
retroactive benefits, plus the currently due paynent for Apri
1998, in a | unp-sum paynent of $130, 000, |ess tax w thhol ding,

W t hout interest.

Bruce Luddy, a Hartford Manager whose duties include
managi ng the staff that handles LTD clai mappeals, stated in his
deposition that while as a general practice Hartford does not pay
interest on retroactive benefits, Hartford does have an informa
practice of paying interest on certain retroactive LTD benefits
paynents, which it refers to as “ex gratia” paynents.!! These
paynments are made under benefit code 786. This code is used to
“allow for an outflow of noney that has no other |edger |ocation
in Hartford' s records.”' There is no witten policy that
governs Hartford' s determ nation to nmake interest paynents, and
the Pl an docunents contain no reference to any such policy or
practice.'® Under this “policy,” Hartford considers specific
requests for interest and nmakes a paynent if it determ nes that
the circunmstances of the clains handling warrant such a

paynent .  Bruce Luddy further explained in his affidavit that:

MEx gratia: Act of grace; as a matter of grace, favor or indul gence;
gratuitous. A termapplied to anything accorded as a favor; as distinguished
fromthat which my be demanded ex debito, as a matter of right. Blacks Law
Dictionary 573 (6'" Ed. 1990).

2Supp. Aff. of Bruce Luddy, ¥ 2.

13See Luddy Dep. | at 48-55, 61

41 d. at 61-67.



In situations where a claimant, their representative,
or a third-party such as the Plan Sponsor, nekes a claimfor
the paynent of interest, Hartford reviews the participant’s
claimfile and Hartford’ s handling of the claimto make a
determ nation as to whether to settle the dispute. There
are other factors, unrelated to the actual LTD claimthat
Hartford may consider in making its business decision. For
exanpl e, there are instances where the request for an “ex
gratia” paynent m ght be nade by the Plan Sponsor, Plan
Adm ni strator, or the insurance broker who services the
account in question. |In those situations, Hartford may
wei gh the business relationships involved in determ ning
whet her to nmake an “ex gratia” paynent.

Hartford does not have any witten policies or
gui delines regarding “ex gratia” interest paynents nor does
any one corporate officer or director make all such
decisions. |Instead, in each instance, Hartford wei ghs the
relative costs and benefits involved in resolving the
di spute, and in sone circunstances an “ex gratia” interest
paynment may be nmade. In each instance where an “ex gratia”
paynment of interest is made, Hartford does not admt
liability for the paynent of such interest. Further,
Hartford generally obtains a release fromthe claimant in
connection with the dispute.?®

Hartford mai ntains that any paynent of interest under this

Luddy Aff. 97 3-4. Plaintiff argues that the Court shoul d reject
Luddy’s affidavit testinony as contradictory of his deposition testinony.
Luddy was asked in his deposition:

Q . . Are there any practices, formal or informal, that Hartford
folloms in determ ning whether to pay interest on retroactlve benefits
under long-termdisability policies?

A Yes.
Q Wiat are those?

A If there is a request for interest, we'll consider the circunstances
of the claim the circunstances of the claimhandling is a better way to
put it, and in some circunstances agree to the request.

Luddy Dep. | at 61-62. Luddy was not asked whet her the claimhandling was the
excl usi ve consideration, however, and the additional factors outlined in the
affidavit woul d appear to be enconpassed within the “circunstances of the
clainf to which Luddy originally referred. Thus the affidavit testinony,
whil e nore detailed, does not contradict his deposition testinony, and will be
consi der ed.



informal practice is not paid pursuant to any provision of the
applicable LTD policy.15

Hartford' s record-keepi ng does not always di stinguish
bet ween interest paynents nade as a result of litigation and
paynments made under the ex gratia policy, and plaintiff’s counsel
represents that based on his review of the claimfiles provided
by Hartford, Hartford has nmade ex gratia paynents in three to
five instances since 1998.17 At |east one letter from
plaintiff’s counsel requested interest on the w thheld
paynents, ® and Bruce Luddy stated in his deposition that a
clai mtant was not required to renew the request for interest
foll ow ng paynent of benefits in order to be considered under the
ex gratia policy.' Dr. Dobson did not renew his request for
interest follow ng the paynment of the lunp sumin April 1998, and

was not paid interest under Hartford s ex gratia policy.

I11. Standard
Rul e 56(c) of the Federal Rules of Cvil Procedure provides
that summary judgnent “shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

16See Luddy Dep. at 71
7See Decl. of Dan Feinberg, { 10.

18See HART 5721 (Cct. 10, 1997 Letter from Mark DeBofsky to Marcella
Curtis).

9See Luddy Dep. Il at 157.



adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law”
Once the noving party’s initial burden has been net, the
non-novi ng party nust “go beyond the pl eadi ngs and by her own
affidavits, or by the ‘depositions, answers to interrogatories,
and adm ssions on file,’” designate ‘specific facts show ng that

there is a genuine issue for trial.”” Celotex Corp. v. Catrett,

477 U. S. 317, 324 (1986). In determ ning whether a genuine issue
of material fact exists, a court nust resolve all anbiguities and
draw al|l reasonabl e inferences agai nst the noving party. See

Mat sushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986); Parker v. Colunbia Pictures Indus., 204 F.3d 326, 332 (2d

Cr. 2000).

On cross-notions for summary judgnent “neither side is
barred fromasserting that there are issues of fact, sufficient
to prevent the entry of judgnent, as a matter of |law, against it.
When faced with cross-notions for summary judgnent, a district
court is not required to grant judgnent as a matter of |aw for

one side or the other.” Heublein, Inc. v. United States, 966

F.2d 1455, 1461 (2d Cr. 1993) (citing Schwabenbauer v. Board of

Educ. of O ean, 667 F.2d 305, 313 (2d Cr. 1981)). “Rather, each

party’s notion nmust be examned on its own nerits, and in each
case all reasonable inferences nmust be drawn against the party

whose nmotion is under consideration.” NMbrales v. Quintel
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Entertainment, Inc., 249 F.3d 115, 121 (2d GCr. 2001) (citing

Schwabenbauer, 677 F.2d at 314).

| V. Di scussi on

A ERI SA 8 502(a)(1)(B) claimfor interest owed on past-
due LTD benefits as a termof the LTD Pl an

Plaintiff noves for sunmary judgnment on the claimthat
Hartford breached the ternms of the LTD Plan by w thhol di ng
interest on retroactive benefits, or alternatively, that interest
in conpensation for retroactive paynents should be treated as an
inmplied termof the Plan.?® Hartford has cross-noved for sumary
j udgnment on these clains, arguing that the Plan terns do not
provide for interest, that absent any such provision, interest is
an extra-contractual renedy inperm ssible under ERI SA, and that
the Court should not create an inplied interest term

The first issue is the appropriate standard of review of
Hartford' s interpretation of the Plan | anguage. Hartford clains
that the appropriate standard of review is whether its
determ nation was arbitrary and capricious because it is granted

full discretion under the Plan to determne eligibility for

2%\Whet her the retroactive |unp-sum paynent is “late” depends on whet her
it was tinmely paid under the ternms of the Plan. As this is in dispute, the
Court refers to the |unp-sum paynent as a “retroactive” paynent except where
plaintiff alleges that the paynments were wongfully withheld by Hartford, as
in his individual § 502(a)(3) claim
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benefits.?? See Firestone Tire & Rubber Co. v. Bruch, 489 U.S.

101, 109 (1989). “Where the plan reserves such discretionary
authority, denials are subject to the nore deferential arbitrary

and capricious standard.” Kinstler v. First Reliance Std. Life

Ins. Co., 181 F.3d 243, 249 (2d Cr. 1999). In contrast, under

the de novo standard of review, courts apply “traditional

principles of contract interpretation,” Sharkey v. U tramar

Enerqgy Ltd., 70 F.3d 226, 230 (2d G r. 1995), and “unanbi guous

| anguage in an ERI SA plan nust be interpreted and enforced in

accordance with its plain neaning.” Aranony v. United Way

Repl acenent Benefit Plan, 191 F.3d 140, 149 (2d Cr. 1999).

Not wi t hst andi ng the grant of discretion to Hartford in the
Pl an | anguage, plaintiff argues that no deference is owed to
Hartford' s plan interpretation because of the financial conflict
of interest that results fromHartford s desire to retain the
i nvestnment income on withheld benefits pending appeal. According
to plaintiff, this financial interest inpermssibly colors
Hartford' s interpretation of the Plan | anguage and renders it
suspect. Defendant maintains that plaintiff’s conclusory
allegations of a conflict of interest are insufficient as a
matter of law to trigger the higher standard of review

In Bruch, the Suprenme Court held that an alleged conflict of

21The Plan clearly provides that “The Hartford has full discretion and
authority to determne eligibility for benefits and to construe and interpret
all terms and provisions of the Plan.” LTD Plan at 3.
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i nterest does not actually change the standard of review but
i nstead becones “a facto[r] in determ ning whether there is an
abuse of discretion.” 489 U S. at 115 (internal quotations
omtted). Thus, the appropriate standard of review here appears
to be whether Hartford' s interpretation is an abuse of
di scretion. However, under either the nore stringent de novo
standard or the deferential abuse of discretion standard, the
Pl an | anguage in dispute here permts only one reasonable
interpretation.

The parties agree that extra-contractual renedies for
breaches of Plan terns are not avail able under 8 502(a)(1)(B)

See Massachusetts Mutual Life Ins. Co. v. Russell, 473 U S. 134,

144 (1985) (noting that “the statutory provision explicitly
authorizing a beneficiary to bring an action to enforce his
rights under the plan — 8 502(a)(1)(B) . . . — says nothing about
the recovery of extracontractual danages, or about the possible
consequences of a delay in the plan adm nistrators’ processing of

a disputed claint); Lee v. Burkhart, 991 F.2d 1004, 1009 (2d Cr

1993). Wiile it is further undisputed that the Plan itself
contains no express nention of interest owed on retroactive
benefits paynents, the parties disagree as to whether plaintiff’s
claimfor interest is properly characterized as extra-contractual
or is instead an inplicit termof the Plan itself.

Plaintiff argues that the paynent of interest is required as

13



part of the Plan itself, and therefore recoverabl e under §
502(a) (1) (B), because the Plan provides for paynent of accrued
benefits at the end of each nonth in which he was disabl ed.
Hartford, in turn, contends that absent an express plan provision
creating an obligation to pay interest, no such obligation
exi sts, relying on casel aw characterizing interest on del ayed
benefits as extra-contractual . ?

The rel evant Plan provisions here are as foll ows:

Article 1. Benefit Paynment Due to Disability

You wi Il be paid a nonthly benefit if:

(1) vyou becone Disabled while insured under this Plan;

(2) you are D sabled throughout the elimnation
peri od;

(3) vyou remain Disabled beyond the elimnation period;
and

(4) vyou submt Proof of Loss satisfactory to The
Hartford.

Benefits accrue as of the first day after the
Elimnation Period and are paid nonthly. No benefit will be
paid for any day on which you are not under the care of a
Physi ci an.

The Hartford will cease benefit paynent on the first to
occur of:

(1) the date you are no |onger Disabled;

(2) the date you fail to furnish proof that you are

22As discussed below, the district court cases relied upon by Hartford
for this proposition, including Dunnigan v. Metropolitan Life Ins. Co., 99 F.
Supp. 2d 307 (S.D.N. Y. 2000), have been called into question by the Second
Circuit’s recent decision vacating and remandi ng Dunni gan. Dunni gan, 277 F.3d
223 (2d Cir. 2002).
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conti nuously di sabl ed,;

(3) the date you refuse to be examned, if The
Hartford requires an exam nati on;

(4) the date you die;
* * %
Proof of Loss
Witten proof of |oss nust be sent to The Hartford

wi thin 90 days after the start of the period for which The
Hartford owes paynment. After that, The Hartford may require

further witten proof that you are still Disabled. |[If proof
is not given by the time it is due, it wll not affect the
claimif:

(1) it was not possible to give proof wthin the
required tinme; and

(2) proof is given as soon as possible; but

(3) not later than 1 year after it is due, unless you
are not l|legally conpetent.

* * %

The Hartford reserves the right to determne if Proof
of Loss is satisfactory.

Time Paynent of C ains
If witten Proof of Loss is furnished, accrued benefits

will be paid at the end of each nonth that you are Di sabl ed.

| f paynent for a part of a nonth is due at the end of the

claim it wll be paid as soon as witten Proof of Loss is

recei ved.

According to plaintiff, because Hartford s May 8, 1998
deci si on acknow edged that he had remai ned di sabl ed under the
terms of the Plan from March 31, 1997 forward, and Hartford then

paid himby [unp sumthe thirteen nonths benefits it had w thheld
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pendi ng appeal, it cannot be disputed that he was “di sabl ed”

wi thin the neaning of the Plan at the end of each nonth from
March 1997 through April 1998. Thus, plaintiff’s argunment goes,
Hartford breached the Plan twelve tinmes — at the end of each
mont h during which his benefits were wthheld — and Hartford is
required to reinburse himfor the tine-value equivalent of his
mont hly benefits by paying interest on these retroactive
benefits. Plaintiff’s position is prem sed on the idea that
interest is owed, as matter of contract |law, on benefits paid
mont hs or years after they have already becone “due.”

Faced with the proof of |oss provision, which reserves to
Hartford the right to determ ne whether sufficient proof of
disability has been provided, plaintiff argues that the “Benefit
Payment Due to Disability” section’s requirenent of satisfactory
proof of | oss does not override Hartford' s obligation to pay
accrued benefits at the end of each nonth that plaintiff was
disabled. In other words, plaintiff contends that the Proof of
Loss provision governs only whether benefits wll be paid, and
the Tinme Paynent of C ainms provision governs when they wll be
pai d.

Plaintiff’s argunment, relying in part on Canesco V.

Construction Laborers Pension Trust, 93 F.3d 600, 607 (9" Cir.

1996), ignores the fact that “whether” benefits will be paid is a

crucial predicate to determning when, if ever, the right to
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benefits has “accrued.” In Canesco, the pension plan at issue
provi ded that beneficiaries were eligible for benefits after
nmeeting certain age, hour and years of service requirenents, but
that benefits were to be paid only upon application. Wen the
plaintiff submtted a belated application and sought retroactive
paynents, the defendant denied the paynents, arguing that until
the application was submtted, the plaintiff was not eligible for
pension benefits, and thus no retroactive paynents were due.
Interpreting the pension plan, the Ninth Crcuit held that the
issue of eligibility for pension benefits was independent from

t hat of paynment of benefits because the plan guaranteed benefits
upon neeting the eligibility criteria, and nowhere conditioned
eligibility on subm ssion of an application. However, Canesco
did not hold that the plaintiff was entitled to paynent prior to
subm ssion of the required application, and thus Canesco’s
reasoning would apply only if Hartford had refused to pay
retroactively benefits for the nonths during which satisfactory
proof of | oss had not been supplied until afterwards.

The Court agrees with defendant that to accept plaintiff’s
theory of autonatic independent breaches at the end of each nonth
giving rise to an interest paynent obligation, the Court would
have to find that the Plan required Hartford to pay benefits at
end of each nonth regardl ess of whether the participant had

established conpliance with eligibility and coverage requirenents

17



of the Plan. While plaintiff argues that incorporating the proof
of loss requirenent into the time paynent clause would strip the
“nonthly benefit” termof neaning, plaintiff’'s proposed Pl an
interpretation is inpossible to reconcile with the various
eligibility requirenents that condition Hartford s obligation to
pay any benefit on satisfactory proof of |oss.

In Dunnigan v. Metropolitan Life Ins. Co., 277 F.3d 223 (2d

Cr. 2002), the Second Crcuit recently addressed a simlar claim
in dicta. The district court had held that because the policy
| anguage, simlar to that at issue in this case, did not
expressly provide for interest and conditioned paynent on
satisfactory proof of disability, benefits were not due or
accrued until such proof had been submtted, and therefore the
plan did not provide for recovery of the tine value of the

wi t hhel d benefits.?® The Second Circuit vacated the decision on
ot her grounds, but noted that the district court may have
“exaggerated [the] concern” that it would be difficult to
ascertain when benefits were due because the plan required

sati sfactory proof of |oss, observing that:

I n many instances, the plan adm nistrator would not need to
del ay paynents to ascertain whether the proof of claimof

2%In that case, the governing policy stated that “‘Wen we receive proof
that you are Disabled, we will pay a Monthly Benefit in accordance with the

Schedul e of Benefits.’” Dunnigan, 99 F. Supp. 2d at 316. A second provision
relied on by Ms. Dunnigan, was entitled “Time Limt for Paynment of dainf and
stated that “*If the witten proof of a claim (a) has been made on tine; and
(b) is satisfactory to us; we will pay the accrued benefits nonthly at the end
of the period for which they are due.”” 1d.
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disability was satisfactory. The Plan itself provides an
“Elimnation Period” of ninety consecutive days of

di sability before which no clains are payable. |If the claim
and proofs are filed during the Elimnation Period, it

provi des a buffer during which the clains and proofs may be
eval uated wi thout requiring any delay in paynent.

And if the claimand proofs are submtted either after,
or near the end of, the Elimnation Period so that the Pl an
adm ni strator mght require sone further tine to determ ne
whet her the proofs are satisfactory, a court could with
relative ease determ ne the duration of a reasonable period
thereafter, follow ng which an interest obligation m ght
arise. MetlLife does not contend that the timng of its
ul ti mate coverage deci sion depended on sonme change in
ci rcunstance over the intervening years, such as the
subm ssion of additional information, a change in diagnosis,
a change in coverage, policy or procedure, or a change in
medi cal know edge. Absent good cause shown by the Pl an
adm nistrator justifying a |longer period, it is arguable
that the ninety-day period specified by the regul ati ons of
the Secretary of Labor . . . for the making of such
determ nations, defines the duration of the reasonable
period during which the Plan is not chargeable with
i nterest.

277 F.3d at 230-31 (enphasis added).?*

Plaintiff cites this |anguage in support of his alternative
cl ass claimbased on the theory that long-termdisability plans
contain “an inplied termrequiring that the plan adm ni strator
determine within a reasonable period of time whether proof of
| oss was satisfactory or pay interest on any benefits del ayed
after expiration of that time.” Pl. Supp. Br. at 6. However
despite plaintiff’s urging, the Court does not find in this

| anguage a hol ding that any paynent outside the Secretary of

24Because the Second Gircuit found that plaintiff was entitled to
i nterest under 8 502(a)(3) to conpensate her for the unreasonable delay in
paynment, it expressly declined to resolve whether the § 502(a)(1)(B) claim
permtted recovery of interest. See id. at 231.
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Labor’s regulations is unreasonable. Instead, the Second G rcuit
sinply observed that it would be possible to ascertain a point at
which it becane unreasonable for MetLife to continue to insist
that satisfactory proof of |oss had not yet been submtted, after
whi ch an interest obligation mght arise. Although the Court
certainly could determ ne the point at which a clainmnt such as
Dr. Dobson had submtted sufficient proof of |oss after which
Hartford' s conti nued deni al was unreasonable, plaintiff argues
that the Court should find that he and the class are entitled to
summary judgnent because any delay after the periods specified in
t he Departnent of Labor regul ations i s unreasonabl e,
notw t hstandi ng the specific provisions of the LTD Plan that
grant Hartford the right to determ ne whether satisfactory proof
of | oss has been submitted.? Wile the Departnent of Labor
regul ati ons may i ndeed provi de gui dance as to the reasonabl eness

of the timng of Hartford s deci si onmaki ng, even under the

2>Not ably, plaintiff's claimhere is not based on an allegation that his
benefits were wongfully withheld because Hartford acted arbitrarily and
capriciously in suspending his benefits wi thout any nedi cal basis and then
unreasonably refusing to reinstate them Although plaintiff does concede in
hi s suppl enental notion, as he nust, that recovery for any class nenber would
be subject to determ ning “when Hartford recei ved proof of disability,” Pl
Supp. Br. at 16, plaintiff’'s alternative class (for which he seeks sunmary
judgment) is cast in ternms of a per se violation for anyone receiving paynents
after the regulatory tinme period expired. By proposing that defendant can at
sonme later point offer evidence as to each class nenber on the justification
for payment delays, plaintiff necessarily denonstrates why this clai mcannot
be appropriate for class disposition, i.e., it lacks commonality of fact or
| aw, except as proposed to be predicated on per se unreasonabl eness. Thus the
claimmust be either one of per se unreasonabl eness, or an individual claim
that is not susceptible to class treatnent. Therefore, because plaintiff
seeks cl ass recovery, the Court construes the claimas a per se claimof
unr easonabl eness.
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reasoni ng of Dunnigan, plaintiff’'s clains of entitlenent to
summary judgnent on this class claimnust fail, as the
determ nation of whether Hartford | acked justification for
wi t hhol di ng benefits after that time period expired would require
an individualized determ nation of the circunstances under which
Hartford assessed the proof of |oss submtted by each putative
class nmenber. As plaintiff’'s claimis based on a per se
al | egati on of unreasonabl eness, however, the Court finds that
Hartford is entitled to summary judgnent in its favor because it
is not automatically a violation of the Plan to delay paynent of
LTD benefits while requesting satisfactory proof of |oss, and
absent any | ate paynent that anounts to a Plan violation,
plaintiff has no entitlenent to interest. 25

Al ternatively, plaintiff argues that the Court should find
that Hartford has breached an inplied termof the Plan requiring
paynment of interest on all retroactive paynents of benefits.
Again, this class claimseeks a per se renedy for the delay
occasioned by the retroactive paynents, rather than a renedy for
unreasonabl y del ayed benefits based on the clains handling in Dr.

Dobson’s particular case. Plaintiff argues that because a | ong-

26The difference in procedural posture between this case and Dunnigan is
significant. 1In Dunnigan, the |lower court had granted a notion to dismss,
notwi t hstanding plaintiff’s allegation that her benefits had been unreasonably
wi thheld for a five year period; here, in contrast, plaintiff seeks summary
judgrment on a class claimbased on the position that any del ay past the the
expiration of the regulatory period is unreasonable, even though Dunni gan
recogni zed that a delay is only unreasonable if Hartford | acked good cause.
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del ayed | unp-sum paynent of nonthly disability benefits does not
serve the purpose of replacing an injured plan participant’s | ost
mont hly wages, an inplied termfor paynent of interest is
necessary to prevent the prom se of a nonthly benefit from being
rendered illusory.

However, plaintiff cites no cases in which a provision for
paynment of interest for the tinme value of noney w thheld pendi ng
determ nation of qualification for benefits, regardl ess of when
t he paynents actually becane unreasonably untinely, has been
inplied under 8 502(a)(1)(B). The Dunnigan dicta, relied on by
plaintiff, does not support this claimas the Second Circuit’s
di scussion of the availability of interest as an inplied term was
based on a theory that “unexcused delay can give rise to an
obligation to pay interest.” 277 F.3d at 230 n.5 (enphasis
added) .? As defendant notes, inplication of a per se renedy for
the tine |lapse would significantly alter the terns of the Pl an
and woul d substantially expand the renedies to which plaintiff is
otherwi se entitled under 8 502(a)(1)(B), i.e., the benefits owed
under the terns of the Plan.

Finally, although the Second Crcuit in Dunnigan noted in a

footnote that “entitlenent to interest is not consequenti al

2Pl aintiff also argues that Fotta v. Trustees of the United M ne
Wrkers of Am, 165 F.3d 207, 213 (3d Cr. 1998), suggests that a provision
for payment of interest should be inplied in ERI SA plans under 8§ 502(a)(1)(B)
under these circunstances. |In Fotta, however, the plaintiff brought suit
under 8§ 502(a)(3), and the Third Grcuit, like the Second, suggested only that
interest on |late paynents might be an inplied contractual term
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damages,” 277 F.3d at 239 n.5, and therefore presumably not
within the category of extra-contractual or conpensatory damages
for which recovery is foreclosed by Russell,? as Hartford
observes, it is difficult to reconcile this statenment with the
consi stent treatnent of pre-judgnent interest in ERI SA cases as
equitable relief available to prevent unjust enrichnment and
conpensate the beneficiary for the lost tinme-value of inproperly

wi t hhel d benefits. See, e.q., Algie v. RCA d obal

Communi cations, Inc., 891 F. Supp. 875, 898 (S.D.N. Y. 1994) (pre-

judgment interest is available equitable relief) (citing Katsaros

v. Cody, 740 F.2d 270, 281 (2d Cir. 1984)), aff’d, 60 F.3d 956

(2d Cir. 1995); Mendez v. Teachers Ins. & Annunity Ass’'n & Ret.

Eq. Fund, 982 F.2d 783, 790 (2d G r. 1992) (sane); Katsaros, 740
F.2d at 281 (“it is well-settled that ERI SA grants the court w de
di scretion in fashioning equitable relief to protect the rights
of pension fund beneficiaries including the award of prejudgnent
interest”). If pre-judgnment interest awarded to a beneficiary
who prevails on a claimfor wongfully withheld benefits is
equitable relief requiring the exercise of judicial discretion,

see Wckham Contracting v. Local Union No. 3 I BEW AFT-CI O 955

F.2d 831, 834-35 (2d Cr. 1992), the Court sees no rationale for

28\Whil e the court stated el sewhere in the opinion that “[wje disagree
with MetLife s contention that, under those precedents, interest on late
paynments nmust be seen as an award of noncontractual conpensatory danages
falling outside the scope of § 502(a)(3)(B)’s renedies,” id. at 229, that
di scussion was related only to whether interest was appropriate equitable
relief under § 502(a)(3).
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finding that the interest paynents sought here are a termof the
Plan itself, rather than an “extra-contractual” - in the sense of
not specifically provided for in the LTD Plan - renmedy for the

br each.

However, the Court need not resolve at this tine whether
interest, or pre-judgnent interest, is properly characterized as
only a conpensatory renedy for breach of contract or only an
equi table renmedy, or both, or could also be an inplied term of
any contract for paynent of noney, because, as previously noted,
plaintiff's class claimrests on an untenable contract analysis.
Even if interest were available under 8§ 502(a)(1)(B) for a plan
breach, because plaintiff’s class allegations do not constitute a
breach of the LTD Plan, defendant is entitled to sunmary judgnent
on plaintiff’s 8 502(a)(1)(B) claimand plaintiff’s cross-notion

i s denied.

B. ERI SA § 502(a)(3) claimbased on ex gratia paynments

Plaintiff also seeks summary judgnent on his claimthat
Hartford' s failure to disclose the terns of its ex gratia
“practice” or “policy” of making interest paynents in certain
cases upon request violated Hartford' s fiduciary duty, and seeks
injunctive relief requiring Hartford to disclose this materi al
information to plan participants and to have an i ndependent

fiduciary adjudicate any such unpaid interest clains nade by
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cl ass nenbers. Hartford has cross-noved for sunmary judgnent on
this claim arguing that the paynent of interest in settlenent of
a handful of disputed clainms does not ambunt to a “policy,” and
that the paynment of interest in those limted cases was a

busi ness deci sion and not a matter of clainms adm nistration, and
therefore does not trigger ERISA's fiduciary duty.

ERI SA requires a fiduciary to “discharge his duties with
respect to a plan solely in the interest of the participants and
beneficiaries.” ERI SA § 404(a), 29 U S.C. 8 1104(a). This
enconpasses “a duty to deal fairly and honestly with [plan]

beneficiaries.” Ballone v. Eastnman Kodak Co., 109 F.3d 117, 124

(2d Gr. 1997). To establish a claimfor breach of fiduciary
duty based on all eged m srepresentations about the terns of the
Plan, plaintiff nmust show (1) that defendant was acting in a
fiduciary capacity when it nmade the chall enged representations;
(2) that these constituted material m srepresentations; and (3)
that plaintiff relied on those m srepresentation to his

detrinment. See Varity Corp. v. Howe, 516 U S. 489 (1996);

Bal | one, 109 F. 3d at 126.

Plaintiff here does not allege that Hartford affirmatively
m srepresented the terns of the Plan; however, he maintains that
the fiduciary duty inposed under ERI SA enconpasses a duty to
provi de conplete and accurate informati on about all material Plan
terms even absent any specific request for information from a
pl an participant. Thus, according to plaintiff, because the Pl an
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itself does not informparticipants that they nay have a right to
i nterest on del ayed paynents, but Hartford does in fact make such
paynents on occasion, Hartford breached its fiduciary duty by not
informng all participants about the terns of its ex gratia
policy.

Hartford, however, has consistently maintained that there is
no right to delay interest under the terns of the Plan, and, as
di scussed above, the Court agrees with that reading of the Plan
| anguage. Thus, the participants were not deprived of
i nformati on about any rights they had under the Plan. 1In
contrast to those cases in which a breach of fiduciary duty has
been found where a fiduciary failed to informparticipants of
material ternms of their ERI SA plans or of material information
effecting their interests under an ERI SA plan, the undi sputed
evi dence here shows that Hartford' s discretionary and occasi onal
paynment of interest in a limted nunber of disputed cases over
the past three years (which Hartford describes as “settlenent”
even if not through litigation) sinply is not a termof the Plan
whi ch Hartford m ght otherwi se have a duty to disclose, nor does
it mterially inplicate participants’ interest in the Plan, as
there is no right to interest under the Plan. These paynents are

ex gratia, not ex debito.?®

%G ven this disposition, the Court does not need to reach Hartford's
alternative argunent that it was not acting as a fiduciary when naking the ex
gratia paynents.
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C. Plaintiff’s 8 502(a)(3) claimfor equitable relief

Finally, Hartford has al so noved for sunmary judgnment on
plaintiff's 8 502(a)(3) claimfor interest or disgorged profits
on wongfully withheld benefits on the grounds such a claimis
not permtted under ERI SA and alternatively that plaintiff has
failed to exhaust his adm nistrative renedi es because he did not
request paynent of interest through Hartford' s informal ex gratia
policy, and has not shown that such a request woul d have been

futile. The Court considers the exhaustion argunment first.

1. Exhaustion of adm nistrative renedies
The primary purposes of the ERI SA exhaustion requirenent are
to:

(1) uphold Congress’ desire that ERI SA trustees be
responsible for their actions, not the federal courts; (2)
provide a sufficiently clear record of adm nistrative action
if litigation should ensue; and (3) assure that any judicial
review of fiduciary action (or inaction) is made under the
arbitrary and capricious standard, not de novo.

Davenport v. Harry N. Abrans, Inc., 249 F.3d 130, 133 (2d G

2001) (quoting Kennedy v. Enpire Blue Cross & Blue Shield, 989

F.2d 588, 594 (2d Cir. 1993)). Thus, where a claimant fails to
exhaust internal renedies provided by the plan, the ERI SA claim
wll be dism ssed, absent a showing of futility or the denial of
meani ngf ul access to the clains procedures. |[d.

Here, it is undisputed that plaintiff’s counsel requested

paynment of interest in a letter sent October 7, 1997, and Bruce
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Luddy, manager of clainms appeals, stated in his deposition that a
request for interest need not be renewed follow ng the final
determ nation of eligibility for it to be considered under the ex
gratia policy. Thus, plaintiff could be said to have exhausted
his “renedi es” under the ex gratia policy. Miyre fundanentally,
however, defendant’s exhaustion argunent is inconsistent with its
position that the ex gratia policy is not a “policy” within the
meani ng of ERISA. |If defendant had no ERI SA policy with

adm ni strative appeal provisions, as manifested by its failure to
even informplaintiff about its ex gratia practice, plaintiff has
no exhaustion obligation. Accordingly, this claimis properly

before the Court.

2. Claimfor interest under ERI SA § 502(a)(3)

Oiginally, plaintiff pursued his 8 502(a)(3) claimseeking
as equitable relief a constructive trust on Hartford s profits on
the wongfully withheld benefits to renmedy the all eged breach of
fiduciary duty as an individual claim recognizing that the
determ nati on of whether (and when) Hartford had breached its
fiduciary duty was too individualized to permt adjudication as a
class claim Plaintiff now argues that he is entitled to sunmary
judgnent on a class claimunder 8 502(a)(3) because Dunni gan
“suggests that it is a presunptive breach of fiduciary duty for

an insurer to delay paynent of disability benefits beyond the
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time limts specified in the clainms procedure regulations.” Pl.
Supp. Br. at 2. Plaintiff therefore seeks injunctive relief
ordering Hartford “to disgorge its profits to all LTD plan
partici pants who received their benefits nore than 90 days
followng Hartford s receipt of a claimor 60 days foll ow ng
Hartford' s recei pt of a request for review unless Hartford can
establish that it had good cause to exceed these tine periods in
an individual case.” Pl. Supp. Br. at 10-11

Agai n, however, even if Dunnigan does establish such a
presunption, plaintiff’s proposed class definition necessarily
recogni zes that whether Hartford was justified in exceeding the
time limts in any particular case will require individualized
assessnent of the information available to Hartford wthin the
regul ation period, the conplexity of the claimof disability, and
other clains handling factors. Thus, the Court does not see any
material difference between plaintiff’s original individual 8§
502(a)(3) claimand his refashioned 8§ 502(a)(3) “class” claim
and for substantially the sane reasons as identified by the
district courts in Dunnigan, 99 F. Supp. 2d at 325-26; MDonal d

v. Pension Plan of the NYSA-ILA Pension Trust Fund, 153 F. Supp.

2d 268, 298-99 (S.D.N. Y. 2001); and Mner v. Enpire Blue

Cross/Blue Shield, 2001 W 96524, *4 (S.D.N. Y. Feb. 5, 2001), and

originally recognized by plaintiff in his opposition to sunmary
judgnent, the Court finds that class treatnent of this claimis
I nappropri ate.
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The Court now turns to defendant’s argunent that
di sgorgenent of profits is unavailable to renmedy the all eged
breach of fiduciary duty.
ERI SA § 502(a)(3) provides that:
A civil action may be brought . . . by a participant,
beneficiary or fiduciary (A) to enjoin any act or practice
whi ch viol ates any provision of this subchapter or the terns
of the plan, or (B) to provide other appropriate equitable

relief . . . (ii) to enforce any provisions of this
subchapter or the terns of the plan

Hartford acknow edges that the Second Circuit in Dunnigan
hel d that interest on inproperly wthheld benefits may be
appropriate equitable relief under 8 502(a)(3) where a plaintiff
proves a breach of ERISA or the plan: “Wen benefits are paid
only after the date on which the beneficiary was entitled to
receive themunder the ternms of the plan, the beneficiary has not
received the full value of what was prom sed and, to the sane
degree, the plan has realized an unjust enrichnent (assum ng the
| ateness was unjustified). An award of interest in such
ci rcunst ances serves as an equitabl e make-whol e renedy.” 277
F.3d at 229. The Second Crcuit also held that “[u]nless such a
delay is justified, we see no reason why it does not constitute a

breach of fiduciary duty.” 1d. at 230.3° Hartford, however

30The Seventh and Third Crcuits have sinilarly held that interest on
wrongful | y del ayed payments coul d constitute appropriate equitable relief
under 8 502(a)(3), see dair, 190 F.3d 495 (7" Gr. 1999); Fotta, 165 F.3d
209 (3d Cir. 1998), and the Eighth Grcuit has inpliedly recognized that a
claimfor interest on inproperly w thheld benefits based on a theory of unjust
enrichment could be actionable under 8§ 502(a)(3), see Kerr v. Charles F.
Vatterott & Co., 184 F.3d 938 (8" Gir. 1999).
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argues that these decisions incorrectly construe ERI SA and the
appl i cabl e Suprene Court precedent, and that a nonetary award of
interest for del ayed benefit paynents is never “appropriate

equitable relief,” relying on Massachusetts Miutual Life |Insurance

Co. v. Russell, 473 U. S. 134, 148 (1985), Mertens v. Hew tt

Associates, 508 U. S. 248, 255 (1993), and G eat-Wst Life &

Annuity Insurance Co. v. Knudson, = US _ , 122 S.C. 708

(2002) .

In Russell, the Suprene Court considered a claimunder 8§
502(a) (2)3 seeking conpensatory and punitive damages, brought by
Doris Russell, whose short termdisability benefits were
di sconti nued when the plan adm ni strator determ ned that she was
no | onger disabled, and then restored foll ow ng subsequent
exam nations which supported the conclusion that Russell was
i ndeed di sabled, at which tine a retroactive paynent of benefits
was made. 473 U. S. at 136. Although the plan adm nistrator paid

Ms. Russell “all benefits to which she was contractual ly

81« A civil action may be brought . . . by the Secretary, or by a
partici pant, beneficiary or fiduciary for appropriate relief under section
1109 of this title.” ERI SA § 502(a)(2), 29 U S.C. 8§ 1132(a)(2). ERISA §
409(a), 29 U S.C. 8§ 1109(a) provides liability for breaches of fiduciary duty
as follows:

Any person who is a fiduciary with respect to a plan who breaches any of
the responsibilities, obligations or duties inposed upon fiduciaries by
this subchapter shall be personally liable to make good to such plan any
| osses to the plan resulting fromeach such breach, and to restore to
such plan any profits of such fiduciary which have been nmade through use
of assets of the plan by the fiduciary, and shall be subject to such
other equitable or renedial relief as the court may deem appropri ate,

i ncludi ng renoval or such fiduciary. A fiduciary may al so be renoved
for a violation of section 1111 of this title.
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entitled,” she sought relief for the injuries she allegedly
suffered as a result of the inproper refusal to pay benefits from
the tinme when her benefits were termnated until they were
restored.* According to Russell, the interruption of benefits
forced her disabl ed husband to cash out his retirenent savings
which in turn aggravated the psychol ogical condition that was the
cause of her disability. [1d. at 137.

The Ninth Crcuit concluded that Ms. Russell’s conpl aint
al l eged a cause of action under ERI SA §8 502(a)(2), reasoning that
the delay in processing the claimviolated the fiduciary’s
obligation to process clains in good faith and in a fair and
diligent manner, giving rise to a cause of action under 8§ 409(a),
29 U.S.C. 8§ 1109(a), which could be asserted by a beneficiary
under 8 502(a)(2). 1d. at 137-38. That court also found that
the statutory | anguage permtting “other appropriate equitable
relief” was broad enough to enconpass conpensatory and punitive
damages. 1d. at 138.

The Supreme Court reversed, holding that the renedies
specifically enunerated in 8 409(a) accrued solely to the benefit
to the plan, rather than the individual, and that the “catchal|l”

remedy phrase at the end could not be interpreted so broadly as

32The claimed inproprieties included: “(1) ignor[ing] readily available
medi cal evi dence docunenting respondent’s disability; (2) appl[ying]
unwarrantedly strict eligibility standards; and (3) deliberately [taking] 132
days to process her appeal, in violation of regulations pronul gated by the
Secretary of Labor.” [1d. at 137.
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to enconpass the renedies for an individual beneficiary. 1d. at
142.

The Supreme Court declined to inply a cause of action for
beneficiaries to enforce 8 409(a), concluding that:

The six carefully integrated civil enforcenent provisions
found in 8 502(a) of the statute as finally enacted .
provi de strong evidence that Congress did not intend to

aut horize other renedies that it sinply forgot to

i ncorporate expressly. . . . If in this case, for exanple,
the plan adm ni strator had adhered to his initial

determ nation that respondent was not entitled to disability
benefits under the plan, respondent woul d have had a panoply
of renedi al devices at her disposal. To recover the
benefits due her, she could have filed an action pursuant to
8 502(a)(1)(B) to recover accrued benefits, to obtain a
declaratory judgnent that she is entitled to benefits under
the provisions of the plan contract, and to enjoin the plan
adm nistrator frominproperly refusing to pay benefits in

the future. . . . In contrast to the repeatedly enphasized
purpose to protect contractually defined benefits, there is
a stark absence — in the statute itself and in its

| egislative history — of any reference to an intention to
aut horize the recovery of extracontractual danmages.

Id. at 146-47, 148.

This Court recogni zes the factual simlarity of Ms. Russel
and Dr. Dobson, but finds instructive the concurring Justices
enphasis on the fact that the Suprene Court did not reach the

question, later presented in Varity Corp. v. Howe, of whether any

ot her provision of ERISA particularly 8 502(a)(3), would provide
an individual cause of action for beneficiaries seeking equitable

relief for breach of fiduciary duty. See Russell, 473 U S at
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139, n.5.3

El even years later, the Suprene Court returned to that
guestion, and answered it in the affirmative, holding that
equitable relief may be avail able under 8§ 502(a)(3) for
i ndi vidual beneficiaries. Varity, 516 U S. 489. The Suprene
Court distinguished Russell, noting that Russell sought relief
only under 8§ 502(a)(2), and that the relief she sought was
conpensatory and punitive danages, rather than equitable. 1d. at
509- 10.

The Supreme Court enphasized that

[ We shoul d expect that where Congress el sewhere
provi ded adequate relief for a beneficiary's injury, there
will likely be no need for further equitable relief, in
whi ch case such relief normally woul d not be “appropriate.”

But that is not the case here. The plaintiffs in this
case could not proceed under the first subsection because
they were no | onger nenbers of the [Plan] and, therefore,
had no “benefits due [then] under the ternms of [the] plan.”
8 502(a)(1)(B). They could not proceed under the second
subsection because that provision, tied to 8 409, does not
provide a renmedy for individual beneficiaries. They nust
rely on the third subsection or they have no renedy at all.
We are not aware of any ERI SA-rel ated purpose that denial of
a renmedy woul d serve. Rather, we believe that granting a
remedy is consistent with the literal |anguage of the
statute, the Act’s purposes, and pre-existing trust |aw

33 ndeed, as the Russell concurrence noted, “while it may be that courts
generally may not find inplied private renedies in ERISA, the Court’s renmarks
have little bearing on how courts are to go about construing the private
renedy that Congress explicitly provided in § 502(a)(3).” 473 U.S. at 155
(Brennan, J., concurring). As Russell expressly declined reliance on §
502(a)(3), the dicta Hartford now relies on in support of its position that no
renedy is available under ERI SA for any delay in paynent of benefits, see 473
U S. at 144, does not address the possibility or extent of the equitable
relief available under § 502(a)(3) to redress wongful wthholding of benefits
in breach of the terns of the plan or ERI SA

34



Id. at 511.

Hartford argues that Varity conpels denial of plaintiff’s
claimfor unpaid interest based on its position that interest is
only permssible under ERISAif it is explicitly provided by the
Plan, and as plaintiff would have a claimfor interest under 8§
502(a)(1)(B) if it were a termof the Plan, plaintiff’s renedy
under 502(a)(1)(B) is adequate and use of 8§ 502(a)(3) is
i nappropriate. Hartford is correct that recourse to 8§ 502(a)(3)
is not necessary and thus is inappropriate where the breach of
the Plan for which an equitable renmedy is sought is the refusal
to pay benefits (including interest) owed under the terns of a
benefits plan, because 8§ 502(a)(1)(B) then provides an adequate
remedy. However, as discussed above, this Plan does not provide
for interest paynments on wongfully w thheld benefits.

Where the Plan does not provide the relief sought for a
breach of the Plan as a benefit due under the terns of the Plan,
whi ch woul d be recoverabl e under § 502(a)(1)(B), the catch-al
provi sion of 8 502(a)(3) may, under appropriate circunstances,
permt an equitable remedy for such a violation of the Plan. See
dair, 190 F.3d at 497 (“The plaintiffs al so sued under section
502(a) (3)(B), however, which authorizes suits to redress plan
violations, as distinct fromsuits to recover unpaid benefits.”).
Any ot her readi ng woul d render neani ngl ess the | anguage of §
502(a)(3), allowng a beneficiary or participant to bring a claim
“to obtain other appropriate equitable relief . . . to redress

35



[violations of ERISA or the terns of the plan] or . . . to
enforce any provisions of [ERISA] or the ternms of the plan.”
Hartford' s position that interest cannot be awarded under ERI SA
absent an express plan provision, which it relies on to arrive at
t he conclusion that interest can never be avail able under §
502(a)(3), thus begs the question whether interest on wthheld
benefits, or disgorgenent of a fiduciary’s profit on wongfully
wi thhel d benefits, may be “equitable relief” in any circunstance.

The Suprene Court in Mertens, construing the phrase “other
equitable relief” in 8 502(a)(3), held that this phrase refers to
those fornms of “relief that were typically available in equity
(such as injunction, mandanmus, and restitution, but not
conpensatory damages).” 508 U S. at 256. The plaintiffs in that
case sought to recover nonetary relief under 8§ 502(a)(3) froma
nonfi duci ary who knowi ngly participated in the breach of
fiduciary duty, and characterized their claimas “equitable”
because they sought make-whole relief traditionally available in
courts of equity under the comon |aw of trusts. [d. at 254-55.
Expressi ng doubt that ERI SA was viol ated by the know ng
participation of a non-fiduciary, the Suprene Court went on to
note that plaintiffs “do not seek a renedy traditionally viewed
as ‘equitable,” such as injunction or restitution. Al though they
of ten dance around the word, what petitioners in fact seek is

not hi ng ot her than conpensatory damages — nonetary relief for al
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| osses their plan sustained as a result of the alleged breach of
fiduciary duties. Money damages are, of course, the classic form
of legal relief.” 1d. at 255 (enphasis in original).?3

The Supreme Court recently revisited the issue of the scope
of “appropriate equitable relief” in Knudson. |In that case,
G eat-West (as an assignee of the rights of the Knudsons’ nedi cal
pl an) sought rei nbursenent from M. and Ms. Knudson for the
nmoney recovered on their personal injury clains by settlenent
whi ch had been paid into a trust to provide future nedical care,
under the ternms of the plan that required the Knudsons to
rei mourse Great-Wst settlenent proceeds up to the anount of
medi cal benefits paid by the plan. 122 S . C. at 711. The
Suprenme Court held that an injunction ordering the paynent of
money owed under the terns of the plan was not equitable relief,
observing that “petitioners seek, in essence, to inpose personal
liability on respondents for a contractual obligation to pay
nmoney — relief that was not typically available in equity.” 1d.

at 712-13. The Suprene Court first rejected the argunent that

34Since Mertens, courts, including the Second Circuit, have routinely
rejected clains for noney damages under § 502(a)(3). See, e.qg., Lee v.
Bur khardt, 991 F.2d 1004, 1011 (2d G r. 1993) (“Money damages are generally
unavail abl e under this section.”). However, where the relief sought is
equitable, the fact that the formof relief is nonetary does not automatically
precl ude recovery under 8§ 502(a)(3). See dair, 190 F.3d at 498 (“ERI SA does
not entitle a plan participant or beneficiary to seek damages (other than
unpai d benefits) for a violation of the terms of the plan, and the plaintiffs
here are seeking noney. But not all nmonetary relief is damages. Equity
someti nes awards nonetary relief, or the equivalent, and restitution is both a
| egal and equitable renmedy that is nonetary yet is distinct from damages.”)
(citations omtted, enphasis added).
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because the relief sought was cast in injunctive terns, it should
be considered equitable relief, noting that typically, “specific
performance of a contract to pay noney was not available in
equity.” 1d. at 713.

More significant for the purposes of the present dispute,
the Suprenme Court then went on to reject the argunent that
because the relief sought was restitutionary, it was appropriate
equitable relief. First, the Suprene Court recogni zed that “not
all relief falling under the rubric of restitution is avail able
in equity. |In the days of the divided bench, restitution was

available in certain cases at law, and in certain others in

equity.” Id. at 714. \ere a plaintiff sought only “*to obtain
a judgnment inposing a nerely personal liability upon the
def endant to pay a sum of noney,’” the claimwas considered

| egal, essentially an action at |aw for breach of contract or

inplied contract. 1d. (quoting Restatenent of Restitution § 160,

Comrent a, pp. 641-42 (1936)). “In contrast, a plaintiff could
seek restitution in equity, ordinarily in the formof a
constructive trust or an equitable lien, where noney or property
identified as bel onging in good conscience to the plaintiff could
clearly be traced to particular funds or property in the

def endant’ s possession.” 1d. The Suprene Court rejected Geat-
West’'s efforts to characterize the relief it sought as equitable,
noting that “the [trust] funds to which petitioners claiman
entitlenent under the Plan’ s rei nbursenent provision — the
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proceeds fromthe settlenment of respondents’ tort actions — are
not in respondents’ possession. . . . The basis for petitioners’
claimis not that respondents hold particular funds that, in good
consci ence, belong to petitioners, but that petitioners are
contractually entitled to sonme funds for benefits that they
conferred.” |d. at 715.

The Supreme Court al so recogni zed the availability of an
accounting for profits, another equitable renedy based on
avoi di ng unjust enrichnment. Were “a plaintiff is entitled to a
constructive trust on particular property held by the defendant,
he may al so recover profits produced by the defendant’s use of
that property even if he cannot identify a particular res
containing the profits sought to be recovered.” Knudson, 122
S.C. at 715 n.2. “Unlike the [constructive] trust, . . . an
accounting does not seek any particular res or fund of noney; the
defendant will be forced to yield up profits, but the defendant
can pay fromany nonies he m ght have, not sone special account.”

1 Dan B. Dobbs, Law of Renedies, 8§ 4.3(2), at 588 (2d Ed. 1993).

When sought against a fiduciary, an accounting for profit “forces
the fiduciary defendant to di sgorge gains received fromi nproper
use of the plaintiff’s property or entitlenents.” [d. 8§ 4.3(5),
at 610.

Plaintiff acknow edges that the Second Circuit’s holding in

Dunni gan that interest is appropriate as nmake-whol e equitable
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relief is called into question, if not expressly overrul ed, by

t he Knudson deci sion, and has recast his clains so that he is no
| onger seeking interest as make-whole equitable relief.3 The
hotly-contested i ssue before this Court, then, is whether a
restitutionary remedy of a constructive trust or an accounting of
profits to prevent unjust enrichnment by Hartford remains
“appropriate equitable relief” after Knudson.

Def endant asserts that plaintiff’s claimis “nothing nore
than a claimfor noney damages to conpensate for the lost tinme
val ue on the benefits Hartford withheld. Such a claimis |egal,
and is sinply not avail able under 8§ 502(a)(3).” Def. Supp. Br.
at 3. Defendant characterizes the relief sought as “l egal
restitution,” claimng that plaintiff cannot identify a
particul ar fund or property in possession of the defendant, which
i n good conscience belongs to him but instead seeks to obtain a
j udgnent inposing personal liability upon Hartford to pay a sum
of noney. Thus, Hartford argues, the relief sought here is
i ndi stinguishable fromthat at issue in Knudson.

As the Suprene Court noted, a constructive trust is an
equi table renedy designed to permt recovery of identifiable

property rightfully belonging to plaintiff. See Knudson, 122

35Whi | e Dunni gan was issued after Knudson, the Dunni gan decision does
not cite to or discuss Knudson. Because there was |ess than twenty-four hours
bet ween the i ssuance of two decisions, the Second Circuit does not appear to
have considered the inpact of Knudson on the continuing viability of the
precedent it relied upon.
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S.C. at 714; 1 Dan B. Dobbs, Law of Renedies, 8§ 4.3(1), at 587

(2d Ed. 1993). “If no particular property is identified as

bel onging to the plaintiff in equity and good consci ence, the
plaintiff’s claimfor noney restitution |ooks |ike an ordinary
claimfor a noney judgnent. In that case, the claimseens to be
| egal by ordinary standards.” [d. 8 2.6(3), at 157.

Plaintiff here clainms that his property, in the formof his
monthly LTD benefits, was wongfully withheld by Hartford for a
period of time after he had submtted satisfactory proof of
disability, during which time Hartford had that asset in its
possessi on, and he seeks either a constructive trust on the
proceeds earned by his benefits or an accounting for profits to
require Hartford, as a fiduciary, to disgorge its profits. Cf.

Juliano v. Health M ntenance Org. of New Jersey, Inc., 221 F.3d

279, 292 (2d Cr. 2000) (denying 8 502(a)(3) claimfor
restitution of denied nedical benefits because plaintiff had
failed to show that the defendant was wongfully in possession of
the funds not expended on the nedical benefits). Wile the fact
t hat Dobson | abels his claimas one for disgorgenent of profits
to prevent unjust enrichnment rather than a |l egal remedy wll not
automatically convert a legal claiminto one for equitable
relief, the nature of the relief sought here, conmbined with the
al l egations of clains handling by Hartford that breached its
fiduciary duty, ERISA regulations and the terns of the LTD Pl an
itself, convince the Court that this is an equitable claimfor
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unjust enrichment rather than a legal claimfor interest as
conpensatory relief.?35

Two years after plaintiff began receiving disability
benefits, an interoffice nenorandumreflects that Hartford was
awar e that because Dr. Dobson’s “occupation will always be
considered to be an Anesthesiologist, . . . [a]ssumng he wll
never be able to return to work as an Anest hesi ol ogist, the only
way to get himoff claimwould be through a settlenent.”3 Then
two years later, although it received no information that there
had been any change in plaintiff’s nmedical condition, Hartford
informed plaintiff that his proof of disability was
unsati sfactory because “it is unclear fromthe review of [the
docunents submtted by plaintiff’s treating physician] that Dr.
Murdy has performed a physical examor perforned any tests to
docunent your condition and/or |evel of inpairnment,” and advi sed
plaintiff that his benefits had been suspended and that he had
thirty days to submt additional information.®® However, a note
inthe file dated April 21, 1997, alleged by plaintiff to have

been prepared by a nurse exam ner for Hartford, concluded that

36Al t hough Hartford states that it disputes plaintiff's account of the
handling of his claim it noves for summary judgnment only on whet her the
relief sought by plaintiff is available as a matter of |aw under 8§ 502(a)(3),
and thus has not subnmitted any evidence contradicting plaintiff’s account.
Accordingly, the facts set forth belowreflect plaintiff’s version of the
events.

STHART 5891 (March 10, 1995 Menorandumto Andrea Meyer from Paul
McTague) .

S8HART 5848 (April 7, 1997 Letter from Dana Bai occhi to Dougl as Dobson).
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al though plaintiff’s diagnostic testing showed m ni mal
abnormalities, the “life and death” nature of his work as an
anest hesi ol ogi st and the hours of that job “would recomend he
woul d not be able to sustain awake hours that are required of an
anesthesiologist. | really don’'t see this condition inproving
wi t hout treatment and he has failed treatnent.”3°

Not wi t hst andi ng this diagnosis, and w thout any additi onal
consultation wth any nedi cal professional, Hartford continued to
wi t hhol d benefits, maintaining that a current physical
exam nation or “appropriate testing” was required, but rejecting
plaintiff’'s doctor’s position that due to the nature of
plaintiff’s disability, “appropriate testing” had al ready been
performed and there was no need for further sleep studies or
testing. Moreover, based on its position that benefits had not
been “deni ed” but were nerely “suspended,” Hartford refused to
provide plaintiff with the docunentation necessary for himto
proceed with his admnistrative appeal, thus making it difficult
for plaintiff to determne the basis for Hartford s denial of his
claim and to respond with appropriate nedical evidence. Wen
plaintiff did undergo a new sleep study in Septenber of 1997, at
a clinic to which he was referred by his treating physician,
Hartford initially refused to credit the conclusions of that

study based on its independent nedical examner’s faulty position

S9HART 5830-31 (April 21, 1997 Menp).
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that Dr. doPico and the University of Wsconsin Sleep dinic were
not properly accredited, and infornmed plaintiff in Novenmber 1997
that his failure to submt “a nmultiple sleep |atency test or

mai nt enance of wakeful ness test” rendered his proof of |oss
insufficient. Eventually, faced with unrefuted evidence that Dr.
doPico and the sleep clinic were accredited and that plaintiff
remai ned di sabled, Hartford reinstated plaintiff’s benefits in
April 1998. Wile the Court recogni zes that Hartford has not had
an opportunity to cone forward with evidence rebutting
plaintiff’s account of the handling of his claim these facts, if
proved, could support a claimfor unjust enrichnent based on
Hartford s wongful w thholding of benefits.

As noted, an accounting for profits is available to force
the fiduciary to disgorge the gains it received fromthe inproper
use of the plaintiff’s property. Wile an accounting for profits
is available only where a particular fund can be identified,
plaintiff’s nonthly LTD benefits, while wongfully in Hartford's
possession, constitute a sufficiently identifiable property to
permt plaintiff to recover the gains Hartford realized on those
funds in an accounting for profits. Further, as noted by the
Suprenme Court, an accounting is particularly appropriate in
ci rcunst ances where, as here, plaintiff can no |longer identify a
particular fund in which the profits are contained over which a

constructive trust m ght be exercised. See Knudson, 122 S. C. at

715 n. 2.
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Furt her supporting the Court’s conclusion that the relief
sought here is “appropriate equitable relief” is the fact that
t he conduct alleged here is a breach of fiduciary duty, rather
than a breach of contract. Wile the Court recogni zes that the
Suprene Court has made clear that equitable relief under §
502(a)(3) does not nean all relief available for a breach of
trust at conmon law, but instead only “‘those categories of
relief that were typically available in equity,’” Knudson, 122

S .. at 718 (quoting Mertens, 508 U. S. at 256)), the relief

sought by plaintiff here was typically available in equity, and
is being sought in a case that could only have gone forward in

equity. See 1 Dan B. Dobbs, Law of Renedies, 8 4.3(5), at 613

(“The fiduciary accounting for profits was traditionally an
equitable claim™).4

The Seventh Circuit also has concluded that restitution in
the formof interest on wongfully w thheld benefits is equitable

when based on an all eged breach of trust or unjust enrichnent,

40Al t hough plaintiff pleads his clains in the alternative, the §
502(a)(1)(B) contractual claimrests on a sufficiently strained interpretation
that the Court is persuaded that here, unlike Knudson, the claimis not one in
essence seeking an inposition of personal liability for a contractua
obligation to pay noney dressed up in equitable terns, but rather is seeking
traditional equitable relief to prevent a fiduciary fromprofiting fromits
al | eged wongdoing. See Anmal gamated Clothing & Textile Wrkers v. Mirdock
861 F.2d 1406, 1412 (9'" Cir. 1988) (“the inposition of a constructive trust
on a fiduciary’s ill-gotten profits in favor of all plan participants and
beneficiaries is an inportant, appropriate, and available formof relief under
ERI SA 8§ 409(a), particularly when it is the only neans of denying a fiduciary
ill-gotten profits that flow fromthe breach of his duty of loyalty”); dair,
190 F.3d at 498 (noting that defendant’s position that interest is never
avai | abl e, even where benefits have been wongfully w thheld, would | eave “a
big gap in ERISA's renedi al schene”).
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because it is an equitable renmedy sought in an equitable case.
See dair, 190 F.3d at 498 (“restitution is equitable when sought
by a person conplaining of a breach of trust” and noting that “a
constructive trust is an equitable remedy commonly sought and
granted in cases of unjust enrichnment”). Simlarly, the Ei ghth
Circuit in Kerr appears to have recognized that a claimfor the
time value of noney wongfully w thheld based on unjust
enrichment could properly be considered restitutionary “equitable
relief.” Kerr, 184 F.3d at 944-45.4 Wil e Knudson has narrowed
the scope of relief available under 8§ 502(a)(3), the Court does
not find that it has inpliedly overrul ed the reasoni ng underlying
t hese deci sions, and concludes that a constructive trust and/or
accounting for profits renmains avail able equitable relief under

ERI SA § 502(a)(3).%

“1The court there ultimately determined that the plaintiff’s claimfor a
nmonetary award of the difference between the anount he allegedly could have
earned on 401(k) funds wongfully withheld for three and a half years and the
return that the pension plan earned during that period was inperm ssible under
8§ 502(a)(3) because properly cast as “conpensatory” rather than “equitable,”
as plaintiff had received the interest earned by the plan during that period
and the plan therefore had not been unjustly enriched. Id.

“2Hartford relies on Blue Cross Health Services, Inc. v. Sauer, 800
S.W2d 72, 76 (Mo. . App. 1990) in support of its position that the non-
paynment of insurance benefits cannot give rise to a constructive trust or
di sgorgenent of profits. Sauer involved an erroneous paynment of benefits by
the insurer, which sought to recover the nmoney it had paid. In determ ning
whet her the claimwas equitable to assess whether it should have been tried to
a jury or by bench trial, the court found that the relief sought was | ega
restitution because “appropriate acti on when one party has been unjustly
enriched through the m staken paynent of noney by the other party is an action
at law for noney had and received.” 1d. Noting that equitable relief is
avai l abl e only where there is no adequate renmedy at |law, the court rejected
the claimfor a constructive trust because Blue Cross did not allege the
“exi stence of specific property or fund constituting the res upon which the
trust mght be inposed.” 1d. Here, in contrast, there is no adequate renedy
at law, and the Court finds that Dr. Dobson’s benefits, if proved to be
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That does not end the inquiry, of course, because to recover
under 8§ 502(a)(3), plaintiff nust also prove that the equitable
relief sought is necessary to redress either a violation of ERI SA
or the terns of the Plan. Hartford has not noved for sunmary
j udgnment on the ground that there is no underlying breach, and
plaintiff has articulated conduct which, if proved, could support
a finding of liability under 8§ 502(a)(3) and recovery of
“appropriate equitable relief.”

Plaintiff clains that Hartford violated the terns of the
Plan by purporting to “suspend” his benefits effective March 31,
1997 rather than denying the claimoutright, which wuld have
permtted plaintiff to obtain the basis for Hartford s deci sion
and prepare his request for review. Mreover, in reliance on the
characterization of the benefits as “suspended,” Hartford refused
to provide docunentation requested by plaintiff’s counsel and did
not provide plaintiff with informati on about appeal procedures,
allegedly in violation of the terns of the Pl an.

In addition, plaintiff clains that Hartford breached its
fiduciary duty by unjustifiably w thholding his benefits for
nearly thirteen nonths. Plaintiff maintains that Hartford
summarily denied himbenefits in April 1997, based on no new

medi cal evidence or evaluation, and then inexplicably del ayed

wrongfully held in Hartford s possession for sone period of time, constitute a
sufficiently identifiable asset to support a claimfor accounting of profits
in equity.
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reinstating benefits despite the fact that Hartford s own nurse
eval uator determned that plaintiff was disabl ed under the terns
of the plan three weeks after it term nated his benefits, and
despite the absence of any good faith basis for maintaining that
plaintiff was not disabled fromhis occupation. These clains, if
proved, could denonstrate a violation of the duty of loyalty owed
by defendant as fiduciary to plaintiff as plan participant.

Thus, to the extent plaintiff can establish a breach of
ERI SA or the Plan, a necessary precondition for obtaining
equitable relief under 8 502(a)(3), the Court concludes that he
is not barred as a matter of |aw fromrecovering such nonetary
relief as would prevent unjust enrichnment resulting fromthe
breach of duty. Therefore summary judgnent on the grounds sought
by Hartford on plaintiff’s individual 8 502(a)(3) claimis

deni ed.
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V. Concl usi on
The goal s of ERI SA have been described by the Second Circuit
as “anbitious”:
Faced with a patchwork of varying state | aw governing the
rights and responsibilities of pension plans, fiduciaries,
beneficiaries and participants, Congress sought to establish
m ni mum st andards of fiduciary conduct, to inprove the
equi tabl e character and soundness of private pension plans,
and to provide “for appropriate renedies . . . and ready
access to the Federal courts.”
Strom 202 F.3d at 145 (citation omtted). The Court hol ds today
that a fiduciary is not required to pay the time-val ue of
wi t hhel d benefits where the delay in paynent is not the result of
a breach of either the ternms of the plan or of any ERI SA
provi sion, including a breach of fiduciary duty. However, the
Court al so recogni zes that where a beneficiary proves that the
fiduciary did wongfully withhold disability benefits in
viol ation of ERISA or the plan, the fiduciary may properly be
conpelled to give up its ill-gotten gain as appropriate equitable
relief. This approach serves the purposes of ERI SA by both
prohibiting fiduciaries fromtaking advantage of their position
to inproperly withhold benefits for their own profit, and
di scouraging dilatory plaintiffs whose own acts caused the del ay
i n paynent.
For the reasons set forth above, plaintiff’s notion for

partial summary judgnent [# 47] is DENIED, and his notion for
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class certification [# 53] is DENIED AS MOOT. *® Defendant’s
notion for summary judgnment on the 8 502(a)(3) claimrelating to
the ex gratia “policy” [# 75] is GRANTED. Defendant’s notion for
summary judgnent [# 57] is GRANTED I N PART and DENI ED I N PART as
follows: the notion is granted on the 8 502(a)(1) claimfor
interest and denied on the 8 502(a)(3) claimfor interest as an

i ndi vidual claim

I T 1S SO ORDERED

s/s

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this __ day of Mrch, 2002.

3In light of the Court’s ruling on all plaintiff’s clains asserted as
class clainms, plaintiff’s nmotion for class certification is nmoot [# 53].
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