UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JOSEPH DANI S
v, E 3: 99cv1287( JBA)

CULTOR FOOD SCI ENCE, | NC., :

HEALTH AND VELFARE PLAN

FOR EMPLOYEES OF CULTOR
US., INC

RULI NG ON OBJECTI ONS TO RECOVMENDED RULI NG
ON MOTI ON FOR SUMVARY JUDGVENT

| NTRCDUCTI ON

Plaintiff Joseph Danis, a former enployee of defendant
Cul tor Food Science Inc. (“Cultor”), clainms that he is entitled
to retiree nedical benefits from defendant, notw thstanding the
undi sputed fact that Cultor has not offered any retiree nedi cal
benefits since 1997, because of representations allegedly nade to
hi m when he was hired and when he negotiated a term nation
severance agreenent. He has sued Cultor and the Health and
Wl fare Plan for Enployees of Cultor US., Inc. (“the Cultor
Pl an”) seeking clarification of his right to benefits under the
Plan and equitable relief for a breach of fiduciary duty under
ERI SA 8§ 502(a)(1)(B) and 502(a)(3), 29 U.S.C. 88 1132(a)(1)(B)

and 1132(a)(3),! based on Cultor’s intentional and/or negligent

Al t hough plaintiff’s second amended conplaint clains to be
seeking equitable relief for the alleged breach of fiduciary duty
under 29 U.S.C. 8§ 1132(a)(3) and clarification of his right to
future benefits under “11 U S.C. 8§ 1132(a)(1)(3),” there is no
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m srepresentations, and claimng that defendant is estopped from
denyi ng benefits.

Cultor and the Cultor Plan noved for summary judgnent on al
counts, arguing (1) that as Cultor never adopted a retiree
wel fare benefit plan, there can be no ERI SA jurisdiction over
plaintiff's clains for benefits and noreover, that plaintiff
| acks standi ng under ERI SA because he is not a “participant” of
the Cultor Plan; (2) that plaintiff cannot recover benefits for a
breach of fiduciary duty under 8§ 1132(a)(3) where he has a claim
under 8§ 1132(a)(1)(B) for benefits; (3) that the express terns of
plaintiff’s enpl oynent contract with Cultor establish that he is
not entitled to retiree nmedical benefits; (4) that plaintiff’s
estoppel claimnust fail for |lack of evidence that defendant
i nduced any action on plaintiff’'s part and that plaintiff
reasonably relied on the representations allegedly nade to him
and (5) that plaintiff is bound by the rel ease agreenent he
signed after his term nation because his clains are not properly
br ought under ERI SA

The notion for sunmary judgnment [Doc. # 39] was referred to
Magi strate Judge Margolis, who issued a recommended ruling on
Decenber 8, 2000 [Doc. # 52] granting in part and denying in part

defendants’ notion for sunmary judgnent. Defendants have

such section, and Counts I, Il and IV of his conplaint are
construed as seeking relief under 29 U . S.C. 88 1132(a)(1)(B) and
1132(a)(3).



objected to that portion of the recomended ruling denying their
notion for summary judgnent.? Wen tinely objection has been
made to a nmagi strate judge's recommended ruling, the district
court nust “nmake a de novo determ nation of those portions of the
report or specified proposed findings or recommendations to which
objection is made.” 28 U S.C. 8 636(b)(1)(C; Fed. R Gv. B
72(b). The district court may then “accept, reject, or nodify,
in whole or in part, the findings or recomrendati ons made by the
magi strate [judge].” [1d. For the reasons discussed bel ow,

def endant’ s objections to the Magistrate's ruling are sustained

and summary judgnent is granted in favor of defendants.

1. FACTUAL BACKGROUND

Joseph Danis worked for Pfizer, Inc. for twenty-eight years
until January 26, 1996, when he becane enpl oyed by def endant
Cultor after it purchased Pfizer’s Food Science G oup, where
plaintiff was the director of the technical services division.

Negoti ati ons between Pfizer and Cultor for the sale of the
Food Science G oup began in early 1995. 1In connection with the
sale, plaintiff attended two informational neetings held jointly
by Pfizer and Cultor in Decenber 1995, for area managers, and in

January 1996, for enployees fromtechnical service and research

2The Magi strate’s recommended ruling granted defendants’
nmotion for summary judgnent as to plaintiff’s estoppel count
(Count I11), and Danis has not objected. After review the
recomended ruling is adopted as to Count I11.
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and devel opnent. Danis’ notes fromthe Decenber 1995 neeting
contain the following: “Retiree Life & Medical (could be a
benefit?) > 40" and his notes fromthe January 1996 neeting

i ndi cate: “Medical Coverage > 40 years > 10 years of service,
vested when retired fromCultor even if brief enploynment.” Danis
Aff. 19 4-5, Ex. AL These notes do not indicate any source for
this information, and Danis stated in his deposition that sonmeone
who he “believes [] was not a Cultor person,” represented to him
that he would be eligible for retiree nedical benefits at age
fifty-five at the January 1996 neeting. Danis dep. at 29-30.
Danis al so stated that there was no discussion of limting
eligibility for retirement benefits to those enpl oyees who worked
a certain nunber of years at Cultor at the January 1996 neeti ng.
Id. Plaintiff clainms that he asked his good friend Bart Fi negan,
the vice president of enployee resources at Pfizer at that
meeting, “‘Bart, this nmeans that if | transfer to Cultor, |’ m age

forty now, greater than ten years, so I'’mgoing to qualify, and

that even if | work one nanosecond’ . . . that | would qualify at
age 55 for Cultor retiree nedical benefits.” |In response,
plaintiff clains Finegan said yes and grinned. 1d. at 32. Danis

does not recall whether any Cultor enployees attended that

neeting. 1d. at 66.% For purposes of this notion, Cultor

Plaintiff also submtted an affidavit from another forner
Pfizer enpl oyee who transferred to Cultor, Thaddeus Bl ake, Pl .’s
Ex. 13. Blake attended neetings held by Cultor and Pfizer in New
York where “it was represented that Cultor would provide retiree
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accepts this account of plaintiff’s conversation with Fi negan.
See Doc. # 40, at p. 22.

Apart fromthe nanosecond statenent and Finegan's smle,
however, nothing was said to Danis about the elimnation of the
Pfizer “55+15 after 40 Rule”* for retiree benefits at Cultor
before he accepted enploynent with Cultor. Danis dep. at 72.
Plaintiff clainms that although he believes that a general
representation was made by Cultor that “the benefits woul d be at
| east what we have from Pfizer,” he does not recall “M. Lauren
[the president of Cultor] or anyone else from Cultor nentioning
anyt hing specifically about retiree nedical coverage” from
Cct ober 1995 through the closing date. 1d. at 67-68. Plaintiff
al so understood in 1996 that under the terns of the sale, Cultor

was obligated to provide “conparable” benefits for only three

medi cal benefits to enpl oyees over 40 years of age with greater
than 10 years of service, and that those enpl oyees would qualify

for benefits at age 55.” Blake further states that he “did not
attend any neetings in Goton, Connecticut, although [he is]
aware that sim/lar neetings took place there.” 1d. T 8. Bl ake

did not recall the names of the enployees who nade the
representations, although he “know s] that representations were
made by Cul tor managenent representatives.” 1d. § 9. However
because plaintiff has provided no evidence that Finegan’s
statenent was nmade in the presence of Cultor enployees who woul d
be expected to have corrected material inaccuracies or

m srepresentations, it is hard to see how Bl ake’s recol | ection of
representations nmade by Cultor representatives at the New York
meetings is relevant to plaintiff’s clains.

“From 1994 onward, Pfizer had provided retiree nedical
benefits under the Pfizer Medical Plan (the “Pfizer Plan”) to
t hose enpl oyees who retired at or after age 55 with at | east
fifteen years of service after they turned 40 (the “55+15 after
40 Rule”). See Def.’s Ex. E at D0022.
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years, although he did not believe the three year period applied
to retiree nedical benefits. 1d. at 69-70, 72, 118. As of the
date plaintiff left Pfizer in 1996, he would not have qualified
for Pfizer Plan retiree nedical coverage because he was only
fifty years old and had only ten years of service after reaching
age forty.

The Pfizer Plan expressly reserved Pfizer’s right to “change
or discontinue the Plan at any tinme and to require or adjust
partici pant contributions for both active and retired enpl oyees.”
Id. at DO003. The Pfizer Plan further provided that “[m edi cal
benefits provided to retirees under the Pfizer Medical Plan are
not intended to serve as deferred income, and continuation of
such benefits is subject to the [ Enpl oyee Conpensati on and
Managenent Devel opnent Comm ttee] of the Conpany’s Board of
Director’s right to termnate the Plan, nodify the Pl an
provi sions and require participant contributions.” 1d. at D0030.

Despite this clear |anguage, Danis nonethel ess believed, and
apparently continues to believe, that he was entitled to lifetine
medi cal benefits from Pfizer upon reaching the “magi c age” of
fifty-five. 1d. at 103, 107. 1In an affidavit submtted in
opposition to sunmary judgnent, Danis clains that despite the
reservation of rights in the Pfizer Plan, he “had al ways
understood the Pfizer retirenment nedical benefits to be for one’'s
lifetime. When Cultor prom sed to provide conparable benefits to
t hose provided by Pfizer, [he] understood those benefits to
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i nclude retirenent nedical benefits, and that those benefits
woul d have been available for [his] lifetinme, as they woul d have
at Pfizer.” Danis Aff. 18, Pl.’s Ex. 3.

At one of the transition neetings in the Decenber 1995 -
January 1996 tinme frame, Cultor distributed a brochure called
“Questions and Answers About Your Benefits” (“Q & A Brochure”),
Pl.”s Ex. 4, to Pfizer Food Science G oup enpl oyees to address
their questions about the transition. It inforned themthat
“It]here will be many simlarities and a few changes in your
benefits . . . It is possible that there may be sone change in
sonme of the details or limts of the various coverages.” [d. In
a section titled “Wiat benefits are changi ng?” the foll ow ng
par agr aph appears:

Enpl oyees under age 40 and those who are 40 or older with

under ten years of service will no | onger be covered by

retiree nedical and life benefits. Enployees who are age 40

and have conpleted 10 or nore years of service with Pfizer

as of the Cosing Date will continue to be eligible to
receive retiree nedical and life benefits.
Id. Danis does not recall receiving this docunent. Danis dep.
at 74.

I n Decenber 1995, while the Pfizer/Cultor negotiations were
on-going, plaintiff expressed an interest in joining Cultor, and
began negotiating the terns of his enploynent agreenent. On
Decenber 11, 1995, Haken Lauren, the president of Cultor, sent a

draft of the enploynent agreenent to Danis with a cover letter

indicating that “your salary will continue at its present |evel



and your other benefits wll be conparable to those you presently

enjoy.” Def.’s Ex. F, D0173 (enphasis added). Danis consulted
an accountant and requested various changes during the
negoti ation of the agreement, including a revision to obligate
Cultor to provide the benefits promsed in the cover letter. See
Def.’s Ex. G at 0184. He was only partly successful in obtaining
this revision and the revised enpl oynent agreenent Danis signed
on February 13, 1996 contains no nention of retiree nedi cal
benefits, providing instead that Danis is “entitled to
participate in all Conpany benefit plans for Conpany enpl oyees as
described in the Purchase Agreenment.” Def.’s Ex. |, 8§ 2(c). | t
al so contains the follow ng nmerger clause: “This Agreenent
contains the entire agreenent and understanding of the parties
wWth respect to the subject matter hereof, supersedes all prior
agreenents and understandings wth respect thereto and cannot be
nodi fi ed, anmended, waived or termnated, in whole or in part,
except in witing signed by the party to be charged.” 1d. § 9.

Under the Purchase Agreenent referenced in the enpl oynent
agreenent, Cultor agreed to provide nedical benefits to forner
Pfizer Food Science G oup enpl oyees conparable to those fornmerly
provi ded by Pfizer for three years, after which Cultor agreed to
provi de these enpl oyees with benefits which were no |ess
favorabl e than those provided to simlarly situated Cul tor
enpl oyees, who never have been provided retiree nedical benefits.
See Def.’s Ex. |I. The Agreenent provided that Pfizer would
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provi de nmedi cal benefits to transferring enpl oyees under the
Pfizer Plan through the end of 1996, including providing retiree
medi cal benefits to transferees who net the terns of the 55+15
after 40 Rule at the date of purchase. 1d. Cultor in turn
agreed to provide retiree nedical benefits to those transferees
who were at |east forty years old with at | east ten years of
service as of the date of purchase (the “40+10 Rule”), and who
met the terns of the 55+15 after 40 Rule within the next three
years.® |1d. Cultor reserved the right to nodify or discontinue
retiree nedical coverage for these enployees after the three year
conparability period expired. 1d. Plaintiff did not qualify for
Pfizer coverage as of the purchase date or for Cultor coverage
during the three year extension period.

It is undisputed that Danis did not ask for or receive a
copy of the Purchase Agreenent before he signed the Enpl oynent
Agreenent and he was unaware of the terns of the Purchase
Agreenment prior to filing this lawsuit. Danis dep. at 49. He
apparently “assune[d] that certain things that [he] had di scussed
w th Finegan, retiree nedical benefit, would al so” be included,
despite the nerger clause. 1d. at 46, 52. However, he admts
t hat Finegan never told himthat retiree nedical benefits were

i ncluded in the Purchase Agreenent, and that he did not ask

SAs no Pfizer transferee net these terns within the three
year conparability period, Cultor never devel oped a retiree
medi cal benefits plan.



Cultor to clarify which benefits were described in the Purchase
Agreenent because the “discussions with Finegan January 17" had
given [hinm a good feeling on certain things, and both the
general presentation and the side discussion with Finegan

gave [hin] a feeling of confort.” |[d. at 49.

Approxi mately two nonths after Danis transferred from
Pfizer, he was termnated by Cultor. Shortly thereafter, on
March 18, 1996, Danis wote an email to Finegan, who had since
transferred to Cultor to be vice president of enpl oyee resources,
asking for clarification of certain details of his term nation,
including the foll ow ng question: “Regarding retirenent nedi cal
coverage; based on the neetings it is nmy interpretation that | am
eligible for Cultor retirenment medi cal coverage since | was >40
and >10 years service at the close and not excluded that | woul d
be eligible for this coverage wth the magic retirenent age of
55.” Pl.’s Ex. 5, at 0025. Finegan responded on March 29, 1996
that “You will be eligible for retiree nedical insurance when you
achi eve age 55. The specific terns and conditions of this Plan
have not yet been decided, and we can nake no representation
concerning the ternms, conditions or coverage of such plan.”

Pl.’s Ex. 6 at 0021. On April 1, 1996, Danis wote to Finegan
again, thanking himfor confirmng his eligibility for Cultor
retiree nmedical insurance at age fifty-five, and asking “that
sonme guarantee be built in to assure lifetine availability” in
[ight of his concerns about Cultor’s “long-termviability.”
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Pl.’s Ex. 7, at 0023. Finegan wote back on April 19, 1996
informng Danis that “I cannot, at this tinme, comment on the
lifetime availability of any benefits.” Pl.’s Ex. 8, at 0019.
| n exchange for severance pay totaling $330, 780. 29,
plaintiff executed a Rel ease Agreenent on April 29, 1996, which
rel eased Cultor fromall clains other than “any rights to which
[plaintiff] nay be entitled under any of the Conpany’ s Enpl oyee
Benefit plans by reason of ny enploynent by Cultor.” Def.’s Ex.
J at DO0391
The next communication in the record is a letter dated
Decenber 17, 1996 from Danis to Jeanette Brizel, Cultor director
of enpl oyee resources, stating that “I ameligible for retiree
Cultor Health Insurance starting Septenber 26, 2000. Last
communi cation fromBart . . . indicated that the Plan was not yet
designed. | trust that wwth the design of the Cultor Health
| nsurance Plan that this is now better understood. | would
appreciate any further information on this.” Pl.’s Ex. 9, at
0013-14. On June 20, 1997, Brizel wote to plaintiff:
In response to your request for information about the Health
Care benefits to be provided to CFS retirees, when the
design of the Cultor plan is finalized, it wll likely
reflect terns and conditions sonewhat simlar to the Retiree
Health Plans that Pfizer previously maintained for the old
FSG division. Specifically, in order to collect benefits,
one nust be both age 55 and have 15 years of active service
with Cultor after age 40 in order to qualify for such
benefits. Once the design is finalized and inplenented, we
will let you know about it so that a determ nation can be

made as to whether you qualify for benefits. However,
prelimnarily, it does not appear that you woul d.
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Pl.”s Ex. 10, at 0010.

Danis wote to Finegan on July 1, 1997, concerned that the
June 20 letter fromBrizel was “anbi guous about [his] eligibility
for the retiree Cultor Health Care benefits for which [he is]
eligible to participate in as early as age 55 or Qctober 1,
2000.” PI.’s Ex. 11 at 0008. Danis also requested that Cultor
provide a witten conmtment “of its intent to conply with this
earlier guarantee,” rem nding Fi negan of conversations during and
after the January 1996 neeting and the various conmuni cations
bet ween Finegan and Danis following Danis’ termnation. |d.
Danis further stated that “this guarantee was an inportant
contributor to nmy execution of the Rel ease Agreenent on April 29,
1996 and to pursue a full time consulting career at that tinme.”
Id.

On Septenber 29, 1997, Richard Russeth replied for Cultor,
advising Danis that Cultor has still not conpleted the design or
i npl ementation of any retiree nmedical benefits plan. Russeth
stated that he had reviewed the docunents nentioned in the July
1, 1997 letter and did not believe they constituted a “guarantee”
of retiree nedical benefits, although he acknow edged t hat
Fi negan “was erroneous in his statenent that you would be
eligible for retiree nedical benefits.” Pl.’s Ex. 12, at 0005.
Russet h al so observed that as Finegan had specifically stated
that “we can make no representations concerning the terns,
condi tions or coverage of such plan,” “it is difficult for Cultor
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to understand just what benefits exactly you thought this plan
was going to confer on you.” |[d. at 0006.

Following his termnation in March 1996, plaintiff received
COBRA coverage through the end of 1996 from Pfizer under the
Pfizer Plan. In 1997, Cultor adopted the Cultor Plan, which
expressly termnated all previous Cultor plans, reserved Cultor’s
rights to anmend, termnate or nodify the Plan at any tine, and
provi des coverage only to active enpl oyees, not retirees. Def.’s
Ex. L. Plaintiff was covered by the Cultor Plan during the

period of his COBRA benefits in 1997.

I11. DI SCUSSI ON

A. Sunmmary | udgnent

A court shall grant a notion for summary judgnent pursuant
to Fed. R CGv. P. 56 "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together wwth affidavits

show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter

of law." Silver v. Gty Univ., 947 F.2d 1021, 1022 (2d G r

1991). The noving party bears the initial burden of establishing
that no genuine issue of material fact exists and that the
undi sputed facts show that she is entitled to judgnent as a

matter of | aw. Rodriquez v. Cty of New York, 72 F.3d 1051, 1060

(2d Gr. 1995). In determ ning whether a genuine issue of

material fact exists, a court must resolve all anmbiguities and
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draw all reasonabl e inferences agai nst the noving party. See

Mat sushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986); Brady v. Town of Colchester, 863 F.2d 205, 210 (2d Cr

1988) .

To defeat summary judgnent, the non-noving party must “go
beyond t he pl eadi ngs and by her own affidavits, or by the
"depositions, answers to interrogatories, and adm ssions on
file," designate 'specific facts showi ng that there is a genuine
issue for trial.'” Celotex, 477 U. S. at 324. "Only disputes
over facts that m ght affect the outcone of the suit under the
governing law will properly preclude the entry of summary
judgnent. Factual disputes that are irrelevant or unnecessary

will not be counted." Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). Further, a party seeking to defeat a summary
j udgnent notion cannot "rely on nere specul ation or conjecture as
to the true nature of facts to overcone the notion." Lipton v.

Nature Co., 71 F.3d 464, 469 (2d Cir. 1995) (quoting Knight v.

US Firelns. Co., 804 F.2d 9, 12 (2d CGr. 1986)). "If the
evidence is nerely colorable, . . . or is not significantly
probative, . . . summary judgnment may be granted."” Anderson, 477

U S at 249-50 (citations omtted); see also Matsushita, 475 U S

at 586 (material dispute requires nore than "netaphysical

doubt ™).

B. Caimfor benefits owed under the Pl an
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Def endant contends that, even assum ng arguendo the
exi stence of a Cultor plan for retiree nedical benefits prior to
1997 and Danis’ entitlenent to sone retiree benefits under that
pl an, the 1997 Cultor Plan expressly term nated any obligations
it previously owed under any other plans. Defendants’ argunment
m sses the scope of plaintiff’s claimthat Cultor, through its
representations, had prom sed plaintiff vested lifetinme benefits,
as to which Cultor’s reservation or revocati on woul d be
ineffective. Plaintiff seeks relief under 29 U . S. C. 88
1132(a)(1)(B)® and 1132(a)(3)7 for clarification of his right to
future benefits allegedly owed to hi munder sone Cultor plan and
for breach of fiduciary duty. These clains are considered
together to the extent that plaintiff seeks a declaration that
benefits are owed hi munder a Cultor plan.

It is undisputed that the Cultor Plan adopted in 1997 does
not provide retiree nedical benefits and “[a]ll prior plans
established or maintained by the Enpl oyer are hereby revoked.”

Thus, unless plaintiff had a vested entitlenent to retiree

A civil action may be brought by a participant or
beneficiary . . . to recover benefits due to himunder the terns
of the plan, to enforce his rights under the terns of the plan,
or to clarify his right to future benefits under the terns of the
plan . . . .7

™A civil action nmay be brought . . . by a participant,
beneficiary or fiduciary (A to enjoin any act or practice which
vi ol ates any provision of this subchapter or the terns of the
plan, or (B) to provide other appropriate equitable relief :
(1i) to enforce any provisions of this subchapter or the terns of
the plan . 7

15



medi cal benefits prior to the enactnment of the 1997 Plan or
received material m srepresentations constituting a breach of
fiduciary duty of truthful ness and accuracy, the benefits due to
hi munder the Plan are limted to those contained in the 1997
Cultor Plan.?

Under ERI SA, retiree welfare benefit plans, unlike pension
pl ans, “are generally not vested and an enpl oyer can anmend or
termnate a plan providing such benefits at any tine.” Anerican

Federation of Gain Mllers, AFL-CIO vVv. International Miltifoods

Corp., 116 F.3d 976, 978 (2d Gr. 1997). However, if an enpl oyer
contracts to provide vested nedical benefits, the promse will be
enforced and those benefits nmay not be reduced or changed. See

Schonhol z v. Long Island Jewish Medical Center, 87 F.3d 72, 77

(2d Cir. 1996).
When an ERI SA pl an docunent “unanbi guously indi cates whet her
retiree nmedical benefits are vested, the unanbi guous | anguage

should be enforced.” Miltifoods, 116 F.3d at 980. On the other

hand, “to reach a trier of fact, an enpl oyee does not have to
‘poi nt to unanbi guous | anguage to support [a] claim It is
enough [to] point to witten | anguage capabl e of reasonably being
interpreted as creating a prom se on the part of [the enpl oyer]
to vest [the recipient’s] . . . benefits.”” 1d. (alterations in

original) (quoting Schonholz, 87 F.3d at 78). To support a claim

8Pl aintiff’s claimof a breach of fiduciary duty based on
material m srepresentations is discussed in part C infra.
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for benefits owed under a plan, the promse to vest benefits nust
be found within the text of the plan docunents thenselves. See

Joyce v. CQurtiss-Wight Corp., 171 F.3d 130, 135 (2d Cr. 1999)

(“The absence of language . . . flatly rejecting the concept of
vesting does not alter the retirees’ failure to identify | anguage
that affirmatively operates to inply vesting.”). \Were an ERI SA
plan is silent as to vesting or reserves the enployer’s right to
anend or term nate benefits at any tinme, extrinsic evidence such
as “informal comunications between an enpl oyer and pl an
beneficiaries” cannot anmend the plan to create a prom se of
vested benefits “absent a show ng tantanount to proof of fraud.”
Moore, 856 F.2d at 492.

Plaintiff’s counsel properly conceded at oral argunment that
the record contains no evidence of any representations by
def endants prom sing vested benefits nmade to Danis prior to or in
connection wth the adoption of the 1997 Cultor Plan, and
plaintiff has conceded that no one ever prom sed him “that
benefits would be lifetinme benefits,” Danis dep. at 118. 1In the
further absence of any |anguage in the Pfizer Plan or any Cultor
Plan that could reasonably be interpreted as a prom se to vest
benefits, there is no support for plaintiff’s claimof a vested
entitlement to any lifetine retiree nedical benefits from Cul tor

under any Cultor plan.?®

°Plaintiff’s explanation of his clains in his deposition is
|l ess than clear: “Q Are you claimng that when Joseph Danis
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Dani s m sconceives the | egal distinction between being
eligible for benefits and having a right to receive those
benefits for his lifetinme. Thus, even if Cultor’s
representations, msrepresentations and om ssions could be
construed as a promse that plaintiff would be eligible for sone
retiree nmedical benefits when he retired at fifty-five, that
“prom se” constitutes no conmtnent as to what the terns of those
benefits would be or that the benefits thensel ves could not be
di sconti nued or changed. Although Danis apparently believed that
he woul d receive some form of nedical benefits fromCultor for
the duration of his retirenent, see Danis Aff. at § 8, he points
to nothing in the record fromwhich an inference of such intent
to vest benefits under either a formal or informal plan can be
dr awn.

By plaintiff’s own adm ssion, he was aware that “Pfizer had
retained the right to nodify or termnate its plan.” See Danis
Aff. § 8. Since the Pfizer Plan nmade no prom se of unchangi ng,
lifetime retiree nedical benefits, the letter sent by Cultor’s
presi dent Haken Lauren on Decenber 11, 1995 informng plaintiff
that his benefits at Cultor would be “conparable” to those he

received from Pfizer cannot possibly be construed as containing

retires, he has a claimto nonterm nable retiree benefits? A
Yes.” Danis dep. at 103. “Q Are you claimng that you have a
right to benefits which cannot be termnated by Cultor? A No.”
ld. at 104.
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an additional prom se of vested lifetine retiree nedical

benefits, since that would in fact contradict the description of
conparability, as Pfizer’'s plan clearly had no such prom se. The
Q & A Brochure purported to address changes Cultor intended to
make to benefits; while it did not fully describe eligibility
terms, it contained no | anguage indicating any pron se to vest
benefits, and the absence of an explicit reservation of rights in
the Q & A Brochure provides no basis fromwhich such an inference
can be drawn. Finegan's letters in March and April 1996
expressly informed plaintiff that Cultor made no representations
as to the ternms or conditions of retiree nedical benefits or the
lifetime availability of such benefits. Finally, even assum ng
that Cultor conmtted as part of the purchase agreenent to

mai nt ai ni ng conpar abl e benefits for three years, not only did
that three year wi ndow expire before plaintiff reached the
eligibility age of fifty-five, but those benefits would be
“conpar abl y” non-vest ed.

Plaintiff contends that “[w] hen Cultor prom sed to provide
conpar abl e benefits to those provided by Pfizer, | understood
those benefits to include retirenent nedical benefits, and that
t hose benefits woul d have been available for ny lifetinme, as they
woul d have at Pfizer.” Pl. Aff. 1 8 Plaintiff’s evidence gives
no support to the legal enforceability of his belief. Indeed, at
oral argunent plaintiff’s counsel accurately confirmed that the
Pfizer Plan, in fact, did not provide vested retiree nedi cal
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benefits.

As there are no nedical benefits owed to retirees under any
extant Cultor plan and plaintiff has shown no other basis for
inferring vested benefits fromany prior plan or prom se,
defendants are entitled to summary judgnment on plaintiff’s claim
under 29 U.S.C. 88 1132(a)(1)(B) and (a)(3) that retiree nedical

benefits are owed himunder the Cultor Plan (Counts | and I1).

C. Breach of Fiduciary Duty

Plaintiff also seeks relief for alleged breach of fiduciary
duty based on representations made to himin 1995 and 1996, which
he clains led himto believe that he was eligible for Cultor
retiree nmedical benefits upon reaching age fifty-five because he
met the 40+10 Rule at the date of purchase. Plaintiff asserts
his breach of fiduciary duty claimunder both 88 1132(a)(1)(B)
and 1132(a)(3), claimng that Cultor breached its fiduciary duty
by negligently or intentionally m sinform ng himthat he woul d be
eligible for retiree benefits when he reached fifty-five, and now
denyi ng hi m benefits.

Havi ng succeeded on their argunent that plaintiff is not
entitled to benefits under 8§ 1132(a)(1)(B), defendants
unpersuasi vely argue that plaintiff cannot sue under 8§ 1132(a)(3)
to recover for a breach of fiduciary duty because he has a renedy
under 8§ 1132(a)(1)(B). For the reasons discussed bel ow, the

Court di sagrees.
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In Varity Corp. v. Howe, 516 U.S. 489, 509 (1996), the

Suprene Court held that individual equitable relief may be
avai |l abl e under 8§ 1132(a)(3) for a breach of fiduciary duty. The
Court noted that

[ We shoul d expect that where Congress el sewhere
provi ded adequate relief for a beneficiary's injury, there
will likely be no need for further equitable relief, in
whi ch case such relief normally would not be "appropriate.”

But that is not the case here. The plaintiffs in this
case could not proceed under the first subsection because
they were no | onger nenbers of the [Plan] and, therefore,
had no "benefits due [then] under the ternms of [the] plan.”
8 502(a)(1)(B). They could not proceed under the second
subsection because that provision, tied to §8 409, does not
provide a renmedy for individual beneficiaries. They nust
rely on the third subsection or they have no renedy at all.
We are not aware of any ERI SA-rel ated purpose that denial of
a remedy woul d serve. Rather, we believe that granting a
remedy is consistent with the literal |anguage of the
statute, the Act's purposes, and pre-existing trust |aw

Id. at 511.

Here, as in Varity, plaintiff cannot proceed under 8§
1132(a) (1) (B) because, as di scussed above, he has no entitlenent
to the benefits he seeks under the ternms of any Cul tor plan,
including the 1997 Cultor Plan. Plaintiff does not, and cannot,
proceed under 8§ 1132(a)(2) because it provides no renedy for

i ndi vidual beneficiaries. See Massachusetts Miut. Life Ins. Co.

v. Russell, 473 U S. 134 (1985). As in Varity, § 1132(a)(3)
provides the plaintiff with the only possible renmedy for the

al l eged breach of fiduciary duty for Cultor’s alleged

m srepresentations that he woul d have benefits under some plan.

Mor eover, unlike other cases finding that a plaintiff cannot
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pursue a claimfor breach of fiduciary duty under § 1132(a)(3)
where he al so seeks benefits due under the terns of a plan under
8§ 1132(a)(1)(B), plaintiff here argues both that he is presently
owed benefits under the terns of sonme Cultor plan and that Cultor
as a fiduciary nmade material m srepresentations about the terns
of the benefits he would receive if he accepted enpl oynent with
Cultor and that he acted in detrinmental reliance on those

m srepresent ati ons. Cf. wald v. Southwestern Bell Corp.

Custoncare Med. Plan, 83 F.3d 1002, 1006 (8th Cr. 1996) (holding

that a plaintiff seeking individual relief under ERI SA §
502(a)(3) under a breach of fiduciary duty theory did not have a
cause of action when the alleged breach of fiduciary duty was a
failure to distribute benefits in accordance with the plan);

Mont ebaso v. Xerox Corp. Retirenment | nconme Guarantee Plan, 117 F

Supp. 2d 147, 165-66 (D. Conn. 2000) (“[P]laintiffs cannot
simul taneously maintain a claimfor benefits under 8§ 502(a)(1)(B)
and a claimfor breach of fiduciary duty under 8§ 502(a)(3) where,
as here, the relief sought is substantively the sanme in both
counts. Even though the plaintiffs have couched their claimfor
relief under 8 502(a)(3) in equitable ternms, they are ultimtely
seeking the sane relief they seek in their 8 502(a)(1)(B)
cl ai m-benefits under the Plans.”).

Therefore, although defendants are correct that “[p]laintiff
cannot escape ERISA's jurisdictional limtations by masqueradi ng
his clainms for benefits as clains for breach of fiduciary duty,”
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Doc. # 40 at 16, a nore proper view of the alternative theory on
which plaintiff makes his claimis that the breach of fiduciary
duty “masquerades” as a claimfor benefits. Although plaintiff
stated in his deposition that he seeks retiree nedical benefits
under a Cultor plan, his counsel clarified at oral argument that
the breach of fiduciary duty claimis based in part on the theory
that Cultor made m sl eading promses to create a plan with
retiree nmedical benefits for which plaintiff would be eligible
and that plaintiff detrinmentally relied on those prom ses.
Accordingly, plaintiff seeks seeking an equitable renmedy for
those all eged m srepresentations that nmay include the creation of
a benefits plan to provide the retiree nedical coverage he was
all egedly promsed. As there is no plan renedy for plaintiff
under 88 1132(a)(1)(B) or 1132(a)(2), he may pursue a claimfor
equitable relief for the alleged breach of fiduciary duty under 8§
1132(a) (3).

2. Breach of fiduciary duty by materi al
m srepresentation

ERI SA requires a fiduciary to “discharge his duties with
respect to a plan solely in the interest of the participants and
beneficiaries.” 29 U S. C. 8 1104(a). Thus, "ERI SA fiduciaries
must provide conplete and accurate information in response to
beneficiaries' questions about plan terns and/or benefits."

Becker v. Eastman Kodak Co., 120 F.3d 5, 8 (2d Gr. 1997).

Consistent with this duty, the Second Crcuit has held that "when
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a plan adm ni strator speaks, it nust speak truthfully.” Millins

v. Pfizer, Inc., 23 F.3d 663, 669 (2d Cr. 1994).

To establish a claimfor breach of fiduciary duty based on
al | eged m srepresentations concerni ng coverage under an enpl oyee
benefit plan, plaintiff nmust show (1) that the defendant was
acting in a fiduciary capacity when it made the chal |l enged
representations; (2) that these constituted materi al
m srepresentations; and (3) that plaintiff relied on those

m srepresentation to his detrinment. See Varity Corp. v. Howe,

516 U. S. 489 (1996); Ballone v. Eastman Kodak Co., 109 F.3d 117,

122, 126 (2d Cir. 1997); In re Unisys Corp. Retiree Medical

Benefit ERISA Litig., 57 F.3d 1255, 1266 (3d Gir. 1995).

Whet her a m srepresentation is material is “*a m xed
question of law and fact’ based on whether ‘there is a
substantial |ikelihood that it would m sl ead a reasonabl e
enpl oyee in nmaki ng an adequately inforned decision . . . .'”

Mul lins, 23 F.3d at 669 (quoting Fischer v. Philadel phia Elec.

Co., 994 F.2d 130, 135 (3d Cir. 1993)); see also Larsen v. NWJ

Pension Pl an Trust of the NMJ Pension & Welfare Plan, 767 F

Supp. 554, 558 (S.D.N Y. 1991) (“defendants are also |liable for
breach of fiduciary duty if they provided materially m sleading
information to decedent or if the information supplied was
insufficient to enable himto nmake an i nforned decision”)

(quoting District 65, UAWvV. Harper & Row, Publishers, Inc., 576

F. Supp. 1468, 1480 (S.D.N.Y. 1983)).
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Plaintiff contends that he nmade two sets of decisions in
reliance on alleged m srepresentations by Cultor: the initial
decision to accept enploynent with Cultor in January 1996 rat her
t han pursing opportunities to remain at Pfizer, and the decisions
to sign the rel ease form accepting a severance package and to
pursue consulting work followng his termination by Cultor in
March 1996. For the reasons di scussed below, the Court concl udes
as a matter of law that plaintiff’s initial decision was not nmade
in reliance on any m srepresentation properly attributable to
Cultor, and that any m srepresentations by Cultor wwth respect to
the latter decisions were not material .

Plaintiff clains that he “woul d have pursued conti nued
enpl oynent wth Pfizer, which m ght have been available to [himn
at the time,” Danis Aff. . 9, had he not believed that “the
retirenment benefits to be provided by Cultor only required that
he be over 40 years of age at the close of the Cultor-Pfizer deal
and that he be enployed for 10 years.” Doc. # 45 at 5.

Plaintiff points to the grin fromBart Finegan during the January
1996 neeting in response to his inquiry about eligibility, the
under st anding he had fromthe transitional neetings of what the
ternms of the Cultor benefits plan would be, and the Q & A

bookl et’s om ssion of any reference to the continuation of the

55+15 after 40 Rule for eligibility as m srepresentati ons upon

25



whi ch he all egedly based that decision.?°

However, plaintiff fails to provide any evi dence that
m srepresentations were made to himby any Cultor enpl oyee before
he accepted enploynent with Cultor. Any statenents nmade by
Fi negan i n Decenber 1995 or January 1996 were necessarily made in
his capacity as Pfizer enpl oyee, are not shown to have been
inferrably adopted by Cultor, and cannot anount to a breach of
fiduciary duty by CQultor. Although plaintiff admtted during his
deposition that it had occurred to himat the tinme that Finegan
was a Pfizer enployee, he did not direct any inquiry about
benefits to anyone from Cultor before accepting enpl oynent.
Dani s dep. at 77.

Further, although plaintiff’s notes of the Decenber 1995 and
January 1996 neetings indicate that eligibility for retiree
medi cal benefits depended on neeting the 40+10 Rule at the tine
of the purchase, the record | acks any basis fromwhich to

conclude that the source of these notes were representations nade

oplaintiff also clains that evidence suggesting that Cultor
was contenplating termnating retiree nmedical benefits prior to
the purchase is evidence of Cultor’s m srepresentations. See
Pl.”s Ex. 14. However, the docunent on which plaintiff relies
recomends either termnating retiree nedical coverage or
retaining Pfizer’s option to anmend or term nate benefits at any
time. 1d. at DO906. Further, Cultor was obligated to provide
conpar abl e benefits for only three years. |In the absence of any
evi dence that Cultor ever prom sed vested or lifetine nedical
benefits to Danis, evidence of Cultor’s intent to elimnate
retiree nmedical benefits has no bearing on plaintiff’s breach of
fiduciary duty claim
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by Cultor. Moreover, as plaintiff stated in his deposition, it
was because “there was no tine franme” for eligibility for retiree
benefits apart fromthe 40+10 Rul e described at the neeting that
he asked Fi negan whet her he would be eligible after working for
Cultor for one nanosecond. Danis dep. at 32. Thus, plaintiff

of fers insufficient evidence on which a reasonable fact-finder
could conclude that Cultor m srepresented that plaintiff would be
eligible regardl ess of the nunber of years he worked at Cultor
followi ng the transfer.

| ndeed, the only evidence directly attributable to Cultor is
t he Decenber 1995 letter from Cultor’s president Haken Lauren
prom si ng conparable benefits and the Q & A Brochure descri bi ng
the 40+10 Rule as a change to retiree benefits. The former does
not m srepresent in any way the terns under which plaintiff would
becone eligible for benefits. Although Jeannette Brizel
acknow edged that the Q & A Brochure “coul d have been drafted
better,” Def. Ex. Cat 74-77, even if it lacked clarity or
accuracy by omtting the unchanged termof eligibility (the 55+15
after 40 Rule), it was not material to plaintiff because he does
not recall receiving it. Danis dep. at 74.

Despite his concern that the draft enploynent agreenent he
received in Decenber 1995 did not obligate Cultor to provide
benefits, Danis chose to rely on the “good feeling” he had gotten
based on the neetings and the “clarification” by a Pfizer
enpl oyee when he signed the enpl oynent agreenent, requiring
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Cultor to pay those benefits described in the Purchase Agreenent,
w t hout ever requesting a copy of that agreenent or clarification
its contents. 1In short, Danis does not provide any evidence that
prior to his enploynent he asked, much | ess received from any
Cul tor enployee a representation that he would be eligible for
lifetime benefits regardl ess of the nunber of years he worked at
Cultor after turning 50.

After plaintiff’s termnation in March 1996, he nade a
second set of decisions -- to sign the rel ease agreenent and
pursue consulting work -- that he clains were the result of
Cultor’s material msrepresentations about his eligibility for
retiree nedical benefits. Those decisions were allegedly based
in part on Finegan’s March 29, 1996 letter informng plaintiff
that “you will be eligible for retiree nedical insurance when you
achi eve age 55.”

This statenent by Finegan, in contrast to his smle, as
def endant’ s vice president of enployee resources responding to
plaintiff’'s statenment that “it is ny interpretation that | am
eligible for Cultor retirenment medi cal coverage since | was >40
and >10 years service at the close and not excluded that | woul d
be eligible for this coverage wth the nmagic retirenent age of
55,” Pl.”s Ex. 5, at 0025, was undisputedly nmade by Cultor in a

fiduciary capacity. See Varity, 516 U S. at 502. Finegan’s

| etter obviously was inaccurate, as plaintiff would never be
eligible for retiree nedical benefits because he did not also
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meet the ternms of the 55+15 after 40 Rule. PI.’s Ex. 6 at 0021.
However, a m srepresentation nust also be “material” to give

rise to liability for a breach of fiduciary duty. Finegan’s next

sentence stating that: “The specific terns and conditions of this

Pl an have not yet been decided, and we can nake no representation

concerning the terns, conditions or coverage of such plan,” id.

(enphasi s added), rendered the promse of eligibility for
benefits illusory by explicitly informng plaintiff that there
was no guarantee of any content to that promse. Plaintiff
under st andably conceded in his deposition that he “couldn’t
identify any of the benefit terns of the plan.” Danis dep. at
112. The March 1996 letter fromFinegan is insufficient to
permt a factfinder to conclude either that Cultor was prom sing
plaintiff vested retiree nedical benefits or that it was a
prom se of sufficient specificity on which he could have
detrinmentally relied in sonme way.

As wth his claimthat he m ght have pursued conti nued
enpl oynment with Pfizer, Danis’ clains that he chose to seek
consulting work rather than pursue a job that m ght provide
retiree nmedical benefits based on Finegan's representations of
coverage, Danis dep. at 141-43, are based on pure specul ation.
| ndeed, it is undisputed that Danis “did not reject job
opportunities based on any representations by Cultor regarding
retiree nmedical coverage nor did he forego seeking other
enpl oynent opportunities based solely on his expectations
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regarding retiree nedical benefits.” Def.’s Local Rule 9(c)
Statenent, § 42; Pl.’s Local Rule 9(c)(2) Statenent, | 42.
Mor eover, al though plaintiff informed Cultor that his decision to
sign the Rel ease Agreenent in April 1996 was nmade in reliance on
Fi negan’s March 1996 letter, his counsel conceded at oral
argunment that plaintiff provides nothing fromwhich a reasonable
factfinder could infer that he would have not nade the sane
deci sion to accept over $330,000 in severance pay absent
Fi negan’s March 1996 m srepresentation about eligibility.
Finally, upon receiving Danis’ letter in April 1996
i nquiring about the availability of lifetine benefits, Finegan
i mredi ately responded that he “cannot, at this tinme, comnment on
the lifetine availability of any benefits.” Pl.’ s Ex. 8, at
0019. At that point certainly plaintiff’s continued reliance on
the “good feeling” fromconversations with Finegan had no
reasonabl e basis. Guven his failure to nmake any inquiry about
what retiree nedical benefits Cultor would provide and under what
conditions, and in light of the entirely specul ative nature of
Dani s’ allegations that he woul d have acted differently absent
Finegan's letter, Danis cannot, as a matter of |aw, establish
that the alleged m srepresentation in the March 1996 letter was
mat eri al causing his detrinmental reliance.
In conclusion, the material facts here are undi sputed for
pur poses of defendants’ summary judgnent notion. Danis and
Cul tor agree on the substance of Bart Finegan's statenents and
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when he made them The factual disagreenent surroundi ng whet her
Cultor in fact intended to provide retiree nedical benefits,
whet her the Enpl oynent Agreenent is a binding contract and

whet her it incorporates the terns of the Purchase Agreenent, as
wel | as the dispute about the effect of the Rel ease Agreenent,
are therefore immterial. Defendants are entitled to sunmary
judgment on plaintiff’s breach of fiduciary duty clains (Counts

I, 1l and 1V).

| V. CONCLUSI ON

For the reasons discussed above, defendants are entitled to
summary judgnent on Danis’ clains for benefits and for breach of
fiduciary duty under 88 1132(a)(1)(B) and (a)(3) (Counts I, 1|1
and 1V). Defendants’ objections to the Magistrate’s Recommended
Ruling [Doc. # 52] are SUSTAINED, and the ruling is adopted as to
Count 111.

The Clerk is directed to close this case.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

New Haven, Connecticut: dated this 26th day of March, 2001.
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