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RULI NG AND ORDER ON

CROSS- MOTI ONS FOR SUMVARY J UDGVENT

Plaintiff brings this action challenging the constitutionality
of the Connecticut sex offender registry act ("CT-SORA"), which
requires registration by, and public disclosure of information
concerni ng, persons designated as "sexual offenders.” Plaintiff
clains that the statute, commonly referred to as Connecticut's
Megan's Law, deprives him of a protected liberty interest in
vi ol ation of the Fourteenth Amendnent's Due Process C ause and, as
applied to him violates the Constitution's Ex Post Facto C ause.
Cross-notions for summary judgnment have been filed on potentially
di spositive legal issues regarding liability.! The parties agree
that two issues can be decided on the record presented at this
stage: (1) whether the CT-SORA inposes a "stigm" on registrants

for purposes of the "stignma plus” test used to establish a liberty

Plaintiff's Fourth Amended Conplaint contains class action
all egations as to both clains. The parties agree that class
certification issues should not be decided until after the issues
presented by the cross-notions are resol ved.



interest protected by the Due Process O ause; and (2) whether the
statute violates the Ex Post Facto C ause.?

Plaintiff's notion for summary judgnent on the due process
claimis granted essentially because the undifferentiated nature of
the registry stignmatizes nondangerous regi strants by groupi ng them
t oget her with dangerous registrants.® Plaintiff alleges that he is
not dangerous; the registry systemalters his | egal status (thereby
satisfying the "plus" elenent of the stigma plus test); and the
State provided no procedure to determne whether plaintiff is
currently dangerous before including him in the registry.
Def endants' notion for summary judgnent on the ex post facto claim
is granted because the legislature did not enact the CT-SORA with
punitive intent and the law s effects are not so punishing as to
render it punitive in fact. Because the parties have not yet

addressed renedies, no ruling is nmade as to renmedy at this tine.

2Plaintiff contends that the remaining aspects of the due
process claim can be decided at this tine as well. Def endant s
di sagr ee.

By undifferentiated | mean a systemli ke Connecticut's, which
pl aces all registrants in one class for notification purposes--"sex
of fender"--w t hout attenpti ng any i ndi vi dual i zed assessnent of their
dangerousness or likelihood of reoffense. One comment at or has
termed systens wi thout individualized risk assessnent “conpul sory”
regi stries and has cal cul ated t hat ni net een states have adopt ed such
systens. See Wayne A Logan, A Study in “Actuarial Justice: Sex
Ofender Cassification Practice and Procedure, 3 Buff. Cim L.
Rev. 593, 603 (2000) The remaining states and the District of
Col unbi a use approaches that invol ve t he exerci se of varyi ng degrees
of discretion on the part of classifying authorities. See id.
at 606-19. An exanple of a differentiated, or classified, system
is New York's three-tier system described in Doe v. Pataki, 120
F.3d 1263, 1266-70 (2d G r. 1997).
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Backgr ound

A. The Statutory Schene

In 1998 and 1999, the Connecticut |egislature revised the
State's version of Megan's Law in ways that spawned this |awsuit.
See Public Acts No. 98-111 & 99-183 (codified at C.G S. 88 54-250
to -261) (collectively referred to as the "CT-SORA").*

Reqgi stration bli gations

Under the CT- SORA, persons who have been convi cted or found not
guilty by reason of nental di sease or defect of enunerated of fenses
nmust register with the  Conm ssioner of Publ i c Saf ety
("Commi ssioner") wthin three days of their release into the
comuni ty. All registrants nust provide the sane information
name, residence address, crimnal history record, fingerprints, a
phot ogr aph, and a description of such other identifying
characteristics as the Departnent of Public Safety ("DPS") requires
(such as scars and tattoos). |If a registrant noves, he nust notify

the Commi ssioner in witing of the new address within five days.?®

‘“Federal law conditions a state's receipt of certain federal
| aw enforcenment grants on the creation of a sex offender registry
program See 42 U.S.C. § 14071. Anong other things, a state nust
regi ster persons convicted of certain offenses and provide the
information to the F.B. 1. and |local |aw enforcenent. The federal
law requires that the information be released to the extent
necessary to protect the public fromspecific individuals but does
not require a state to apply its programretroactively.

°If the registrant noves to another state, he nust contact and
register wwth any sexual offender registry agency in the other
st ate. Simlarly, if a registrant regularly travels to or
tenporarily resides in another state, he nust inform the
(continued. . .)
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Regi strants nust al so conpl ete and return address verification forns
sent to them by the Comm ssioner and submt to the retaking of a
phot ograph at |east every five years. Failure to conply with the
requi renents of the CT-SORA is a class D felony, punishable by up
to five years in jail

The statute applies to persons convicted of four types of
of f enses: crimnal offenses against a victim who is a mnor;
nonvi ol ent sexual offenses; violent sexual offenses; and felonies
commtted for sexual purposes. The burdens inposed on registrants
vary dependi ng on the type of offense commtted. Sone offenders are
obligated to maintain their registrations for life,® while others
nmust do so for ten years.’” Registrants nust conplete and return

address verification forns either annually® or every ninety days.?®

(...continued)
Comm ssioner and notify the registry agency in the other state.

5Li fe regi strants i ncl ude persons who were required to register
under the pre-1998 version of the CT-SORA; persons who have
commtted violent sexual offenses; and persons who have committed
a second crimnal offense against a mnor or nonviolent sexua
of f ense.

"Ten-year registrants include persons convicted for the first
time of an offense against a mnor or a nonviolent sexual offense,
as wel |l as persons who have commtted a fel ony for a sexual purpose.

8Persons who have conmitted offenses against a mnor,
nonvi ol ent sexual offenses, or felonies with sexual purposes are
subj ect to annual verification.

°Per sons who have commi tted vi ol ent sexual of fenses nust return
forms every ninety days.
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The DPS is required to maintain a central registry of the
information submtted by sex offenders. On receipt of an
individual's information, the DPSis required to provide it to |ocal
| aw enforcenent officials with jurisdiction over the registrant's
address. 1°

Public D scl osure

The DPS nust nake the registry available to the public in a
nunmber of ways.!! First, the central registry nmaintained at the DPS
must be available to the public during regular business hours.
Second, l|ocal |aw enforcenent agencies nust neke the infornation
that DPS has transmtted to them avail abl e duri ng busi ness hours.
Third, the DPS is required to make the registry information
avai l abl e over the Internet. Finally, the DPS nust annually rem nd
the state's nedia that the registry exists and provide them wth

information on how it can be accessed. See C G S. 8§ 54-258(a)(1).

f the registrant's address i s in another state, the DPS nust
provide the information to the registry agency in the other state.
See C G S. 8 54-257(a). For all registrants, the DPS nust transmt
all registration information, conviction data, photographs, and
fingerprints to the F.B.I. See id.

1The CT- SORA does not require proactive conmunity notification
regarding any registrant's information. However, "[a]ny state
agency, the Judicial Departnent, any state police troop or any | ocal
police departnment may, at its discretion, notify any governnent
agency, private organization, or individual of registration
i nformati on when such agency, said departnent, such troop or such
police departnent, as the case may be, believes such notification
IS necessary to protect the public or any individual in any
jurisdiction fromany person who is subject to registration." See
C.GS. 8 54-258(a)(2). The CT-SORA provides no guidelines for how
these entities are to exercise their discretion.
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An uncodified provision of P.A 99-183 requires that any
di ssem nation of the registry be acconpanied by the follow ng
war ni ng: "Any person who uses information in this registry to
injure, harass or commt a crimnal act agai nst any person incl uded
in the registry or any other person is subject to crimnal
prosecution.” P.A 99-183 § 10.

Exenption, Linmtation, or Suspension of Reqgistration

Two narrow cl asses of of fenders may be conpl etely exenpted from
the obligationtoregister if acourt finds that registrationis not
necessary to protect the public. See C G S. 8§ 54-251(b), (c).?*?

The registry data of select other offenders nmay be restricted

by court order to use for |aw enforcenment purposes only.*® For any

2Persons convicted of fourth-degree sexual assault for
subj ecting another person to sexual contact w thout consent are
eligible for exenption, as are persons who were under 19 at the tinme
of their offense and were convicted of having sexual intercourse
w th sonmeone who was (1) nore than two years younger than they and
(2) between the ages 13 and 16 at the tine of the offense.

BThere are two ways an offender's information can becone
restricted. First, when the registrant's offense i s sexual assault
in a spousal or cohabitating relationship, see C.GS. 53a-70b, or
an offense against a person who, at the tine of the offense, was
under 18 and living in the registrant's household, the court can
restrict access to law enforcenent if it finds that public
dissem nation would likely reveal the identity of the victim See
C.GS. § 54-255(a).

Second, certain registrants are entitled to petition for such
an order. This right of petition is available to (1) registrants
who committed specific offenses between Cctober 1, 1988, and June
30, 1999, regardless of their sentence or subsequent crimnal
hi story; and (2) any regi strant convicted between Cctober 1, 1988,
and Septenber 30, 1998, of any offense requiring registration if he
served no jail tine as a result of the conviction, has not been
subsequent |y convi cted of an of fense that requires regi strati on, and

(continued. . .)
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of these offenders, the court may enter an order restricting
di ssem nation of registry information only after finding that public
safety does not require general public access to the information.

Finally, a person's registration is suspended if he becones
incarcerated or civilly commtted or takes up residence in another

state. See C.G S. § 54-257(bh).

B. Additional Undi sputed Facts

The DPS has a procedure in place to respond to challenges to
t he accuracy or conpl eteness of registry information, but otherw se
has no discretion in determ ni ng whet her individuals nust register.
Mor eover, none of the agencies involved in the registration process
(i.e., the DPS, the Departnent of Corrections, or the Ofice of
Adult Probation) conducts any individualized assessnent of the
public safety threat posed by an individual when decidi ng whet her

he nust register.

C. The Wb Site

The DPS Sex O fender Registry web site permts any Internet
user visiting the site to search and display the information
contained in the registry database. The database can be searched

by | ast nanme, the first letter of alast nane, a town nane, or a zip

(...continued)
has been registered with the DPS as required by the CT-SORA. See
C.GS 8§ 54-255(c).
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code. Searching by a town or zip code provides a |list of the nanes
of all registrants living in that area.

Clicking on a listed nane brings up a web page entitled
"Registered Sex Ofender." If the registrant has conplied with the
CT-SORA' s requi renents, there have been no technical difficulties,
and the DPS has had tine to process and post the registrant's
information, this page contains the registrant's nane, offense,
current residence address, physical description and phot ograph.

At the tinme the parties filed their briefs, the front page of
the web site included the foll ow ng | anguage:

This information is nmade avail able for the purpose
of conplying with Connecticut Ceneral Statutes 8§ 54-250
et seq., which requires the Connecticut Departnent of
Public Safety to establish and maintain a registry of
persons who are required to regi ster under sections 54-
250 through 54-254 of the General Statutes. [Those
statutes require that certain individuals be included in
the registry because of their conviction or finding of
not guilty by reason of nental disease or defect of a
specified crimnal offense and subsequent release into
the community on or after October 1, 1988.] The registry
is based on the legislature's decision to facilitate
access to publicly-available information about persons
convi cted of sexual offenses. The Departnent of Public
Safety has not considered or assessed the specific risk
of reoffense with regard to any individual prior to his
or her inclusion within this registry, and has made no
determnation that any individual included in the
Registry is currently dangerous. I ndi vi dual s i ncl uded
within the registry are included solely by virtue of
their conviction record and state law. The nai n purpose
of providing this data on the Internet is to nmake the
information nore easily avail abl e and accessible, not to
war n about any specific individual. Anyone who uses this
information to injure, harass, or conmt a crimnal act



agai nst any person included in the registry or any other
person is subject to crimnal prosecution.?

D. The Plaintiff

Plaintiff is required to register under the CT-SORA He
all eges in the Fourth Amended Conplaint that he is not a dangerous
sexual offender and does not pose a threat to the safety of the
community. Defendants contend that all the information on the CT-
SORA web site regarding plaintiff is accurate and that he provi ded
the information regarding his birth date, address, physical
description, crimnal offenses, and other identifying information.

Plaintiff does not contend that any piece of data is inaccurate.

Di scussi on

| . Due Process Caim

Plaintiff clains the CT-SORA viol ates the Due Process C ause
of the Fourteenth Anendnent. To succeed on this procedural due
process claim plaintiff nust denonstrate (1) that the CT-SORA
deprives himof a constitutionally protected liberty interest; and
(2) that the procedures attending the deprivation are inadequate.

See Kentucky Dep't of Corrections v. Thompson, 490 U. S. 454, 460

(1989). To establish a protected liberty interest, plaintiff nust

satisfy the "stigma plus" test applied in the Second Circuit. See

14Since the briefs were filed, the DPS has nodified the format
of the front page and the |anguage quoted in the text no |onger
appears as a singl e paragraph; however, the substance of the quoted
paragraph remai ns on the front page.
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Val nonte v. Bane, 18 F.3d 992, 999 (2d G r. 1994); Doe v. Pataki,

3 F. Supp. 2d 456, 467 (S.D.N. Y. 1998).

Plaintiff prevails on the due process cl ai mbecause the State
has not provided him wth any opportunity to challenge the
stigmatizing allegation, inplied by his inclusion in the publicly
avai lable registry, that he is a dangerous sex offender. The
inplied allegation, which plaintiff contends is false, arises from
the undifferentiated nature of the registry, in which dangerous and
nondangerous regi strants are grouped in a single classification and
noinformationis provided regarding any regi strant's danger ousness.
Because there can be no doubt that sonme registrants are dangerous,
Connecticut's single classification falsely suggests that
nondangerous regi strants are athreat to public safety. In addition
tofal sely stigmatizing nondangerous registrants, the CT-SORA alters

their l|egal status under state |aw. ?!®

15Def endant s suggest that the undifferentiated nature of the
registry requires rejection of plaintiff’s due process cl ai mbecause
a hearing would not serve any useful purpose. See, e.q., Defs.
Mem at 20-21, 30-31. However,

the fact that a particular jurisdiction's registration

and notification schenme does not differentiate anong

of fenders, and thus relies exclusively upon blanket

| egi slative assessnent of comunity danger, should not

alter the liberty interest analysis. The constitutional

question is not whether offender differentiation is

contenplated by the particular statutory schene in

guestion; rather, it is whether aliberty interest exists

sufficient to warrant due process protection.
Wayne A. Logan, Liberty Interests in the Preventive State:
Procedural Due Process and Sex O fender Community Notification Laws,
890 J. Cim L. & CGimnology 1167, 1210-11 (1999).
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A.  Stigma
Plaintiff first nust prove that his "inclusioninthe [publicly
di ssem nated sex offender registry] will result in stigma, that is,
in 'public opprobrium and damage to [his] reputation.” Val nonte

v. Bane, 18 F. 3d 992, 999 (2d Cir. 1994) (quoting Bohn v. County of

Dakota, 772 F.2d 1433, 1436 n.4 (8th Cr. 1985)). Plaintiff
contends that he is stigmatized because his inclusion in the
registry conveys the false nessage that he is a dangerous sex
of fender and a threat to public safety. Defendant contends that the
regi stry sends no nessage about a registrant's dangerousness and
communi cates only the adm ttedly accurate information that plaintiff
has been convicted of a crine requiring registration.

Wen, as here, a plaintiff seeks not damages but rather an
opportunity to be heard in order to establish that a conmuni cation
about himis false, the plaintiff need only all ege--not prove--that

the conmmuni cation at issue is not true. See Brandt v. Board of

Coop. Ed. Servs., 820 F. 2d 41, 42-44 (2d Gr. 1987) (citing Codd v.

Vel ger, 429 U.S. 624, 627 (1977) (finding plaintiff’s action for
name-clearing hearing fatally deficient because of failure to

contend that enpl oyer’s communi cation was false).® Accordingly, to

Kelly Kare, Ltd., v. O Rourke, 930 F.2d 170, 177 (2d Cr.
1991), which states that "plaintiff nust establish that the
information was stigmatizing, false, and publicized by the state
actor," is not to the contrary. Kelly Kare cited Brandt as the
primary authority for the quoted proposition and indicated no
di sagreenent with the di stinction nade by Brandt between actions for
damages and actions seeking a nane-clearing hearing. VWil e the

(continued. . .)
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establish that the CT-SORA inplicates aliberty interest, plaintiff
nmust establish that the charge against himis stigmatizing, that he
alleges it to be false, and that a plus factor is present.
Plaintiff satisfies the allegation-of-falsity elenent by the
anendnent to his conpl aint approved today in a separate order. See
Fourth Am Conpl. ¢ 4.

The stigma question thus beconmes whether, assumng plaintiff
i s not dangerous, public dissem nation of the sex offender registry
conveys the erroneous nessage that he is. The answer to this
question nmust be yes. Despite the accuracy of the registry data
concerning the plaintiff and the statenent on the web site that no
determ nation of any individual's dangerousness has been nmade, the
registry suggests that plaintiff Is currently dangerous.
Specifically, the undifferentiated nature of the registry and the
undi sput ed purposes of the CT-SORA nake it reasonable for a viewer
of the registry to conclude that any particular registrant is

danger ous. ¥’

(...continued)

Kelly Kare plaintiff did seek an injunction, the decision in that
case did not turn on whether the plaintiff had alleged or proven
falsity. Rather, the court found that, because the county had been
silent as to the reason for its termnation of Kelly Kare's
contract, there was no conmmunication that could be seen as
stigmatizing or false.

YPlaintiff contends that the registry's availability on the
Internet is by itself an additional contextual factor that conveys
t he nessage that regi strants are dangerous. Governnental use of the
Internet to di ssem nate i nformati on i s nowcomonpl ace, however, and
no special nessage should be associated wth the registry sinply

(continued. . .)
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The stated purposes of the CT-SORA are to protect the public
and facilitate law enforcenment.!® Registration and di sseni nation
serve these goals only because sone registrants are likely to
reof fend. Thus, the nessage that sonme registrants are currently
dangerous is, and is intended to be, communi cated to viewers of the
registry.

A person view ng any one registrant's information is told that
the State has not assessed the registrant's risk of reoffense and
has not determ ned whether he is currently dangerous. While it is
true, then, that the viewer has no reason to think the registrant
is one of those who is dangerous, the viewer also has no reason to
think the registrant is not dangerous. Because there is no
classification system the viewer has neither absolute nor relative
i nformation regardi ng the dangerousness of the registrant. Wthout
such information, the viewer could reasonably conclude that the
registrant is likely to reoffend.

Def endants do not dispute that within the group of persons

required to regi ster as sex offenders there is significant variation

7(...continued)
because it can be accessed via the Internet. Adopting plaintiff's
position would prohibit the State fromtaking information that is
al ready publicly available inits conpiled formand nmaking it nore
readi ly avail abl e.

8Def endants contend that these are the statute's purposes.
Plaintiff has provided nunmerous news articles supporting his
contention that the State has contributed to public understandi ng
of these purposes through statenents made by the Governor,
| egi slators, the Conm ssioner, and other officials.
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in the likelihood of particular offenders commtting another "sex
offense."?® This variation is presumably the reason why other
states have adopted atiered registry and notification system under
whi ch sex offenders are subgrouped according to their individually

assessed risk of reoffense. See Doe v. Pataki, 3 F. Supp. 2d 456,

462 (S.D. N. Y. 1998) (describing the New York system which has | ow,
noderate-, and high-risk classes). In a tiered system a recipient
of aregistrant's information can discern the dangerousness of that
registrant relative to the universe of sex offenders. By omtting
to provide such relative informati on, Connecticut's system has the
effect of falsely suggesting that nondangerous registrants are in

fact dangerous. ?

B. Pl us Factors

Damage to reputation, wthout nore, is insufficient to
establish a |iberty interest protected by the Due Process C ause.
The stigmati zi ng conduct nust be acconpani ed by sone tangi ble injury

or material alteration of |legal right or status. See Paul v. Davis,

¥This is particularly true for the Connecticut system under
whi ch sone of the "sex offenses"” do not require any sexual conduct
by the registrant. These nonsexual sex offenses include various
degrees of kidnapping and unlawful restraint when the victimis
under 18. Wiile these offenses are classified by the statute as
crimnal offenses against a mnor rather than as violent or
nonvi ol ent sexual offenses, registrants convicted of these of fenses
are still grouped under the |abel "sex offender."

20Cf. Doe v. Pryor, 61 F. Supp. 2d 1224, 1231 (M D. Ala. 1999)
(noting that community notification “strongly inplies that [a
registrant] is alikely recidivist and a danger to his community.”)
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424 U.S. at 701, 708; Valnonte v. Bane, 18 F.3d at 999-1000.

Plaintiff satisfies this plus elenent because the registration
requi renents of the CI-SORA alter his | egal status under state | aw

The CT-SORA requires registrants to appear at the Departnent
of Public Safety to register or undergo registration processes
before their release from incarceration. For at least ten years
after that, and possibly for life, a registrant nust maintain his
regi stration by conpleting forns periodically mailed to himby the
Departnent and appearing at the DPS to have his photograph taken at
| east every five years. During his registration period, a
regi strant nust pronptly informthe DPS any tinme he noves or if he
regularly travels to or tenporarily resides in any other state. |If
a registrant does nove to, reqgqularly travel to, or tenporarily
reside in another state, he nust ascertain if that state has a
regi stration agency and whether he is required to register with it;
if that is the case, he nust then performwhatever acts are required
to conply with the other state's registry program Failure to
conmply with any of the registration requirenents is a Cass D

fel ony, punishable by inprisonnent for up to five years.?

2IRelying on my ruling in Doe v. DPS, No. 3:99Cv135, slip op.
(D. Conn. Mar. 9, 1999) and on Doe v. Pataki, 3 F. Supp. 2d at 468,
plaintiff argues that these requirenents constitute an alteration
of legal status sufficient to satisfy the plus elenent. The
obligations inposed by the CT-SORA as just described are nore
burdensonme than they were when | ruled in Doe v. DPS and in their
current formare nore burdensone than the ones described in Doe v.
Pat aki .
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Def endants counter with tw argunents: first, that the
regi stration requirenments are i ncidental, regul atory burdens, which
cannot satisfy the plus elenent; and, second, that the registration
burdens do not neasure up to the type of deprivation of a right that
the Second Circuit has previously held to be a plus factor.

Def endants' first line of argunment msses the mark. The
burdens on registrants are significantly nore extensive than sinply
provi di ng change of address information, which is how defendants
characterize them Moreover, while courts have found registration
requi renents to be regul atory and nonpunitive--and therefore not an
affirmative disability or restraint for ex post facto purposes--it
does not followthat such requirenents do not alter a registrant's
rights or status under state |aw.

Def endants’ second argunent, which suggests that the plus
factor can cone only froma deprivation of enpl oynent cl osely |inked
to the stigmatizing conduct, is also unavailing. Courts have held
that the alteration of legal status and the burdens acconpanyi ng
regi stration under a sex offender | awsatisfy the plus elenent. See

Doe v. Pataki, 3. F. Supp. 2d 456, 468 (S.D.N. Y. 1998); WP. v.

Poritz, 931 F. Supp. 1199, 1219 (D.N. J. 1996); Doe v. Attorney

General, 715 NE2d 37, 43 (Mass. 1999) (interpreting the

Massachusetts Constitution).?2 Mbreover, while Valnonte v. Bane and

2Doe v. Pryor, 61 F. Supp. 2d 1224 (MD. Ala. 1999), also
found a plus factor in the burdens of a sex offender statute, but
t hose burdens went beyond the CT-SORA' s registration requirenents
(continued. . .)
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other Second Circuit cases finding stigma-plus arise in the
enpl oynent context, Valnonte recognizes that none of those cases
"foreclosed the possibility that the 'plus' elenent could cone from
sone ot her independent deprivation.”™ Valnonte, 118 F.3d at 1002.
Val nonte requires that the plus factor cone froma "tangi bl e burden”
separate fromthe "deleterious effects which flow directly froma

sullied reputation.” 1d. at 1001. Paul v. Davis, 424 U.S. 693

(1976), speaks generally of the alteration or deprivation of alegal
right or status under state law, see id. at 711-12, and identifies

(without wusing the tern) the plus factor in Wsconsin V.

Const anti neau, 400 U. S. 433 (1971), as the | oss of the right to buy
al cohol, which has no direct connection with enploynent, see id.
at 708-09.

The burdens inposed by the CT-SORA nmay entail greater
i nfringenment on personal |iberty than the type of deprivation at
i ssue i n enploynent cases. |In those cases, the governnent statute,
policy, or statenment does not nmandate any future action by the
target of the defamation. Rat her, the plus factor is generally
satisfied by a one-tine event that has already occurred, such as
di sm ssal froman existing job or preclusion fromanother job. The

CT- SORA, on the other hand, requires nondangerous registrants to

22(. .. continued)
to include prohibitions on living or working within 1000 feet of a
school or day care center, residing wwth a mnor child not the
registrant's biol ogical or adopted child, and changi ng one's nane.
See id. at 1227.
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repeatedly take specific actions to facilitate the governnent's
ongoi ng def amat ory communi cations. This is no small matter. As the
Massachusetts Suprene Judicial Court has noted, registration under
a sex offender statute is

a continuing, intrusive, and humliating regulation of
the person hinself. To require registration of persons
not in connection with any particular activity asserts a
rel ati onshi p between governnent and the individual that
is in principle quite alien to our traditions, a
rel ati onshi p whi ch when general i zed has been the hal | mark
of totalitarian governnent.

Doe v. Attorney General, 715 N E. 2d 37 at 43. Because the

regi stration requirenents alter the offenders' status under state
law, they satisfy the plus element and plaintiff has thus
established that the registry's "allegation" that he is dangerous
inplicates a |liberty interest protected by the Fourteenth
Amendnent . 23

C. The Process that is Due

Havi ng determ ned that dissem nation of the undifferentiated
regi stry deprives nondangerous registrants of a constitutionally
protected liberty interest, | turn to consider whether the
procedural safeguards provided by the State are adequate. Due

process requires, at a mninum notice and an opportunity to be

Zplaintiff contends that the stigmatizing conduct denies a
protection of reputation guaranteed by Article I, 8§ 10, of the
Connecticut Constitution, wll have negative effects on the
enpl oynent prospects and famly relationships of registrants, and
will likely result in harassing and abusive attacks on regi strants.
Because the burdens of the registration requirenents constitute a
plus factor, there is no need to address these other alleged
consequences of the CT-SCORA
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heard. See Mathews v. Eldridge, 424 U S. 319, 333 (1976). Beyond

that, the anmount of process due is generally determ ned under the

framewor k of Mathews v. Eldridge. Inthis case, it is not necessary

to engage i n the Mat hews bal anci ng because it is undi sputed that the
CT- SORA provi des no procedure to determ ne a person's dangerousness
before he is included in the registry. It suffices to say that
under the Connecticut system nondangerous registrants do not have
an adequate opportunity to be heard before the deprivation of their
liberty interest and thus are denied their Fourteenth Amendnent

right to due process.

1. Ex Post Facto d ause

Plaintiff's claimbased on the Ex Post Facto C ause presents
t he question whether the CT-SORA i nposes a penal sanction. The Ex
Post Facto O ause forbids application of a new penal sanction to a

crinme that has al ready been commtted. See Kansas v. Hendricks, 521

U S. 346, 370 (1997); Doe v. Pataki, 120 F.3d 1263, 1272 (2d Cir.

1997) (hereinafter “Doe”). The Second Crcuit has established a two-
part test to determ ne whether a lawis penal: first, whether the
| egislature intended the statute to be crimnal or civil; and,
second, if the intent was nonpunitive, whether the statute is so
punitive in fact that it cannot legitimately be seen as civil in
nature. See Doe, 120 F.3d at 1274-75. The features of the CT- SORA
on which plaintiff primarily relies (nanely, wi despr ead
di ssem nation of registration information with no individualized
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assessnent of dangerousness) nmake this a sonewhat cl oser case than
recent cases in which the Second Circuit rejected ex post facto

clains. See Doe; Roe v. Ofice of Adult Probation, 125 F.3d 47 (2d

Cir. 1997). However, | agree with the defendants that the CT- SORA
is regulatory in both intent and effect. Accordingly, their notion
for summary judgnent on the ex post facto claimis granted.

A. Leqgi sl ati ve | ntent

Public Acts 98-111 and 99-183 are not Connecticut's first
enact nent of Megan's Law, they are followon statutes to an earlier
version. The Second Circuit has stated that the earlier version was
enacted in response to concerns "regarding the harm to society
caused by sex crimes and the relatively high rate of recidivism
anong sex offenders." Roe, 125 F.3d at 48. The Connecticut Suprene
Court has expressly agreed wth t he Second Crcuit's

characterization. See Connecticut v. Msiorski, 738 A 2d 595, 601-

602 (Conn. 1999). G ven the nonpunitive purpose of the prior |aw,
plaintiff can succeed on his ex post facto claim only if he
denonstrates that the legislature acted with punitive intent when
it anended the prior law or that the new regine it created is
punitive in fact.

The legislature's intent, which can be either express or

i nplied, see Hudson v. United States, 522 U S. 93, 99 (1997)

(citing United States v. Ward, 448 U. S. 242, 248 (1980)), is

determ ned by considering the law s |legislative history, its text
(i ncluding any preanble), and its structural features. See Doe,
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120 F. 3d at 1276-78. The limted legislative history materials the
parti es have provided, which are sonmewhat informative on the issue
of intent, do not establish that the |egislature abandoned its
nonpuni tive purpose.? Plaintiff makes no claimthat the text of
the law manifests a punitive intent, and there is nothing in the

text that suggests the |egislature sought to punish sex offenders

2ln general, coments of individuals involved in the
| egi slative process do not provide a sure basis for determning
| egi sl ative purpose. See Doe, 120 F.3d at 1277 (noting that "fl oor
debates are of particularly limted assistance in resolving highly
controversial issues of legislative intent.") The views expressed
by a law s sponsors, however, are entitled to greater weight than
t hose of other comrentators. See id. Def endants present the
Connecticut House Judiciary Conmttee testinony of M chael
Cicchetti, Undersecretary of the Ofice of Policy and Managenent
("OPM'), introducing P. A 99-183, who stated that the purpose of the
registry law is to "make it possible for the public to protect
itself" and not to inpose "additional punishnent for [sex]
of fenders. " OPM was one of the nmany governnment agencies that
participated in a commttee established by P. A 98-111 to nonitor
the i npl enmentation of P.A. 98-111 and to recommend anendnents. The
bill G cchetti introduced contained those recomendati ons, and he
can be regarded as speaking on behalf of the bill's sponsors. The
fl oor statenents of the sponsors of both bills and their answers to
guestions, viewed as a whole, also showthat the | aw s purposes are
to protect the public and facilitate | aw enforcenent.

Plaintiff cites statenents by ot her | egi sl ators, who recogni zed
the detrinental effects on an offender's |ife that are incidental
toregistration and notification. Those citations do not establish
that those legislators or any others acted for the purpose of
bringi ng about such effects. As in Doe, plaintiff here has failed
to produce legislative history that provides the "'unm stakable
evidence of punitive intent' required to denonstrate punitive
nmotivation." Doe, 120 F.3d at 1277 (citing Flemm ng v. Nestor, 363
U S. 603, 619 (1960)).
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rather than protect public safety.?® That |eaves the statute's
structural features.

Several features of the law clearly support a nonpunitive
public-safety orientation: (1) an offender is not required to
register, and thus no informati on can be nmade publicly avail abl e,
until the tinme of his release, cf. Doe, 120 F.3d at 1278 (noting
that the offender's assessnent is not done until just before
rel ease); (2) any public dissem nation of registry information nust
provi de a warning that anyone who uses the information to harass a
registrant is subject to crimnal prosecution; (3) while the class
of registrants eligible to petition to be relieved of the
registration or notification burdens is narrower than in other
systens, the burden on those eligible to petition is to show that
they are not a danger to the public; and (4) an offender's
registration is suspended when he is in jail or living out of the
state and thus does not present a danger to Connecticut residents.

On the other hand, the CT-SORA differs fromthe statute i n Doe
and the policy in Roe in the follow ng ways: (1) the anount of
information about a registrant that is revealed, and the way in
whichit isrevealed, is not |inked to any individualized assessnent
of the registrant's dangerousness; (2) sonme of the safeguards

regarding the release of information that were noted by the Doe

ZNei ther P. A 98-111 nor P. A 99-183 contains any preanble or
statenment of purpose to assist in resolving this question of
| egislative intent.
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court are not provided;? and (3) a defendant nust be made aware of
the registration and notification requirenments before entering a
guilty plea to an enunerated offense, sonething apparently not
required by the statute in Doe.

These di fferences, taken separately or cunul atively and vi ewed
in light of the legislative history and the structural features
indicating a regulatory purpose, do not denonstrate that the
| egi slature acted with punitive intent when it adopted Public Acts
98-111 and 99-183. ?

B. Puni shnent in Fact

Next, it nust be determ ned whether the statute, though
intended to be regulatory or nonpunitive, is nevertheless so
punitive in fact as to violate the ex post facto prohibition. This
question is highly context specific. See Doe, 120 F.3d at 1275.

Moreover, the plaintiff has a heavy burden of showing by "the

26Unli ke the New York statute in Doe, the CT-SORA does not
create a newcrimnal offense for m suse of registry informati on and
does not require any identifying information from a menber of the
public prior to giving himor her access to the registry.

27t bears noting that the individualized assessnments in Doe
and Roe were part of a systemthat involved significant, potentially
mandatory proactive notification of victins, famly, neighbors,
enpl oyers, and at-risk groups.

Also, while a defendant who seeks to plead guilty nust be
i nformed of the potential punishnment he could receive, it does not
foll ow that every potential consequence brought to the defendant's
attention is an el enent of punishnent. See Cucciniello v. Keller,
137 F.3d 721, 725 (2d G r. 1998) (recogni zing that sone "substanti al
consequences” of a guilty plea are not part of punishnent and thus
need not be noticed before the plea is taken, but suggesting that
judicial officers mght nevertheless find it advisable to give such
notice).
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cl earest proof" that the statute is so punitive in formand effect
as to render it crimnal despite the legislature's intent to the
contrary. See Doe, 120 F.3d at 1274. "[Flor the effects of a
measure to render it 'punishnent,' those effects nust be extrenely
onerous. . . . The only exanples the case | aw suggests of effects
sufficiently onerous are deprivation of one's United States
citizenship that |eaves one a 'stateless person' and a conplete
deprivation of personal freedom (i.e., incarceration)." E.B. V.
Verniero, 119 F.3d 1077, 1101 (3d Cr. 1997).

To guide inquiry at this stage, the Suprene Court and the
Second Circuit have considered the factors identified in Kennedy v.

Mendoza- Martinez, 372 U. S. 144, 168 (1963), while recognizing that

those factors are neither exhaustive nor dispositive. See Doe, 120
F.3d at 1275 (citing Ward, 448 U.S. at 249)).2® Both courts have
al so recognized that the factors often point in different

directions. See Mendoza-Martinez, 372 U.S. at 168; Doe, 120 F. 3d at

1275.

Plaintiff contends that two of the Mendoza-Martinez factors

show the CT-SORA to be punitive in fact: (1) the statute's

registration requirenents are triggered solely by the offender's

28The Mendoza- Martinez consi derati ons are whet her the sanction
(1) involves an affirmative disability or restraint, (2) has
hi storically been regarded as a punishnent, (3) cones into play only
on a finding of scienter, (4) will pronote the traditional ains of
puni shnment --retri bution and deterrence, (5) applies to behavi or that
is already a crine, (6) may rationally be connected to an
alternative, nonpunitive purpose, and (7) appears excessive in
relation to that alternative purpose
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conviction; and (2) Internet availability of registry data is
unnecessary to achieve the statute's stated renedial purposes.
Nei ther of these factors by itself, nor the two in conbination
establishes by the "cl earest evidence" that the lawis punitive in
fact.

Tie to crimnal conduct The fact that the statute's

registration requirenents are triggered by an of fender's conviction
does not establish that the lawis punitive in fact. Doe recognizes
that such a trigger is common to all regulatory disabilities that
follow froma prior conviction, such as the loss of the right to
vote. Doe also recognizes that disabilities challenged under the
Ex Post Facto C ause and upheld by the Suprene Court in severa
cases were triggered solely by a prior conviction. See Doe, 120

F.3d at 1281 (citing, anong other cases, Hawker v. New York, 170

U. S 189, 196-97 (1898) (uphol di ng | aw under whi ch fel ony convi cti on
was concl usi ve evi dence of |ack of fitness to practice nedicine)).?°

See also Cutshall v. Sundquist, 193 F.3d 466, 476 (6th Cr. 1999)

("[Allthough the registration and notification provisions are
intertwined with the offender's underlying conviction, they inpose
no additional penalty . . . ."). Even in plaintiff's main case on

this point, Departnent of Revenue of Mntana v. Kurth Ranch, 511

U S 767 (1994), the tie between the sanction and crim nal conduct

2Hawker establishes that it is perm ssible to use a conviction
as conclusive evidence that a sanction should apply, contrary to
plaintiff's suggestion that the conviction may be used only as
evi dence in a subsequent proceedi ng.
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was only one of several factors that led the Supreme Court to
conclude that the sanction was punitive. See id. at 780-83.
El sewhere, the Court has found such alink insufficient to establish

unconstitutionality. See United States v. One Assortnent of 89

Firearns, 465 U.S. 354, 365-66 (1984); Ward, 448 U.S. at 250.3%

Excessi veness Plaintiff's argunent that I nternet di ssem nation

is excessive relative to the goals of public safety and assisting
| aw enf orcenent has sonme force. Connecticut's web site makes nore
information available to nore people than is necessary to achieve
its public safety and | aw enforcenment goal s.3 Because Connecti cut
does not conduct an individualized assessnent of each registrant,
the web site conveys informati on about people who present either no
risk or only a low risk of reoffending. Mor eover, because the
Internet is a global nmedium the web site makes information
available to mllions of people who will never cone to the state or
otherwise cone into contact with a registrant. As a result,

Connecticut's approach is significantly different from the

%1t bears noting that application of the CT-SORA is not
conditioned on scienter or a finding of crimnal culpability. The
CT- SORA applies not only to people who plead guilty to a covered
of fense or are convicted after trial, but also to people who plea
nol o contendere or are found not guilty by reason of nental disease
or defect. See C.GS. 88 54-250(1); 54-251; 54-252; 54-253; see
al so Hendricks, 521 U.S. at 362 (finding significant the fact that
peopl e absol ved of crimnal culpability were still subject to the
statute).

31Def endants do not dispute that their web site al so exceeds
the availability requirements of the federal statute, which mandate
that i nformati on be rel eased only "where it i s necessary to protect
the public concerning a specific person." 42 U S.C. § 14071(e)(2).
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"occasionally i npreci se targeting" that Doe ascri bed to t he New Yor k
statute. See Doe, 120 F.3d at 1282.

Neverthel ess, | amnot convinced that Connecticut's use of the
Internet to dissem nate registry data nakes the CT- SORA punitive in
fact. There can be no doubt that Internet availability of registry
information is rationally related to the goals of public safety and

| aw enforcenent. See Fedeneer v. Haun, 227 F.3d 1244, 1253 (10th

Cir. 2000). Indeed, use of the Internet is the nost efficient neans
of making the information available to residents of the state, and
it will becone nore efficient as Internet accessibility increases
over tinme. Because use of the Internet furthers these nonpunitive
pur poses, this feature of the CT-SORA is insufficient to render the

statute punitive in fact. See United States v. Usery, 518 U S

267, 290 (1996) ("Most significant is that [the challenged
statutes], while perhaps having certain punitive aspects, serve

i nportant nonpunitive goals."); E.B. v. Verniero, 119 F. 3d 1077,

1097 (3d. Cir. 1997) ("The relevant issue is whether [the
notification provisions] are reasonably related to a legitimte
goal .").

Plaintiff contends that Connecticut has an obligation to nore
closely tailor its notification systemto the statute's regul atory

purposes, relying principally on Fenedeer v. Haun, 35 F. Supp. 2d

852 (D. Utah 1999), which addressed a Utah web site providing
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I nternet access to that state's registry.3 The district court's
deci sion in Fenedeer has been reversed since plaintiff filed his

menor andum  See Fenedeer v. Haun, 227 F.3d 1244 (10th Cr. 2000).

Rej ecting argunents very simlar to those plaintiff makes here, the
Tenth CGrcuit noted that "the district court [had] failed to
consider . . . that . . . the farther renoved one is from a sex
of fender's comunity and from Utah generally, the less |ikely one
wll be to have an interest in accessing” the Uah registry. 1d.
at 1253. The Tenth Circuit also accepted a significant degree of
inprecision in Uah's system declining to require a nore rigorous
ri sk assessnent nmechanism Seeid. ("[A] statute is not necessarily
excessive . . . sinply because a state has perhaps not achieved a
perfect fit between ends and neans.").

O her Factors None of the other Mendoza-Martinez factors

supports a finding that the CT-SORA is punitive in fact. The
bur dens of regi strati on and ongoi ng address verification are not the
type of affirmative disability or restraint suggestive of a punitive

sancti on. See Cutshall, 193 F.3d at 474 ("The first [Mendoza-

Martinez] factor, an affirmative disability or restraint, is sone
sanction approaching the infanous punishnment of inprisonnent.”

(citation and internal quotation omtted)); cf. Hudson, 522 U. S. at

2plaintiff's invocation of "other contexts" in which the
Suprene Court has required that a sanction be nore closely tail ored
to an individual's dangerousness is unpersuasive. See Pl.'s Mem
at 36. Each of the cases plaintiff cites involved physical
detention or confinenent.
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104 (rejecting petitioners affirmative disability argunent as
not hi ng approaching the 'infanmous punishnment' of inprisonnent”
(internal quotation omtted)). As Doe pointed out, the Suprene
Court has upheld civil sanctions wi th burdens nmuch nore onerous that
those at issue here. Doe, 120 F.3d at 1279 (citing, inter alia,

Hendricks v. Kansas, 521 U S. 346 (1997) (upholding involuntary

civil commtnent sanction against an Ex Post Facto d ause

challenge); see also Seling v. Young, 121 S C. 727 (2001)

(rejecting an “as applied” challenge to Wshington’s civil
commi tment statute).

Also, contrary to plaintiff's suggestion, "the fact that
notification serves to deter sex offenders, both specifically and
generally, fromcommtting crinmes in the future is not indicative

of punitiveness." Doe, 120 F.3d at 1283; see al so Hudson, 522 U. S.

at 105 ("To hold that the nere presence of a deterrent purpose
renders . . . sanctions 'crimnal' for double jeopardy purposes
woul d severely undermne the Governnent's ability to engage in
effective regulation . . . .").

Aggr egat e assessnent Only two of the Mendoza- Martinez factors

arguably indicate a punitive effect: the tie to crimnal conduct
and the excessiveness of the sanction relative to nonpunitive
pur poses. Neither one by itself is sufficient to overcone the

| egi slature's nonpunitive intent. See Hudson, 522 U S. at 101

(rejecting the Suprenme Court's apparent prior elevation of the

excessi veness factor to dispositive status); One Assortnent of 89
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Firearnms, 465 U S. at 365-66 (holding that a punitive indication
fromthe tie-to-crimnal-conduct factor does not al one establish the
necessary "cl earest proof"); Ward, 448 U. S. at 249-50 (sane). Nor
does the conbi ned effect of these two factors suffice to establish
by the clearest proof that the law is punitive in fact.
Accordi ngly, defendants' notion for summary judgnment on the ex post

facto claimis granted.

Concl usi on

In accordance with the foregoing, plaintiff's notion for
summary j udgnment on the due process claimis granted and his notion
as to the ex post facto claimis denied. Defendants' cross-notion
for sunmmary judgnent as to the stigna aspect of the due process
claimis denied and their cross-notion as to the ex post facto claim
is granted. The ex post facto claimis dism ssed.

So order ed.

Dated at Hartford, Connecticut this 31st day of March 2001.

Robert N. Chatigny
United States District Judge
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