UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

THE CADLE COWPANY and D. A. N.
JO NT VENTURE, LTD.
Pl aintiffs,

VS. E Civil No. 3:01CV531 (AVCQ
CHARLES A. FLANAGAN, :
ET AL.,

Def endant s.

RULI NG ON THE DEFENDANTS, LEONARD FASANO and FASANO, | PPO TO &
LEE, LLC S MOTl ON FOR SUMVARY JUDGVENT

This is an action for damages and equitable relief brought
pursuant to the Racketeer |nfluenced and Corrupt Organizations
Act ("RICO"), 18 U. S.C. 8 1961 et seq. The defendants, Leonard
A. Fasano and his law firm Fasano, |IPPO TO & LEE, LLC now nove
for summary judgnment pursuant to Fed. R Civ. P. 56(a) arguing
that there are no genuine issues of material fact and that they
are entitled to judgnent as a matter of |aw

The issues presented are whether Cadle has raised a genui ne
issue of material fact that: (1) Flanagan and Fasano engaged in
predicate crimnal activity to constitute the basis for a R CO
action; (2) whether Fasano participated in the operation and
managenent of a RI CO enterprise; and (3) whether Fasano is
entitled to judgnent as matter of |aw on account of Cadle’s
failure to show RI CO danages.

For the reasons hereinafter that follow the court concl udes
that a genuine issue of material fact exists as to each issue

articul ated above. The notion is therefore DEN ED



FACTS
Exam nati on of the second anended conplaint, affidavits,
pl eadi ngs, Rule 56(a) statenments, exhibits and suppl enent al
mat eri al s acconpanying the notion for sunmary judgnent, and the
responses thereto, discloses the follow ng undi sputed, materi al
facts.
I

Backgr ound

In 1996, the plaintiffs, Cadle Conpany and D. A N. Joint
Venture Ltd., (hereinafter “Cadle”) filed suit agai nst Fl anagan
inthe United States District Court for the District of
Connecticut in connection with his default on a $75, 000 | oan.

The Cadl e Conpany v. Charles Flanagan, G v. No. 3:96cv2648( AVC)

(“Cadle 1”). On March 20, 1997, Cadle prevailed in the action
and obtained a judgnent agai nst Flanagan in the anount of

$90, 747.87. On Cctober 2, 1997, Cadle obtained a wit of
execution agai nst Flanagan but failed to realize any paynent or
property. On January 5, 1998, Cadle thereafter served a wit of
execution agai nst Thonpson & Peck, Inc., a conpany that Flanagan
jointly owned with the co-defendant, Stanley Prynas.

I n response, Flanagan sent several letters to his attorney,
Leonard A. Fasano of the law firmof Fason, Ippoito & Lee, LLC,
in which he discussed his concern for the safe-keeping of funds
that he was currently receiving from Thonpson & Peck and his

stock in Thonpson & Peck. On January 20, 1998, Fasano filed an



objection to the wit of execution, stating that “Thonpson &
Peck, Inc., holds no property of Charles Flanagan. . . [o0]ther
t han wages.”

On February 4, 1998, Cadle filed a notion with the court
seeki ng an exam nation of Flanagan as the judgnent debtor. On
February 11, 1998, the court granted the notion and schedul ed t he
hearing for March 9, 1998. On February 25, 1998, Cadle served
Fl anagan with a subpoena requiring himto produce at the hearing
docunents pertaining to his assets, including his stock ownership
i n Thonpson & Peck Inc., and the Fl anagan/ Prymas | nsurance G oup
(hereinafter “Thonpson & Peck”).

On March 9, 1998, the court held an exam nation of judgnent
debtor hearing with Fasano appearing on behal f of Fl anagan.
During the hearing, Fasano represented to the court that Flanagan
was under crimnal investigation by the Federal Bureau of
| nvestigation and the Internal Revenue Service, and that Fl anagan
woul d i nvoke his Fifth Anendnent right against self-incrimnation
and, in this regard, would not furnish any docunents or testinony
pertaining to his assets. At the close of the hearing, the court
i ssued an order prohibiting Flanagan fromtransferring his assets
and ordered himto submt to the court for in canmera inspection
docunents pertaining to those assets.

On April 13, 1998, the court entered an order requiring
Fl anagan to turn over his stock in Thonpson & Peck. Further, the
court ordered Flanagan to provide a full and conpl ete accounting

as to any purported transfer or other disposition of the stock.



Fl anagan i gnored the order.

On April 22, 1998, Fasano, on behalf of Fl anagan,
represented to the court that they had “gathered together
t housands of docunents to be produced for in canera inspection,”
and estimated that the docunents would be produced to the court
wi thin the next week. The docunents were not forthcom ng.

As set forth nore fully infra, on Novenber 16, 1998, the
court held Flanagan in contenpt for failure to turn over
information relating to his assets, and ordered himcomitted to
t he Federal Bureau of Prisons until such tine as he purged
hi msel f of that contenpt. After entering a stay of that order to
gi ve Fl anagan an opportunity to conply, on Novenber 19, 1998, the
court vacated the order when Fl anagan paid the judgnment in ful
with interest, in the anount of $ 99, 542.87.

On February 17, 1999, Flanagan filed a petition in the
United States Bankruptcy Court for the District of Connecticut
seeking relief under Chapter 11 of the United States Bankruptcy
Code. In his Chapter 11 filing, Flanagan stated that he owned no
real estate and that his only asset of significance for purposes
of his bankruptcy estate consisted of a 50% stock ownership in a
busi ness entity known as Thonpson & Peck with an estimated fair
mar ket val ue of the stock at $1,000,000. During discovery in
connection with that filing, however, Cadle found evidence
indicating that, contrary to Flanagan's representation in his
bankruptcy petition, he owned three residential properties and

had used various friends and famly nenbers as straw nmen to hide



his ownership and his receipt of rental incone. Flanagan al so

al l egedly concealed fromhis creditors that he was owed $75, 000
in settlenent proceeds stemm ng froma |lawsuit involving Thonpson
& Peck.

Cadl e al so di scovered evidence indicating that, in and
around Novenber of 1998 and in connection with Cadle I, Flanagan
and his | awer, Leonard Fasano, had m srepresented the
wher eabout s of Flanagan's stock certificates, had orchestrated
mul ti ple asset transfers in contravention to this court's order
enjoining the transfer of assets, and that Flanagan, in
conjunction with his partner, Stanley Prynus, and their attorney,
one Todd Bai ner, had further violated an order of this court by
placing a restrictive | egend on the back of Flanagan's stock
certificates.

In seeking redress, on April 4, 2001, Cadle filed the
present action, alleging that Flanagan and his attorneys, anong
ot hers, had engaged in a pattern of wongful conduct involving
bankruptcy fraud, mail fraud and wire fraud in order to prevent
Cadl e fromcollecting on various judgnments. |In this action, they
seek noney danmamges pursuant to the Racketeer |Influenced and
Corrupt Organi zations Act, 18 U S.C. 8§ 1961 et
seq. (“RICO)(“Cadle I'1™).

Viewi ng the evidence in a light nost favorable to Cadle, the
record supports a finding that Flanagan, his business partner,
and his |l awers adopted fraud as a nmechanismto defeat Cadle’s

lawful clains, and are set forth as foll ows.



The Schenes

A. The Settl enent Proceeds Schene

Begi nning in 1996, Fl anagan and Prymas became enbroiled in a
Connecti cut superior court |awsuit over control of Thonpson &
Peck. On June 17, 1997, the parties settled the action with
Fl anagan, Prymas, and Thonpson & Peck agreeing that: (1) there
woul d be an adjustnent of the managenent conpensation paid to
Fl anagan to cover discrepancies for the additional suns that had
been paid to Prymas; (2) an additional $75,000 in settlenent
proceeds woul d be paid to Fl anagan over three years payable in 78
equal bi-nmonthly installments of $961.10; and (3) Flanagan woul d
not transfer his stock to another person or entity.

The parties originally agreed to treat the paynents to
Fl anagan as “1099 - m scel |l aneous incone,” and, in this regard,
on June 17, 1997, a certified public accountant, one Janes
Rayner, advised Prymas that

it is our opinion that this type of paynent
to a stockholder in settlenent of a corporate
di sagreenent in not W2 conpensation [i.e.,
wages], but a taxable danage settlenent to

be reported on 1099-M SC.

On January 5, 1998, after being served with the wit of
execution, Flanagan was concerned that the paynents m ght be
subject to the property execution, and sent a note to Fasano
stating:

Pl ease see encl osed which was served to

Stanley Prymas this norning. | have not
recei ved anything as yet, however |



shoul d be served shortly. M concern here

is with the noney | amcurrently receiving

from Thonpson & Peck Inc., as a result of the

settlement between M. Prymas and |I.

Is this subject to being taken?
Cadl e had served a wit of execution on Prymas, as president of
Thonpson & Peck. Prymas forwarded the wit to the |egal counse
for Thonpson & Peck, co-defendant, Todd Bainer. 1In order to
avoi d the property execution, Fasano told Bai ner that he wanted
t he paynents changed from 1099 m scel | aneous i ncone to wage
income. On January 13, 1998, however, Bainer instructed Fasano
t hat unl ess Fasano took “sone affirmative |legal action in federal
court to stay or otherw se obviate the property execution,”
Thonpson & Peck would be left with no choice but to turn the
settlenment funds over to Cadle pursuant to the wit.

On January 19, 1998, Fasano, intending to block the property
execution, contacted Bainer and sent hima draft objection for
review and, on January 20, 1998, Fasano filed a cl ai mexenption
formand an objection to property execution on behalf of Thonpson
& Peck which represented to the court that “other than wages,
there is no property [belonging to Flanagan] held by Thonpson &
Peck.”

On January 25, 1998, Prymas infornmed Flanagan that “we are
not treating [the settlement proceeds] as salary, but rather 1099
i ncone.” Further, on February 4, 1998, Prynmas inforned Bai ner
that any representation to Cadle or the court that Thonpson &

Peck “does not have any noney assets due to M. Flanagan” was a

m srepresentati on because “[ Thonpson & Peck] does have an



obligation to [Flanagan].” On February 4, 1998, Brainer wote to
Fasano reiterating that the settlenment proceeds were being
treated as 1099 m scel | aneous i ncone.

On February 9, 1998, Fl anagan and Fasano net with Prymas and
Bai ner to discuss the property execution and Fasano’s plan to
change the characterization of the settlenent agreenment paynents
to wages. At the neeting, Bainer warned that changing the
characterization of the paynents from 1099 m scel | aneous i ncone
to wages would | eave themall open to a claimthat there was a
civil conspiracy to help Flanagan defraud his creditors, and
further warned that the conspiracy claimwas a risk that they had
to seriously consider.

Fasano and Fl anagan, as well| as Bainer, Prymas and Thonpson
& Peck apparently agreed to accept that risk. The Thonpson &
Peck bookeeper, one Andrea Steele, testified that Prymas
instructed her to re-characterize the settlenment proceeds from
1099- m scel | aneous inconme to wages. No one attenpted to stay the
wit of execution, and not a single paynent of the $75, 000
settl enment obligation was turned over to the sheriff.

On Novenber 12, 1998, Cadle served Prymas and Thonpson &
Peck with post judgnment remedy interrogatories. The
interrogatories inquired whether Thonpson & Peck held any non-
exenpt property (such as settlenent agreenent paynents) that
bel onged to Fl anagan. Although Prymas knew that the settl enent
agreenent paynents had been re-characterized from 1099 i ncone to

wages to avoid the earlier wit of execution, he confirmed with



Bai ner the understanding that this re-characterization was stil
in effect.

B. The Checki ng Account Schene

Fl anagan owned three rental properties, i.e., the George
Street property, the Howe Street property, and the Witney Avenue
property. Flanagan placed the title to these properties in the
nanmes of two entities that he owned and controlled, i.e., Howe
Street Associ ates and West Meadow Associates. On March 9, 1998,
the court issued an injunction freezing all of Flanagan’s assets.
Shortly thereafter, Fasano advi sed Fl anagan to set up checking
accounts in the names of his mnor children for purposes of
collecting rental inconme on his rental properties and hiding
those funds fromhis creditors. During the period that the
injunction was in effect, on advice from Fasano, Flanagan used
t hese accounts to hide and to transfer approxi mately $43, 000.

In October of 1998, while the injunction was still in
ef fect, Flanagan borrowed $94, 200 agai nst the CGeorge St. Property
and placed a $94, 200 nortgage on that property. Flanagan
testified that he thereafter used those funds to pay bills,
taxes, and utilities, anong other things.

C. The Shifting Stock Schene

After being served with the property execution, on January
6, 1998, Flanagan sent Fasano a letter stating in relevant part:

| [] do not want it disclosed where ny stock

is presently kept. There may be an attenpt

to grab this stock. |If there is a concern here,
pl ease let me know if | should be doing
anything different than what is presently



bei ng done.
As Fasano knew, Fl anagan had placed his stock with one Socrates
Babacas for saf ekeeping, and over the next several nonths
Fl anagan refused to honor demands for that stock as set forth in
a subpoena, a turn over order, and an order requiring an
accounti ng.

Fl anagan, Prymas and Bai ner di scussed Cadl e’ s execution
efforts at several neetings in the spring of 1998. At those
nmeeti ngs, Bai ner encouraged Prymas and Fl anagan to execute a
shar ehol der agreenent and place a restrictive | egend on
Fl anagan’s stock. Bainer stated to Prymas that if Cadle was
successful in getting Flanagan’s stock, Cadl e woul d nake things
difficult for Prymas. Bainer then said that Prymas and Fl anagan
needed to place a restrictive |l egend on the stock to protect that
stock from Cadl e’ s execution efforts.

Despite an injunction forbidding Flanagan fromtransferring
his assets and an order requiring Flanagan to turn over his
assets, in July of 1998, Flanagan, Prymas, Bainer, proceeded with
their plan to execute a sharehol der agreenent and pl ace a
restrictive | egend on Flanagan’ stock, w th Fasano suggesting to
Bai ner that Fasano’s |aw partner, A Ippolito, reviewthe
proposed shar ehol der agreenent.

I n August 1998, Fl anagan entered into a Sharehol der
Agreenent [buy-sell agreenment] with Prynmas. The agreenent
provi ded that, anong other things, they would not sell, assign,

pl edge, nortgage, transfer or in any way encunber their stock.
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On August 21, 1998, Fl anagan, Prymas and Bainer net at Thonpson &
Peck’s office in New Haven. There, Flanagan — in violation of
the court’s turnover order — gave his stock to Bainer. Bainer,
who was al so subject to the court’s turn over order as Thonpson &
Peck’ s agent, thereafter typed a restrictive | egend on the stock
certificates in order to limt their transferability, and, in
violation of the turn over order, returned the certificates to

Fl anagan.

On Septenber 23, 1998, the court once again ordered Fl anagan
to turn over his stock. After the court denied two notions to
stay the enforcenent of that order, on Cctober 21, 1998, Fasano
filed a “Notice of Conpliance” wth the court representing that
Fl anagan’s stock was in the hands of a purported creditor, one
Sharon Denetropolis, and that Flanagan did not have possession or
control of the stock. On Cctober 22, 1998, Fasano filed an
amended notice, informng the court that Flanagan gave the stock
to Denetropolous prior to the court’s turnover order, and prior
to the court’s order of March 9, 1998, prohibiting Fl anagan from
transferring his assets. |In an affidavit submtted by Fasano,

Fl anagan represented that he had “borrowed noney from Sharon
Denetropol ous [sic] and gave her the stock as security for the
money.” Ms. Denetropoul ous, however, knew nothing of the stock,
and did not have possession of it. Flanagan thereafter testified
that he didn't read the affidavit before he signed it and that
Fasano “nmade a m stake” in drafting it.

On Cctober 26, 1998, the court ordered Flanagan to show

11



cause why he should not be found in contenpt for failure to turn
over his stock and failure to provide an accounting as to any

di sposition of the stock, and set the matter down for hearing on
Novenber 16, 1998. On Cctober 27, 1998, Fasano represented to
the court that “M. Flanagan did not make any transfers after
Judge Covello’s [March 9, 1998] order freezing the assets of M.
Fl anagan.”

On Novenber 12, 1998, Fasano filed a Second Amended Notice
of Conpliance. Wth this notice, Fasano represented to the court
that as of June 19, 1997, the stock of Thonpson & Peck was
actually in the hands of one Socrates Babacus as collateral for a
$120, 000 | oan from Babacus. The notice also recited that
FIl anagan had agreed to secure with the stock two | oans of $10, 000
t hat Denetropol ous had nade to him

On Novenber 16, 1998, the court held the contenpt hearing.
Fasano represented to the court that, pursuant to the court’s
order of March 9, 1998, Fl anagan had not transferred any assets.
FI anagan, however, | oaned Babacas $500 on May 24, 1998, $1, 000 on
June 19, 1998, $500 on August 24, 1998, $500 on Cctober 21, 1998,
and an additional $300 on March 25, 1999.

Wth respect to the Babacas debt and stock pl edge, Flanagan
testified that on Septenber 16, 1997, Babacas | oaned hi m $125, 000
and that Fl anagan pl edged the stock to Babacas as security for
the loan. Further, Flanagan testified that he and Babacas had
signed the pl edge agreenent on Septenber 16, 1997, and that

Fl anagan gave the stock to Babacas on Septenber 16, 1997, the

12



sane date that Flanagan had all egedly signed the pledge
agreenent. Flanagan further testified that on two occasions,
Denet r opoul ous had | oaned hi m $10, 000 and that he had an
understanding with her that when the Babacas liability was
satisfied, she would take over his position.
At the close of hearing, the court held Flanagan in

contenpt, stating:

It has been established here [that

Fl anagan] had wllfully and intentionally

not conplied with the order as previously

entered by the court, and orders [Fl anagan]

commtted to the Bureau of Prisons until

such tinme as he purges hinself of the

contenpt by conplying further with the

order.
In an effort to keep Flanagan from going to prison, Fasano
represented to the court that Flanagan woul d i nmedi ately produce
all relevant docunents concerning the Babacas debt and the
purported stock transfers. The court therefore tenporarily
stayed execution of the contenpt order, stating:

W' re going to continue the matter to a very

short date here. . . and we’'ll see what has

been produced here, and what problens

exist. But we're going to keep after this

on a day to day basis until it’s resol ved.

The execution of the order is stayed, and the

matter is continued to [ Novenber 24, 1998] at

10: 00 a. m
On Novenber 19, 1998, Flanagan presented the clerk of the court
with a check for $99,542.87 as payoff for the judgnent.
Fl anagan’s father, John C. Flanagan, had | oaned the noney to him
pursuant to a pledge and security agreenent. Fasano prepared the

agreenent with the effective date of the stock pledge being the
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date the court vacated the order prohibiting Flanagan from
transferring his assets. Fasano then had Babacas sign a rel ease
authorizing the release of the stock to Flanagan’s father and the
subordi nati on of Babacas’ purported lien position. Specifically,
the rel ease states:

Pl ease be advised that | hereby agree to

subordi nate to John C. Fl anagan’s pl edge

on the stock of Charles Flanagan from

Thonpson & Peck, Inc., and Fl anagan &

Prymas | nsurance Group up to the

bal ance 1’ m owed fromthe several | oans

| have given to Charles Flanagan. M

pl edge amount will be secondary to

M. John C.Fl anagan.
The rel ease does not recite any consideration given to Babacas
for surrendering his position.

On Novenber 20, 1998, Fasano filed a notion to vacate the
court’s order prohibiting Flanagan fromtransferring his assets
and, on Decenber 3, 1998, the court entered an order granting
that relief.

On Decenber 9, 1998, Bainer tel ephoned Fasano at the request
of Flanagan. Bainer’s notes regarding that conversation indicate
that the call was nmade out of concern that Cadle woul d obtain
Fl anagan’s stock. Bainer told Fasano that he “didn’t think
[ Cadl e] would find the stock attractive with restriction/legend
onit.” According to Bainer, Fasano then responded “what if the
restriction is invalid” as Judge Covell o “had issued an order in
March 1998 prohibiting [Flanagan] fromtransferring or
di m ni shing his assets including the stock” and this may

“affect[] the validity of the restriction placed on the stock in
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the sumer of 1998.” The notes also indicate that Bainer and
Fasano di scussed bankruptcy for Flanagan, with Fasano concer ned
about a bankruptcy filing because, anong other things,
“[ Fl anagan] woul d have to litigate a nunber of fraud clains
agai nst himthen.”

On Decenber 10, 1998, Fasano sent a letter to Bainer,
stating in part:

[My interest is to preserve [Fl anagan’s asset s]
i.e. the stock, and to keep ny client out of
contenpt orders. . . it may be your practice,
but it certainly is not my practice to

discuss ny client’s strategies with other
peopl e.

On Decenber 10, 1998, Bai ner responded to Fasano, stating:

As for your alleged “strategy,” it doesn't
seemto have served [Fl anagan] very well at all
Fromwhat | can tell, and in ny opinion, there
IS no organi zed “strategy” at all. Wich is one
of the reasons the current difficulty exists.

It was your obligation to protect [Flanagan]
fromtestifying in any fashion that woul d harm
him and arguably the corporation. M
understanding is that he has testified before
the federal court as recently as Novenber 1998,
that no restriction has been placed upon his
stock. It is ny further understanding that

a copy of his stock, without the restriction
personal ly typed onto it [in August 1998], was
presented to the Federal Court in Novenber 1998,
as a copy of his current stock in its current
form

You knew a restriction had been placed on that
stock and purportedly all owed [Fl anagan]

to harmhinself by testifying in that fashion
You shoul d have protected [Fl anagan] from

hi msel f and his | ack of know edge about the

| egal system in this regard and did not do
so.

Further, that you don't see the problem

15



wi th such an arrangenent, or your representing
[ Fl anagan] and [his father], with regard to

[ Fl anagan’ s] pl edgi ng of his stock, in

known viol ation of the buy/sell agreenent, and
in an obvious attenpt to frustrate the creditors,
is a strong testanent to the reason [Fl anagan]
finds hinself in the serious difficulty

he apparently, and unfortunately, does. Your
representation of the pledgor and pl edgee
inthis situation is strong evidence that

t here does exist an inproper effort to

defraud the creditors.

In reply, on Decenber 11, 1998, Fasano sent Bainer a letter
stating in part:

Since you admtted in your first letter

you are totally in the “dark” as to any
procedures held in any of the courts as

wel | as any orders issued by any judge,

it is unfathomable that you could even
comment on the issue of “strategy.” For

i nstance, to stop [Flanagan] fromtestifying
back in March of 1998, we pled the Fifth
Amendnent based on outside issues. It

was only until Judge Covell o on QOctober 22,
1998, sua sponte ordered Charlie to appear
to testify on limted issues. Therefore, to
the best of our ability we fully protected

[ Fl anagan]. As far as presenting a copy of
the stock to Federal Court, | do not recal
even presenting a copy of the stock to the
Court on the date that [Fl anagan] testifi ed.
All of this |leads ne to believe that your
erroneous information is comng from
Attorney Gaide [i.e., counsel for Cadle]

Once again, your unauthorized letter is self
serving and factually inaccurate.
In a followup letter dated Decenmber 16, 1998, Bainer told
Fasano,
Wth regard to your various threats of suits,
conflicts, etc., it is unfortunate that you
practice this way. The substantive conflicts

are yours. You and [Flanagan’s] interest is
now at conflict because you made a materially
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fal se and m sl eadi ng representation to the court
in your Novenber 12, 1998 pl eadi ng of

“ Amended Conpl i ance” about the | ocation and
control of physical possession of [Flanagan’s]
st ock.

You are not going to hold Thonpson & Peck,
Inc., hostage by telling me what | can or
cannot do for ny client. Fromwhat | can

tell, your legal acunen is to fight with
everyone whom doesn’t agree with your view
of things. It is your judgnent of allow ng

[ Fl anagan] to nove the stock around, instead
of dealing with the matter straight-up

whi ch causes himto be in the current

predi canent in which he finds hinself -
including a federal court judge threatening
to put himin federal prison.

D. The Bankruptcy Fraud Schene

On February 17, 1999, Fl anagan filed a petition in the
United States Bankruptcy Court for the District of Connecticut
seeking relief under Chapter 11 of the United States Bankruptcy
Code.* Fasano once again served as Flanagan's |legal counsel. In
his Chapter 11 filing, Flanagan stated that he owned no real
estate and that his only asset of significance for purposes of
hi s bankruptcy estate consisted of a 50% st ock ownership
Thonpson & Peck, with an estinmated fair market val ue of the stock
at $1, 000,000. Flanagan also listed the debt he allegedly owed
to Babacas, but not the debt he allegedly owed Denetropoul ous.

Fl anagan al so did not disclose that he owned three residenti al

' On May 4, 1999, Flanagan commenced a bankruptcy adversary
proceedi ng against Cadle to recover the transfer, alleging that
the $99,542.87 that was paid to Cadl e was a voi dabl e preference,
and thus subject to recoupnent under 8 547(b) of the Bankruptcy
Code.
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properties, i.e., the George Street property, the Howe Street
property, and the \Witney Avenue property, and testified at a
section 341 neeting pursuant to the United States Bankruptcy Code
that he did not own any real estate. Flanagan also did not I|ist
in his bankruptcy schedules the rental inconme that he received
and was continuing to receive fromhis rental properties.

Just a few nonths prior to the bankruptcy petition, in
Decenmber of 1998, Flanagan transferred title to his residential
properties his wife’'s cousin, one Joseph Caporale. Flanagan then
set up a post office box in Handen, Connecticut for the receipt
of nonthly rent checks, and opened a joint checking account with
Caporale for deposit of the rent checks. Fromearly 1999 until
Cct ober 2000, tenets nmade out nonthly rent checks to Caporal e and
mai |l ed themto the post office box. Flanagan collected the
checks, deposited theminto his joint checking account with
Caporal e and then, by forging Caporal e’ s endorsenent on the
checks, deposited the checks for his use and benefit.

STANDARD

Summary judgnent is appropriately granted when the
evidentiary record shows that there are no genuine issues of
material fact and that the noving party is entitled to judgenent
as a matter of law Fed. R GCv. P. 56(c). In determning
whet her the record presents genuine issue for trial, the court
must view all inference and anbiguities in a light nore favorable

to the non-noving party. See Bryant v. Maffacci, 923 F. 2d 979,
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982 (2d Gr.), cert. denied, 112 S. C. 152 (1991). A plaintiff

rai ses a genuine issue of material fact if the “jury could

reasonably find for the plaintiff. ”"Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 252 (1986). Rule 56 “provides that the nere
exi stence of sone alleged factual dispute between the parties
w Il not defeat an otherw se properly supported notion for
summary judgenent; the requirenent is that there be no genuine

i ssue of material fact.” Liberty Lobby, supra, at 247-48

(enphasis original). The Suprene Court has noted that:

Rul e 56 must be construed with due regard not
only for the rights of persons asserting clains
and defenses that are adequately based in fact

to have those clains and defenses tried to a
jury, but also for the rights of persons opposing
such clainms and defenses to denonstrate in

t he manner provided by the rule, prior to

the trial, that the clainms and defenses have

no factual basis.

Celotex v. Catrett, 477 U.S. 317, 327 (1986). “One of the

princi pal purposes of the summary judgenent rule is to isolate
and di spose of factually unsupported clains. . . [and] it should
be interpreted in a way that allows it to acconplish this

purpose.” Celotex v. Catrett, 477 U S. 312, 323-324 (1986).

DI SCUSSI ON

1. Fl anagan, Fasano & Crimnal Activity

Fasano first noves for summary judgnent with respect to the

Rl CO cause of action on grounds that Cadle has failed to prove
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that either Flanagan or hinself were involved in any crim nal
act, a material elenent for establishing a RRCOclaim |In
response, Cadle maintains that the record supports a finding that
Fl anagan engaged in the RI CO predicate acts of wre fraud, mail
fraud, and bankruptcy fraud, and that Fasano provi ded Fl anagan
wi th knowi ng and substantial assistance of a degree to inplicate
l[tability under 8 1962(d) of RICO

The Racketeer Influenced and Corrupt Organi zations Act
(“RICO), 18 U.S.C. 8§ 1961(c) authorizes a private cause of
action for any person injured in his business or property by
reason of a violation of section 1962. [1d. A defendant wll be
found to have violated section 1962 if a plaintiff proves: (1)
that the defendant (2) through the comm ssion of two or nore acts
(3) constituting a pattern (4) of racketeering activity (5)
directly or indirectly invests in, or participates in (6) an
enterprise (7) the activities of which affect interstate of

foreign coomerce. M s v. Mirgan Stanley, Inc., 719 F.2d 5, 17

(2d Cir. 1983)(citing 18 U S. C. 88 1962(a)- (c). “Racketeering
activity is defined in RRCO to nmean ‘any act or threat involving
specified state-law crines, any ‘act’ indictable under various
specified federal statutes, and certain federal offenses.” H.J.

Inc. V. Northwestern Bell Tel. Co., 492 U. S. 229, 232, 109 S. C

2893 (1988). The federal offenses that constitute the basis for

a claimof racketeering activity are set forth in Title 18,
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section 1961(1) of the United States Code. The listed offenses
include mail fraud in violation of 18 U S.C. § 1341, wire fraud
in violation of 18 U.S.C. 8 1343, and bankruptcy fraud in

violation of 18 U.S.C. 8 152. See Cadle v. Flanagan, 271 F.

Supp. 2d 279, 385 (D. Conn. 2003) (Bankruptcy fraud under § 152
may constitute the basis for a cause of action under RICO).

A Fl anagan and Criminal Activity

i Mail Fraud and Wre Fraud

In order to prove a violation of the mail fraud or wire
fraud statute, 18 U . S.C. § 1341 and 8 1343 respectfully, the
plaintiff nmust prove that the defendant (1) participated in a
schene to defraud (2) with noney or property as the object of the
schene, and (3) use of the mail or wires in furtherance of the

schenme. United States v. Dinone, 86 F.3d 277, 283 (2d G

1996). Further, the plaintiff nust “show that the schene was
devised with the specific intent to defraud. . . that the use of
the mails [or wires] in furtherance of the scheme was reasonably
foreseeable, . . that . . . non-disclosures or affirmative

m srepresentations [were] material, . . [and] that sone actual

harmor injury was at |east contenplated.” United States v.

Rodolitz, 786 F.2d 77, 80 (2d Cr. 1986)(quoting United States v.

Bronston, 658 F.2d 920, 927 (2d Gr. 1981)).
The court is of the opinion that Flanagan can be charged

with having commtted nultiple acts of mail and wire fraud. For

21



exanpl e, Flanagan’s conduct in defeating the |awful clains of
Cadle by (1) intentionally m srepresenting settl enent proceeds as
wages; (2) intentionally hiding his rental properties and his
rental income; and (3) intentionally hiding his stock
certificates — all evidence a specific intent to defraud, with
actual harmto Cadle at |east contenplated. Further, the record
reflects that Flanagan, Fasano, Bainer, and Prymas routinely used
the mail and wires for comuni cating plans and strategies in
furtherance of the above.

ii. Bankr upt cy Fraud

“Section 152 of Title 18 of the United States Code provides
that it is unlawful for any individual. . . to know ngly and
fraudulently transfer or conceal any of his. . . property in
contenpl ati on of a bankruptcy proceeding, or with intent to

defeat the bankruptcy law.” United States v. DePalma, 461 F

Supp. 778, 798 (S.D.N. Y. 1978). Were a defendant is alleged to
have fraudulently transferred an asset and subsequently conceal ed
the sane asset by making fal se statenments in a bankruptcy
petition, there are two separate viol ations of the bankruptcy
fraud statute sufficient to constitute a pattern of racketeering

activity within the neaning of RICO  See Cadle v. Flanagan, 271

F. Supp. 2d 279, 385 (D. Conn. 2003) (citing Bankers Trust v.

Fel desnan, 648 F. Supp. 17 (S.D.N. Y. 1986), on reargunent, 676 F.

Supp. 496 (S.D.N. Y. 1987), rev' d sub nom on other grounds,
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Bankers Trust v. Rhoades, 859 F.2d 1096 (2d Cir. 1988)).

On February 17, 1999, Flanagan filed for relief under
Chapter 11 of the United States Bankruptcy Code. Flanagan did
not disclose in that petition that he owned three residenti al
properties or the rental incone he received fromtenants of those
properties. Just a few nonths prior to his bankruptcy filing, in
Decenber of 1998, Flanagan transferred title to his residenti al
properties to his wife’s cousin, one Joseph Caporale, and then
used Caporale’s nane to collect the rental inconme for hinself
during the pendency of the bankruptcy petition. The foregoing
constitutes evidence that Flanagan fraudulently transferred
assets and subsequently conceal ed the sanme assets by neking fal se
statenments in a bankruptcy petition. Accordingly, there is
predi cate conduct of bankruptcy fraud sufficient to constitute
the basis for a cause of action under RICO

B. Fasano and Conspiracy

Section 1962(d) of RICO inposes liability for any individua
who conspires to violate the substantive provisions of section
1962. See id. The requirenents for a RI CO conspiracy charge

under section 1962(d) are |l ess demanding. Baisch v. Gallina, 346

F.3d 366, 376 (2d Cir. 2003). A conspirator nust sinply *“adopt
the goal of furthering or facilitating the crimnal endeavor,”
id. at 377, that is, in the civil context, the plaintiff nust
sinply show that “the defendant ‘knew about and agreed to

facilitate the schene.”” |1d. Accordingly, the R CO conspiracy
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charge “is proven if the defendant ‘enbraced the objective of the
al | eged conspiracy,’ and agreed to commt two predicate acts in

furtherance thereof.” Madanes v. Madanes, 981 F. Supp. 241, 258

(S.D.N Y. 1997). An attorney, however, may not becone subject to
l[iability under RICO for sinply furnishing | egal advice.
Bi of eedtrac v. Kolinor Enterprises, 832 F. Supp. 585, 591

(E.D.N. Y. 1993).

Viewing all inferences and anbiguities in the |ight nost
favorable to Cadle, the court concludes that the evidence is
sufficient to raise a genuine issue of material fact that Fasano
enbraced the objectives of the alleged conspiracy and agreed to
commt at least two predicate acts in furtherance thereof. In
particular, there is evidence that Fasano assi sted Flanagan with
the settl enent proceeds schene and the shifting stock schene --
schenes that not only were intended to defraud Cadle from
collecting on its lawful clains, but schenmes that, through their
execution, denonstrate a disregard for the rule of |Iaw and the
authority of this court. |In particular, there is evidence that
Fasano may have: (1) instructed Fl anagan to disregard a court
order requiring the disclosure and turn-over of Flanagan's
assets; (2) assisted Flanagan in setting up checking accounts in
his mnor childrens’ nanes in order to hide rental income —

t hough the court had placed a freeze on Fl anagan’s assets; (3)
conspired with Fl anagan, Bainer, and Prymas to wongfully change
the characterization of paynments that Fl anagan was receiving from

Thonmpson & Peck from settl ement proceeds to wages— all in an
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effort to undermne a court order and property execution; (4)

di sregarded a turn-over order of the court and conspired with

Fl anagan, Prymas, and Bainer to place a restrictive |egend on

Fl anagan’s stock certificates; (5) knowingly filed fictitious
noti ces of conpliance in response to an order of the court
requiring the turn over of Flanagan’s stock; and (6) despite
know edge to the contrary, represented to the court that Fl anagan
di d not make any asset transfers after the court’s March 9, 1998
order freezing Flanagan’s assets. Such conduct far exceeds the
rendering of |egal advice and suggests participation in

fraudul ent conduct. See e.g., Madanes v. Madanes, 981 F. Supp.

241, 259 (S.D.N. Y. 1997).2

2. Operation and Managenent - RICO § 1962(c)

Fasano next noves for sunmmary judgnment arguing that, because

2 Fasano al so nmai ntains that because Cadle offers no proof
that he gained an interest or control over Flanagan’s financi al
enpire, he is entitled to judgnent as a natter of |aw on the
conplaint to the extent it alleges a violation of R CO section
1962(b). In response, Cadle argues that there is no requirenent
that it prove “interest or control” because the action alleges
RI CO conspiracy in violation of section 1962(d) — a section which
sinply requires proof that Fasano furni shed know ng and
substantial assistance to Flanagan in the inplenentation of his
schenmes. Section 1962(b) prohibits a person fromacquiring or
controlling an enterprise through a pattern of racketeering
activity. Biofeedtrac v. Kolinor Optical Enterprises, 832 F
Supp. 585 (E.D.N. Y. 1993). Because Cadl e does not dispute that
the record | acks evidence that Fasano had the requisite interest
and control to substantiate a violation of section 1962(b),
Fasano is entitled to judgnent as a natter of lawin this
respect.
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he sinply furnished | egal advice and services to Flanagan, the
record | acks evidence that he participated in the operation or
managenent of the enterprise sufficient to constitute a violation
of RI CO section 1962(c). |In response, Cadle nmaintains that there
are disputed issues of act as to whether or not Fasano
participated in the operation or managenent of Flanagan’s
enterprise.

Rl CO section 1962(c) makes it unlawful for any person to
“participate, directly or indirectly, in the conduct of [a Rl CO
enterprise’s affairs through a pattern of racketeering activity.”
Id. “One nust participate in the operation or managenent of the
enterprise itself in order to be subject to 8§ 1962 (c)

ltability.” Reves v. Ernst & Young, 507 U.S. 170, 185 113 S. C

1163 (1993). This test is satisfied by “knowi ngly inplenenting

decisions, as well as by making them” United States v. Allen,

155 F. 3d 35, 42 (2d Gr. 1998). Further,

it is no great leap to find that one who
assists in the fraud al so conducts or
participates in the conduct of the affairs
of the enterprise.

First Capital Asset Managenent v. Satinwood, Inc., 358 F.3d 159,

178 (2d Cir. 2004). The issue of whether a RI CO defendant
operated or nmanaged the affairs of an enterprise is essentially a

guestion of fact. United States v. Allen, 155 F. 3d 35, 42-43 (2d

Gir. 1998).

A genuine issue of material fact exists as to whether
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Fasano’s conduct rises to the | evel of operation or managenent.
As the court has previously concluded, the record suggest that
Fasano actively assisted Flanagan with the settl enment proceeds
schenme and the shifting stock schene, anong others — conduct

whi ch the court cannot say, as a matter of law, fails torise to
operation or managenent sufficient to constitute a violation of
RI CO section 1962 (c).

3. Rl CO Danmages

Fasano next argues that he is entitled to judgnent as a
matter of |aw because Fl anagan paid the judgment in full in
connection wwth Cadle I, and hence, in Fasano’s view, Cadle can
recover no danages as matter of law. In response, Cadle
mai ntai ns that although Fl anagan paid the judgnment in full in
Cadle I, it did not receive reinbursenent for its attorneys fees
incurred in that collection. Further, Cadle maintains that it
still holds over $ 1 mllion dollars in judgnment and ot her debt
cl ai rs agai nst Fl anagan, and has been unable to recover on these
cl ai rs because of the schenes articul ated herein.

Wthout determning the relevance of the $ 1 nmillion dollars
in debt Cadle clains to hold, the court concludes that RI CO
damages are neverthel ess properly alleged. “Legal fees may
constitute RI CO damages when they are proxi mately caused by a

RICO violation.” Stochastic Decisions, Inc. v D Domeni co, 995

F.2d 1158, 1166-67 (2d Cr. 1993) (incurring |legal fees was Rl CO
injury where predicate acts included preventing plaintiff’s

collection efforts on outstanding judgnent); see al so Bankers
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Trust Co. V. Rhoades, 859 F.2d 1096, 1005 (2d G r. 1988)

(plaintiff suffered RICO injury by paying attorneys’ fees
defending frivolous |lawsuits started by defendant and designed to
forestall collection on an outstandi ng bankruptcy clainm.

Because |l egal fees incurred in fighting a debtor’s attenpt
to frustrate collection can constitute the basis for a R CO
injury, and the record reflects that, indeed, Cadl e expended
money in fighting the defendant’s efforts to frustrate collection
t hrough fraud, the cause of action does not fail for want of RICO

injury.

CONCLUSI ON

For the foregoing reasons, the notion for summary judgnent
(docunent no. 187) is denied.
It is so ordered this 2" day of May, 2005 at

Hartford, Connecti cut.

Al fred V. Covello
United States District Judge
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