UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

Rl CHARD P. VACHULA
V. CASE NO.: 3:96CV1979 (RNCO)

GENERAL ELECTRI C CAPI TAL
CORPORATI ON

RULI NG ON MOTI ON TO W THDRAW AS COUNSEL

Currently pending before this court is the notion of the
plaintiff's attorneys to withdraw as counsel (doc. #75). The
notion is DENIED for the reasons that follow.
| . PROCEDURAL HI STORY

The plaintiff filed his conplaint on Septenber 25, 1996.

H's case is nearly 4 years old and the litigation has been
protracted. Discovery initially was scheduled to end on March
27, 1997. Both parties requested and were given a nunber of
extensions of tinme to conplete discovery. A review of the docket
reveals that the pretrial deadlines for conpletion of discovery
were changed 5 tines.

The trial also has been delayed. Jury selection originally
was set for Decenber 14, 1999; it was postponed to February 8,
2000; again, it was postponed until My 8, 2000, the date stil
in place. Yet another notion for continuance was filed and
deni ed this week.

The docket reflects that Attorney Gary A. MacM Il an, as well

as other menbers of his firm filed appearances on behalf of the



plaintiff. On April 12, 2000, the plaintiff filed a pro se
appearance. On April 19, 2000, the plaintiff’s attorneys filed a
motion to withdraw as counsel. Oral argunent was held before the
undersi gned on April 28, 2000.
1. FACTS

In their notion to withdraw as counsel, the plaintiff's
attorneys assert the foll ow ng grounds:

1. The plaintiff has failed and refused to heed
t he advi ce of counsel concerning actions to
be undertaken in preparation for the trial in
this matter, despite repeated assurances that
he woul d do so.

2. There is a difference of opinion between
counsel and the plaintiff concerning case
ri sk anal ysis and case val uation.?

3. The plaintiff has failed to date, despite
assurances to the contrary, to neet his
financial obligations to his trial damages
expert. Plaintiff has also failed, despite
repeated assurances to the contrary, to
supply docunents requested by the expert and
t he def endant.

4. Plaintiff has accused counsel of placing
counsel s financial interest ahead of
plaintiff's interests and expressed | oss of
confidence in counsel

5. The plaintiff insists upon pursuing a course
of conduct that counsel considers inprudent.

6. The representati on has been rendered
unreasonably difficult by the plaintiff.

‘During oral argument, Attorney MacM Il an conceded that this
is not an adequate ground to justify his withdrawal. He said
that a difference of opinion between himand his client about
settlenment alone would not lead himto seek w thdrawal .

2



Conti nuing the representation could result in
prejudice to the plaintiff’s interests or a
violation of the Rules of Professional
Conduct .



8. Counsel believes that the client’s ability to
make adequately consi dered decisions in
connection wth the representation is
i npai r ed.

Doc. # 75.

I n support of the notion, Attorney MacM Il an submtted an
affidavit under seal. Appended to the affidavit are a series of
letters between Attorney MacM Il an and the plaintiff. Because
t hese docunents were filed under seal, their content will not be
di scussed in this ruling. See Doc. #76.

At oral argunent, Attorney MacM Il an further explained his
reasons for seeking to withdraw. He said that, in his view, the
plaintiff has engaged in conduct which nmakes his case “untriable”
as well as “unwi nnable.” Attorney MacM Il an asserted that the
plaintiff has failed to produce for discovery and to his expert
certain docunents rel evant to danages.? He also said that the
plaintiff has failed to file income tax returns for years during
which the plaintiff clains damages fromthe defendant. Attorney
MacM | I an conplains that he is faced wwth a “Hobson’s choice” --
as he views the case, he cannot put the plaintiff on the stand to
testify because of his “problens” with the IRS, but at the sane

time, he cannot establish the plaintiff’s prim facie case

W thout the plaintiff’'s testinmony. Moreover, if the plaintiff

’The docunents in question are verification that the
plaintiff received a raise fromhis present enployer severa
nmont hs ago.



does take the stand, he may invoke his Fifth Arendnent rights
agai nst self-incrimnation when testifying about danmages.® |If
that occurs, counsel apparently fears either an “adverse

i nference” charge,* a directed verdict or a mstrial. For these
reasons, as well as those set forth in the seal ed papers appended
to the notion, Attorney MacM Il an stated that he believes that
plaintiff is not acting rationally nor is he able to appreciate

t he consequences of his actions.

The plaintiff’s counsel conceded that any ethical problens
he faces in representing the plaintiff at trial may well be
confronted by any attorney who represents the plaintiff. On the
ot her hand, counsel believes that the plaintiff is incapable of
trying his own case.

The plaintiff, who said he reviewed the subm ssions to the
court made by his attorney, was present at oral argunent. The

plaintiff explained that he filed a pro se appearance at the

The plaintiff’'s attorney apparently believes that the
plaintiff mght invoke the Fifth Amendnent because if he were to
testify he would be put into the position of making statenents
that m ght be used against himin a prosecution for violations of
the tax laws. See e.qg., 26 U S.C. 8§ 7203 (failure to file a tax
return) and 26 U.S.C. § 7201 (incone tax evasion). At oral
argunment, Attorney MacM I | an expressed his concern that “the
trial may stop in the mddle wwth a referral to the U S
Attorney’'s Ofice by the judge.”

“See e.g. LiButti v. United States, 107 F.3d 110, 121 (2d
Cr. 1997); United States v. lanniello, 824 F.2d 203, 208 (2d
Cir. 1987); see also L. Sand, et al., Mdern Federal Jury
Instructions, Instr. 75-5 (Aug. 1994).
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behest of his attorney when his attorney told himhe was going to
withdraw fromthe case. Despite the pro se appearance, the
plaintiff is opposed to his attorney’s wthdrawal fromthe case.
The plaintiff stated that he does not wish to represent hinself,
nor does he feel capable of handling such a task. If his | awer
were permtted to withdraw, he said he would ask the court for a
continuance to try and find other counsel.

The defendant did not take a position as to whether the
nmotion to withdraw should be granted. Defense counsel stated,
however, that the defendant is ready to proceed to trial as
schedul ed and that any further delay would cause the defendant to
suffer prejudice. The defendant explained that it fears that its
W tnesses m ght becone unavailable if there are any further
del ays of the trial.

[11. DI SCUSSI ON

Rule 15 of the local civil rules of this district provides:

Wt hdrawal of appearances nmay be acconpli shed
only by | eave of Court on notion duly
noticed, and normally shall not be granted
except upon a showi ng that other counsel has
appeared or that the party has elected to
proceed pro se, and that the party whose
counsel seeks to wi thdraw has received actua
noti ce by personal service or by certified
mail of the notion to withdraw. |In cases
where the party has failed to engage ot her
counsel or file a pro se appearance, where
good cause exists for permtting the
wi t hdrawal by the appearing counsel, the
Court may grant the notion to wthdraw the

appearance after notice to the party that
failure to either engage successor counsel or



file a pro se appearance will result in the
granting of the notion to w thdraw and may
result in a dism ssal or default being
entered agai nst the party.

D. Conn. L. Gv. R 15.

Al though the plaintiff filed a pro se appearance in this
case, he did so only because his attorney sent himan appearance
formwhen informng himthat he intended to withdraw. The
plaintiff stated in open court that he does not wish to proceed
pro se.

The court has a great deal of discretion in deciding a

motion for w thdrawal of counsel. See Whiting v. Lacara, 187

F.3d 317, 320 (2d Gr. 1999). As a first step in considering
counsel s request, the court |ooks to the Rules of Professional
Conduct as approved by the Judges of the Connecticut Superior
Court; see D. Conn. L. Gv. R 3(a); to determ ne whether
w thdrawal is perm ssive or mandatory given the facts presented.
Attorney MacMIlan did not file a brief in support of his
notion to withdraw and has failed to provide the court with | egal
authority to support his application. At oral argunent, Attorney
MacM | I an argued that his withdrawal in this case is nmandatory.
He fails, however, to direct the court’s attention to any case
law, disciplinary rule or provision in the Code of Professional
Responsi bility which supports this assertion. The court's
research reveal s that the argunent is unpersuasive.

Rule 1.16(a) of the Rules of Professional Conduct provides



that withdrawal is mandatory where

(1) The representation will result in violation
of the Rules of Professional Conduct or other
| aw;

(2) The lawyer’s physical or nental condition
materially inpairs the lawer’s ability to
represent the client; or

(3) The lawer is discharged.
Subsection (b) provides the grounds for perm ssive
wi thdrawal . An attorney nay w thdraw where:

(1) The client persists in a course of action
involving the |l awer’s services that the
| awyer reasonably believes is crimnal or
f raudul ent;

(2) The client has used the |awer’s services to
perpetrate a crine or fraud;

(3) The client insists upon pursuing an objective
that the |l awer considers repugnant or
i nprudent ;

(4) The client fails substantially to fulfill an
obligation to the | awyer regarding the
| awyer’ s services and has been given
reasonabl e warning that the |lawer wl|
wi t hdraw unl ess the obligation is fulfilled;

(5 The representation will result in an
unr easonabl e financial burden on the | awer
or has been rendered unreasonably difficult
by the client; or
(6) O her good cause for wthdrawal exists.
The crux of counsel’s argunent is that his client's conduct

has rendered counsel’s representation unreasonably difficult.?®

*The court is aware that a client’s failure to pay
attorneys’ fees is a permssive ground for withdrawal. See
Federal Hone Loan Mort. Corp. v. 41-50 78th St. Corp., 1997 W
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Such a conpl ai nt provi des grounds for “perm ssive wthdrawal.”

See id.; see also Wiiting, 187 F.3d at 321 (citing the Mdel Code

of Professional Responsibility, DR 2-110(C)(1)(d)).

It is obvious that the plaintiff is a difficult client. It
is al so obvious that the plaintiff m ght have conprom sed his
case by failing to turn over docunents and by failing to file his
federal inconme tax returns. The plaintiff’s actions have indeed
rendered it difficult for his attorney to carry out his
representation in an effective manner. These factors, however,
do not warrant withdrawal at this |ate date, just days before
jury sel ection.

I n deci ding whether plaintiff's attorneys should be granted
perm ssion to withdraw, this court nust consider whether “the
prosecution of the suit is [likely to be] disrupted by the

wi t hdrawal of counsel.” 1d., (citing Brown v. National Surviva

Ganes, Inc., No. 91-cv-221, 1994 W 660533, at * 3 (N.D.N. Y. Nov.

18, 1994)(brackets in original)). Wuere an attorney noves to
w thdraw on the eve of trial, courts generally deny such a

notion. See Malarkey v. Texaco, Inc., 1989 W 88709, at * 2

(S.D.N Y. July 31, 1989)(denying counsel’s notion to w thdraw

177862 (E.D.N. Y. April 4, 1997). In this case, the plaintiff’s
attorney clains only that the plaintiff has failed to pay his
expert witness, not that he has failed to pay attorneys’ fees.
The plaintiff hinself insists that he has paid the expert
witness. In any event, Attorney MacM Il an does not rely on this
ground in pursuing his notion. Rather, he argues that the
plaintiff's failure to pay the expert is one of the things that
makes counsel's representati on unreasonably difficult.
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where case was ready for trial); Rophaiel v. Alken Miurray Corp.

1996 W. 306457, at * 2 (S.D.N. Y. June 7, 1996) (denying notion to
wi t hdraw where the granting of such would render it easy for the

defendant to stall proceedings). C. Brown v. National Survival

Ganes, Inc., 1994 W 660533, at * 3 (N.D.N. Y. Nov. 18,

1994) (al | om ng counsel to w thdraw where di scovery was conmenced
but case had not been scheduled for trial). Undoubtedly,
counsel's withdrawal at this stage wll disrupt the proceedi ngs.
The plaintiff indicated that if his attorney's application is
granted, he intends to request a continuance. |If the court
allows himtinme to try to retain new counsel, a substanti al
continuance will be necessitated.?®

Granting the plaintiff's notion would do nore than interrupt
only the prosecution of the plaintiff's case -- it also would
prejudi ce the defendant. The defendant’s attorney represented in
open court that he is concerned that an additional delay wll
inpair his ability to work effectively with certain of the
defendant’ s witnesses. He explained that several w tnesses are
former enpl oyees of the defendant who voluntarily agreed to
testify on the defendant’s behalf. They are taking tinme away
fromtheir new enployers to participate and al ready have made the

arrangenents to be present at trial in May. Defense counsel is

®Allowi ng the plaintiff's attorneys to withdraw at this late
date would interfere not only with the court’s scheduling of this
case, but would also interfere with the court’s ability to manage
its conplicated docket in an efficient and orderly fashion.



concerned that he may | ose their confidence and that his
credibility in their eyes may suffer if he is forced to
reschedul e their appearances yet another tine.

In reaching the conclusion that withdrawal is inappropriate
here, it is helpful to conpare this case to cases in which a
notion to withdraw was granted. This is not a case where the
plaintiff is demanding that his attorney nmake frivol ous cl ains

and argunents. Cf. Wiiting v. Lacara, 187 F.3d at 323 (granting

wi t hdrawal where the plaintiff insisted that | awer nake
argunents whi ch woul d have subjected himto Rule 11 sanctions.)
Rat her, plaintiff’s counsel agrees that the plaintiff’s clains
are neritorious.

This also is not a case where the plaintiff has threatened a
| egal mal practice action. C. id. (plaintiff clearly indicated
his intent to sue his attorney if he did not follow plaintiff’s
proposed strategies). In response to questioning by the
undersigned, the plaintiff indicated that he had sone concerns
about working with his counsel in light of Attorney MacMI | an's
comments about the plaintiff, but that up until the tinme that
Attorney MacM I | an expressed his desire to withdraw as counsel
the plaintiff was pleased with MacM Il an's performance. The
plaintiff explained that when he received MacMIlan's letter
whi ch detailed the reasons he was seeking to withdraw, the
plaintiff was “shocked, angry and insulted.” It is only in this
regard that the plaintiff expressed doubts as to his attorney’s
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per f or mance.

Moreover, withdrawal is not warranted because of the
plaintiff's failures to respond to his attorney's requests for
information. This is not a case where the client has refused to
answer any of counsel’s phone calls or attenpts to reach himto

di scuss the case. C. Tower Factory Qutlet v. Testilinpl ex-

Tricot, 1994 W 411528 (N.D.N. Y. August 2, 1994)(w t hdr awal
granted where client conpletely failed to conunicate with

counsel for nine preceding nonths); Statue of Liberty v. Int’l

United Indus., Inc., 110 F.R D. 395, 397 (S.D.N.Y.

1986) (w t hdrawal granted where client refused to answer phone
calls and letters and failed to pay attorney’s fees). The
plaintiff's failure to produce the docunents Attorney MacM I | an
requested may very well result in the inposition of sanctions’
but the failure to produce docunents here does not justify
counsel's withdrawal fromthe case on the eve of trial.

As a final note, the court addresses Attorney MacM Il an’s
claimthat he is faced with a situati on where he m ght be asked
to violate Rules 3.3 and 3.4 of the Rules of Professional Conduct
(whi ch mandat e candor towards the tribunal and fairness to
opposi ng counsel). This argunent is addressed in an addendumto

this ruling which is filed under seal on today' s date.

'Rule 37 pernmits the court to inpose sanctions for discovery
abuses. Avail able sanctions include precluding evidence,
di sm ssing the case and contenpt. See Fed. R Civ. P. 37(b).
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' V. CONCLUSI ON

For all these reasons, as well as those in the sealed
Addendum the notion of the plaintiff's attorneys to withdraw as
counsel (doc. #75) is DENIED. The Cerk of the Court shal
strike the plaintiff's pro se appearance.

SO OCRDERED at Hartford, Connecticut this  day of My,

2000.

Donna F. Martinez
United States Magi strate Judge
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