UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

POLYGON | NSURANCE COMPANY, LTD.
and HELOG A. G,

Plaintiffs,
v. : 3: 01CV00098( AVC)

HONEYWELL | NTERNATI ONAL | NC.
Def endant .

RULI NG ON THE PLAI NTI FES' MOTI ON TO REMAND

This is an action for damages. It is brought by the
plaintiffs, Polygon |Insurance Conpany, Ltd. (“Polygon”) and Hel og
A.G (“Helog”), against the defendant, Honeywell Internationa
Inc. (“Honeywell”), pursuant to the Connecticut Product Liability
Act (“PLA”),! the Connecticut Unfair Trade Practices Act,? and
t he Connecticut Uniform Comercial Code.® Polygon and Hel og
bring the within notion to remand, asking the court to send this
case back to Connecticut superior court based on the doctrine of
abstention. Honeywell, who renoved this action to federal court
on January 19, 2001, objects.

The issue presented is whether the |ack of consensus anong
Connecticut state trial courts concerning the definition of
“commercial |oss” under the PLA requires this court to remand
this case to state court based on the abstention doctrines

articulated in Louisiana Power & Light Co. v. City of Thi bodaux,

! Connecticut General Statutes 88 52-572m et seq.
2 Connecticut General Statutes 88 42-110a through 42-110q.

® Connecticut General Statutes 88 42a-1-101 et seq.



360 U.S. 25 (1959) and Burford v. Sun G| Co., 319 U S. 315

(1943). As explained in nore detail below, the court concl udes
t hat because the Pol ygon and Hel og have failed to denonstrate
that a decision by this court will be “disruptive of state
efforts to establish a coherent policy with respect to a matter
of substantial concern” and because the question of what
constitutes “comercial |oss” does not “bear on a policy problem

whose i nportance transcends the result in this case,”
abstention is not appropriate. Accordingly, the plaintiffs’
nmotion to remand (docunment no. 7) is DEN ED

FACTS

Exam nation of the conplaint, the notice of renoval, the
plaintiffs’ notion to remand, and Honeywel |’ s opposition thereto
di scl oses the follow ng relevant facts:

Pol ygon is an alien corporation existing pursuant to the
| aws of CGuernsey, Channel Islands. It is “in the business of
provi ding insurance for the value of aircraft hulls, including
helicopter hulls.” Helog is also an “alien corporation existing

pursuant to the laws of the Swiss Republic with its
princi pal place of business in Kussnacht, Switzerland.” It is
engaged in the business of “helicopter heavy lift and | oggi ng
operations.” Honeywell is a Delaware corporation with its
princi pal place of business in Mrristown, New Jersey.

On Decenber 1, 1997, Polygon and Hel og entered into an

i nsurance policy for the value of the hull of a “dual rotor,
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singl e engine, single seat helicopter” powered by an engine
desi gned and manufactured by a corporati on now owned by
Honeywel | .

On Septenber 4, 1998, while perform ng aerial |ogging
oper ati ons near Hi ndel ang, Germany, the helicopter crashed. The
conplaint alleges that the crash was the result of an engi ne
failure.

Approxi mately one nonth |later, in Cctober 1998, Pol ygon and
other interested underwiters, paid Helog $2, 204, 560. 00 pursuant
to the insurance policy into which the parties had entered.

On January 5, 2001, the plaintiffs commenced the instant
action agai nst Honeywel|l in Connecticut superior court alleging
t hat Pol ygon was forced to pay out $2,204,560.00 to Helog “[a]s a
direct, substantial, and proximate result of [Honeywell’s] acts
and om ssions[.]”

On January 19, 2001, Honeywell renoved the action to federal
court based on diversity of citizenship. On February 20, 2001,
the plaintiffs filed the within notion to remand.

DI SCUSSI ON

The plaintiffs argue that abstention in this case is
appropriate because: (1) one of their three causes of action
inplicates an “unsettled area of law in [Connecticut];” and (2)
the court’s decision in this area “wll broadly inpact state
policy.” Specifically, the plaintiffs assert that the third

count of their conplaint will require the court to determ ne what
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constitutes “comercial |oss” under the PLA. Because there
currently exists a split anong the state trial courts on this
guestion,* the plaintiffs reason, a decision by this court would
result in a federal court having a broad inpact on state policy,
rather than a state court. Honeywell responds that “the nere
possibility that this [c]ourt may be called upon to determ ne
what constitutes ‘comrercial |oss’ under Connecticut |aw does not
pose a difficult question of state |aw of substantial inport.”
In addition, Honeywell argues that, in any event, a decision by
this court “would not have a broad inpact on state policy beyond
this case.”

“The doctrine of abstention, under which a District Court
may decline to exercise or postpone the exercise of its

jurisdiction, is an extraordinary and narrow exception to the

* See Johnson v. Chalners, No. X07CV990074165S, 2000 WL
1868235, at *1 (Conn. Super. Nov. 30, 2000) (describing
definition of “comrercial |oss” under PLA “a subject of lively
and di sparate superior court analyses untutored by appellate
direction”). Commercial loss is not wwthin the scope of
conpensabl e harm under the PLA. Two interpretations of the term
have evolved. The narrow interpretation, described in
Manuf acturers Miutual | nsurance Conpany v. Harrington Hoists,
Inc., 1989 Conn. Super. LEXIS 34 (Conn. Super. 1989), views
“commercial loss” as referring to lost profits or consequenti al
econom ¢ danmages, as opposed to property danage and personal
injuries. See id. The broader construction equates conmerci al
| oss to “economc injury, whether direct, incidental, or

consequential, including property damage and damage to the
product itself incurred by persons regularly engaged in business
activities . . . consisting of providing goods or services in

conpetition.” Producto Mach. Co. v. A ax Magnet herm c Corp.
1987 Conn. Super. LEXIS 120 (Conn. Super. 1987).




duty of a District Court to adjudicate a controversy properly

before it.” County of Allegheny v. Frank Mashuda Co., 360 U. S.

185, 188-89 (1959). The United States Suprene Court has
acknow edged several situations where abstention by a federal

court is appropriate. See, e.q., Railroad Cormmin of Tex. V.

Pul lman Co., 312 U. S. 496 (1941) (hol ding abstention appropriate

where resolution of federal constitutional question could be
rendered unnecessary by state-court interpretation of anbi guous

state law); Younger v. Harris, 401 U S. 37 (1971) (holding

abstention appropriate to avoid federal interference with
essential state functions such as state crim nal proceedings).
The two abstention doctrines relevant here are the Burford and

Thi bodaux doctrines. See Louisiana Power & Light Co. v. Gty of

Thi bodaux, 360 U. S. 25 (1959); Burford v. Sun Gl Co., 319 U. S

315 (1943). Pursuant to Thi bodaux abstention, a federal court
may refrain fromexercising federal jurisdiction where “there
have been presented difficult questions of state | aw bearing on
policy problenms of substantial public inmport whose inportance

transcends the result in the case then at bar.” Colorado R ver

VWater Conservation Dist. v. United States, 424 U.S. 800, 814

(1976) (citing Louisiana Power & Light Co. v. Gty of Thi bodaux,

360 U.S. 25 (1959)). Under the Burford doctrine, abstention is
appropriate to avoid interference wwth attenpts to establish a

coherent state policy in connection with conpl ex issues of



substantial |ocal concern. See Burford v. Sun Gl Co., 319 U S

315, 332-34 (1943).°

I n Louisiana Power & Light Conpany v. City of Thi bodaux, 360

US 25 (1959), the plaintiff city had filed a petition for
expropriation in state court, asserting a taking of |and,

bui | di ngs, and equi prent of the defendant conpany. See id. at
26. After the defendant renoved the case to federal court based
on diversity jurisdiction, the federal court stayed the action to
afford the suprene court of Louisiana the opportunity to address
the previously uninterpreted state statute on which the city had
based its expropriation. 1d. at 26. The United States Suprene
Court noted that the district judge had responded “sensibly” to

t he probl em faci ng hi m because an opinion of the state attorney
general had recently held, in a “strikingly simlarly case,” that
anot her Louisiana city did not possess the sanme power that the

plaintiff city in Thibodaux clainmed to have. See Loui siana Power

& Light Co. v. Gty of Thibodaux, 360 U.S. 25, 30 (1959). At the

sane tinme, however, the uninterpreted state statute at issue

> Pol ygon has brought the within notion based on the
Thi bodaux abstention doctrine, which, sone courts have held, “is
really a variant of the Burford abstention doctrine and has not
evol ved as a separate doctrine of its owmn.” Gode v. Mitua
Fire, Marine and Inland Ins. Co., 8 F.3d 953, 957 (3rd G
1993). The court need not determ ne whether this is the case as
it ultimtely concludes that, under either the plaintiffs’
representati on of Thi bodaux abstention or under the Burford
doctrine, it should not decline jurisdiction of this matter.
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appeared to grant the city such power. See id. In affirmng the
district court’s decision to abstain, the Thi bodaux Court stated:

The special nature of em nent domain justifies a
district judge, when his famliarity with the probl ens
of local Iaw so counsels him to ascertain the neaning
of a disputed state statute fromthe only tribuna
enpowered to speak definitively -- the courts of the
State under whose statute em nent domain is sought to
be exercised -- rather than hinself make a dubi ous and
tentative forecast.

Id. at 29.

In Burford v. Sun G| Conpany, 319 U S. 315 (1943), the

plaintiff brought an action in federal court chall enging the
“reasonabl eness” of a decision by the Texas railroad conmm ssion
to grant an oil drilling permt to the defendant oil conpany.

See id. at 316-317. Through its conplaint, the plaintiff sought
to have the federal court determ ne whether the state railroad
comm ssion had properly applied Texas’ conplex oil and gas
conservation regulations. See id. at 331. The defendant argued
that the federal court should abstain from deciding the case
because the state of Texas had an established, centralized system
of review whereby state courts with “specialized know edge” of

t he regul ati ons governing the oil industry would handl e revi ew of
the railroad comm ssion’s decisions. 1d. at 327. Finding this
system of state court review “expeditious and adequate,” the
Suprene Court held that federal court review of comm ssion

deci sions would result in “[d]elay, m sunderstandi ng of |ocal

| aw, and needl ess federal conflict wiwth the state policy[.]”



Burford v. Sun Gl Co., 319 U S. 315, 327, 334 (1943). The Court

concl uded that “a sound respect for the independence of state
action requir[ed] the federal equity court to stay its hand[.]”
Id. at 334.

Here, the court is not persuaded that the circunstances
warrant the application of the abstention doctrines discussed in

either Burford or Thi bodaux. As described above, the plaintiffs

pl ace great weight on the split in the state trial court
concerni ng what constitutes “commercial |oss” under the PLA
Federal courts, however, are regularly called upon to decide both

settled and unsettl ed questions of state law. See, e.qg., Rounds

v. Rush Trucking Corp., 211 F.3d 185, 188 (2d Cir. 2000) (“In

deciding a disputed issue of state lawin a diversity case, a
federal [trial] court should attenpt to discern what the highest

court of that state would decide.”); Sternberg v. Zuckerman, 821

F. Supp. 841, 844 (D. Conn. 1993)(“[Il]t is entirely proper for
the federal court to exercise its own judgnent in interpreting
state |l aw where neither the state's highest court nor the state’s
appel l ate court has spoken.”). Wiile there may be a | ack of
consensus in Connecticut’s trial court as to the definition of
commercial loss, “the nere fact that state lawis difficult or
uncertain is not in and of itself sufficient reason for federal

courts to abstain.” Wiser v. Koch, 632 F. Supp. 1369, 1378 n. 14

(1986); see Wsconsin v. Constantineau, 400 U.S. 433, 439 (1971)

(“We woul d negate the history of the enlargenment of the
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jurisdiction of the federal district courts, if we held the
federal court should stay its hand and not decide the question

before the state courts decided it.”); Meredith v. Gty of Wnter

Haven, 320 U. S. 228, 234-35 (1943) (“[Djenial of [the opportunity
to decide questions of state |law] by the federal courts nerely
because the answers to the questions of state |law are difficult
or uncertain or have not yet been given by the highest court of
the state, would thwart the purpose of [diversity
jurisdiction].”).

Even assum ng, as Thi bodaux requires, that the question of
state | aw addressed here is unclear, the plaintiffs still have
t he burden of denonstrating that the “difficult question[] of
state | aw bear[s] on policy problens of substantial inport whose

i nportance transcends the result in [this case].” Colorado R ver

VWater Conservation Dist. v. United States, 424 U.S. 800, 813

(1976) (citing Louisiana Power & Light Co. v. Gty of Thi bodaux,

360 U.S. 25 (1959)). The court fails to see how a deci sion
addressing the definition of “comercial |oss” under the PLA
woul d have the required “transcend[ing]” effect. The plaintiffs
have not shown how this court’s interpretation of “comrerci al

| oss” would affect the rights of parties other than those
involved in the instant case. Nor have they denonstrated how
this court’s construction of the termwould have any broader

i npact than the individual, inconsistent decisions already

rendered by the state trial courts in connection with this
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subject. In the event that this court has occasion to define
“commercial loss,” its interpretation will not prevent the
Connecticut suprenme court, or any other Connecticut court, from
arriving at a contrary construction.

Also, the court finds it significant that in arriving at
its ultimate conclusion to abstain in Thi bodaux, the Suprene
Court enphasi zed the “distinction between expropriation
proceedi ngs” at issue in that case and “ordinary diversity
cases,” such as the one currently before this court. Louisiana

Power & Light Co. v. Gty of Thibodaux, 360 U S. 25, 28 (1959).

Em nent domain, the Court held, was “intimately involved with
[the] sovereign prerogative,” in a way that this court finds the
PLAis not. 1d. Mreover, this action represents a controversy
between two private parties, whereas Thi bodaux invol ved a
muni ci pality and, consequently, addressed state-specific issues
i ke “the apportionnment of governnmental powers between City and
State[]” in connection with a “determ nation of the nature and
extent of delegation of the power of em nent domain[.]”

Loui si ana Power & Light Co. v. Cty of Thibodaux, 360 U. S. 25, 28

(1959).
The plaintiffs’ argunment for abstention under the Burford
doctrine is equally unavailing. Specifically, they have failed

to show how a federal court’s construction of a state statute (as

opposed to a federal court’s review of a state agency’s deci si on)

woul d be “disruptive of state efforts to establish a coherent
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policy with respect to a matter of substantial concern.”

Col orado Ri ver Water Conservation Dist. v. United States, 424

U.S. 800, 814 (1976) (citing Burford v. Sun @1l Co., 319 U S 315

(1943)). As set forth above, the Court in Burford affirnmed the
district court’s decision to abstain based in |large part on
Texas’ conplex adm nistrative systemwhich “provided a unified
met hod for the formation of policy and determ nati on of cases by
the [the state railroad conm ssion] and by the state courts.”

Burford v. Sun QI Co., 319 U S. 315, 333-34 (1943). A simlar

“uni fied nmethod” is not present here. Moreover, unlike the
statutory schene presented in Burford, the plaintiffs have
pointed to nothing in the PLA that suggests Connecticut state
courts were intended to acquire “specialized know edge” of the
area of product liability law. See id. at 327 (noting that
concentration of state judicial review of railroad conm ssion
orders in one state district court “permt[ted] the state courts
to acquire a specialized know edge which is useful in

shaping the policy of regulation of the ever-changi ng demands in
[the oil industry].”).

As the Second Circuit recently confirnmed, the Burford
abstention seeks to avoid the danger of *“creating an opportunity
to overturn a prior state court or agency determ nation by

seeking federal court reviewf.]” Dttner v. County of Suffolk,

146 F.3d 113, 116 (2d Cr. 1998). Such a danger is not present

inthis case. The crux of the plaintiffs’ argunment in support of
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abstention is not that the federal court will be required to
review a state court or state agency’s determ nation of state
law, but only that it will have to interpret such state law.® As
noted above, the latter represents a task for which federal
courts are perfectly suited. For these reasons, the court

concl udes that abstention under Burford is not appropriate.

® The court notes that refusing to abstain at this juncture

does not foreclose the possibility that Connecticut state courts
will ultimtely decide the question of what constitutes
“commercial |oss” under the Connecticut Product Liability Act.
This court has the authority, in certain situations, to certify
unsettled questions of state lawto the state suprene court. See
Israel v. State Farm Mut. Auto. Ins. Co., 239 F.3d 127, 135 (2d
Cir. 2000) (“Connecticut law allows for certification of
questions of state |aw by the federal courts directly to the
Connecticut Suprenme Court.”).
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CONCLUSI ON
Based on the foregoing reasons, the plaintiffs’ notion to
remand (docunment no. 7) is DEN ED.
It is so ordered this __ day of May, 2001 at Hartford,

Connecti cut.

Al fred V. Covello
Chief United States District Judge
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