UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

PENN LYON HOMES, | NC.

Plaintiff,
V. . CASE NO_ 00CV1808( RNC)
LI BERTY MJUTUAL | NSURANCE CO.,  :
Def endant .
RULI NG AND ORDER
Vi ki ng Construction Co., Inc. was the general contractor on the

construction project underlying this case brought by Penn Lyon
Hones, Inc., one of Viking' s subcontractors, against Liberty Mt ual
| nsurance Conpany, Viking s surety. Viking has noved to intervene
as of right under Rule 24(a) or, in the alternative, for perm ssion
to intervene under Rule 24(b), in order to assert that Penn Lyon has
been paid in full and perfornmed substandard work. | concl ude that
Vi ki ng shoul d be permitted to intervene for those purposes and grant
its notion on that basis under Rule 24(Db).

The district court possesses "broad discretion in resolving

applications for permssive intervention." 6 Moore's Federal

Practice 8§ 24.10[1] (3d ed.) (quotation omtted). Rul e 24(b)
requires an applicant to file a tinely notion and denonstrate that
its claimor defense has a question of law or fact in common with
the main action. The rule directs the district court to consider
whet her intervention wi |l unduly del ay or prejudice the adjudi cation

of the rights of the original parties.



Penn Lyon contends that permtting Viking to intervene wll
needl essly conplicate and delay its attenpt to recover on the surety
bond i ssued by Liberty Mutual and will al so enable Viking to bypass
an arbitration clause in the parties’ subcontract. Penn Lyon wll
not be unduly prejudiced or delayed inits attenpt to recover on the
surety bond if Viking is permtted to intervene to oppose that
effort. Mreover, the strong federal policy in favor of arbitration
must be wei ghed against Rule 24's "central" goal of "preventing a
mul tiplicity of suits that involve comon questions.” 6 More's

Federal Practice 8 24.11 (3d ed.). If Viking is not permtted to

i ntervene and Penn Lyon prevails in this action, Liberty Mutual wll
likely seek reinbursenent from Viking, which in turn will likely
seek to recover against Penn Lyon.

Penn Lyon also contends that the notion should be denied
because Vi king has not served a proposed pleading as required by
Rul e 24. "Whether to permt a procedurally defective notion to
intervene is wthin the sound discretion of the district court."

Retired Chicago Police Association v. Cty of Chicaqgo, 7 F.3d 584,

595 (7th Gr. 1993). "[A] court nay approve an i ntervention notion
that is not acconpanied by a pleading if the court is otherw se

apprised of the grounds for the notion." 6 Moore's Federal Practice

8§ 24.20. Viking has stated that its clainms and defenses are that
Penn Lyon has been paid in full and performed substandard work.
Though sonewhat vague, this description has not denied plaintiff the
opportunity to argue how it would be prejudiced by Viking s

-2



intervention. The failure to submt a pleading can be rectified

after interventionis permtted. Spring Construction Co. v. Harris,

614 F.2d 374, 376 (4th Cr. 1980). Accordingly, Viking is ordered
to file and serve within 30 days an answer and counterclaimlimted
to the defenses and/or counterclains that plaintiff has been paid
in full and perfornmed substandard work on the project.?

So ordered.

Dated at Hartford, Connecticut, this 14th day of My 2001.

Robert N. Chatigny
United States District Judge

! The action will proceed here unless and until Penn Lyon or
Vi ki ng i nvokes arbitration, in which event the action will be stayed
pendi ng resolution of the arbitration. [t bears noting that even
i f Liberty Mutual woul d not be bound by an arbitration award i n Penn
Lyon’s favor, the award would be prinma facie evidence of Liberty
Mutual’s liability on the surety bond.
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